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Wb8T«BH UmOH TbLEOBAPH Co. V. BuBLINOTOK & SOUTHWESTEBN Rï. 

Co. (On Original Bill.) 

SuiTH ». Western Union Telegbaph Co. (On Cross-Bill.) 

{Circuit Court, D. lowa. Jsnuary, 1882.) 

1. Raïmioadb— CoNTBACTS IH Rebtiiaint of Tradb. 

It is not compétent for a railroad company to grant to a telegraph company 
the exclosive right to establish Unes of telegraph communication along its 
right of way, such contracts being in restraint of trade and contrary to public 
policy. 

2. 8amb— DivisiBiLiTT OF— Effbct of Voro Provisiok. 

Where a contract in restraint of trade embraces sereral distinct promises, 
and is divisible in its nature, the illegality of one provision, which is capable of 
being construed divisibly, wiU not necessarily make the entire contract null 
and void. 

3. BAMB — RiGHTS UNDBR, PkOTBCTBD. 

Although a cony-act is invalid, yet property accumulated under it must, as 
between the parties, be disposed of according to equity, and the court will not 
refuse to deal with that property, on the ground that it was acquired under an 
illégal contract. 

4. fKKSONAL PbOPERTT, AtTACHED TO RbAI^TT — FiXTtJBEB. 

Ordinarily the diatinction between real estate and Personal property exists in 
the nature of the thing itself , and does not dépend upon the convention of par- 
ties with respect to it ; but where things originally personal in their nature are 
attached to the realty in such a manner that they may be detached without 
being destroyed or materially injured, they are subject to the convention of 
parties who may agrée that they shall remain personaity and be subject to re- 
moval. 

v.ll,no.l— 1 
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6. FoBBCiiOSimE Saie— PoRCHASEB with Notice. 

Where the purchaser at a foreclosure sale of a railroad and telegrapli Une, 
running along the Une of the railroad, had notice of facts sufflclent to put him 
on inquiry that the telegraph company claimcjd the telegraph property as per- 
sonalty, and knew that the telegraph company waa in possession and operating 
the telegraph line, and the records of the foreclosure suit under which the sale 
was made contained a récital of the con tract under which the telegraph Com- 
pany claimed the property, it is sufflcièJit notice to such f>urchaser that the tel- 
egraph Company claimed an interest in that property, and he was noi a pur- 
chaser for value and without notice. 

The Burlington & Southwestern Eaîlway Company mortgaged its 
présent and future-to-be-acquired property, consisting of its railroad 
then made and to be constrncted, and having made default,' the 
trustées to whom it was mortgaged brought suits to foreclose the 
mortgage, and a receiver was appointed, a decree entered, and the 
property sold; the receiver being the purchaser as trustée for the 
bondholders. 

Subsequéntly to the éxecution of fhfa moirtgage, but before thé fore- 
closure and sale, a contract was entered into between the railway com- 
pany ,and the Western Union Telegraph Company, complainant 
herein, for the construction and opération of a telegraph line upon 
the right of way of the railway, among other provisions of which con- 
tract the railway company agreed as foUows : 

"Tlie said railway company further agrées to give to said telegraph com- 
pany the exclusive right of way on and along the line of said railway, its 
branches and extensions, for the construction of telegraph Unes for commer- 
cial and public uses and business; and said railway company will not trans- 
port upon said railway any material ^or the con.struction of a line of telegraph 
in compétition with the Unes of said telegraph company except at and for the 
usual rates charged for similar transportation to other persons doing business 
with said railway company, nor stop its trains, or distribute materials for such 
parties or their employés, at other than regular stations." 

Under the provisions of this contract, tho principal terms of which 
are stated in the opinion of the court, the contracting parties went on 
to construct and operate the line, and at and over ail the oiïïces along 
the line the telegraph company affixed and exposed conapicuous signs 
bearing the name of the telegraph company, and used printed mes- 
sage blanks of their company operating the line; and thèse facts were 
notorious, and were known to the trustées in the mortgage and to the 
bondholders of the railway, and to the purchaser at the foreclosure 
sale as trustée of the bondholders. 

After the sale and delivery of the master's deed, the purchaser took 
possession of the railway property and the telegraph Unes, and eut 
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their connections with other Unes of the telegraph company, claiming 
that such Unes were covered by the mortgage and were cônveyed to 
faim by the mas ter 'b deed. The original suit was brought to enjoin 
the purchaser from preventing the cpmplainant from reconnecting the 
wires and using the Unes accordingto the terms of the contract made 
with the railway company. A cross-bill was brought by the purchaser 
at the foreoloBure sale against the complainant, for the purpose of 
obtaining a decree declaring the contract of the railway and telegraph" 
company void, and for a confirmation of the title of the purchaser, 
and to restrain the telegraph conipany from interfering with his prop- 
erty. 

Cook é Dodge and John N. Rogers, for complainant. 

J. M. Woolworth, P. H. Smyth, and James Hagerman, for respond- 
ent and complainant in cross-bill. 

McCrabt, C. J. We will consider, in the light of the foregoing 
facts — First, what are rights of the telegraph company with respect 
to the telegraph line and property, independently of the foreclosure 
proceedings ; and, second, to what extent, if at ail, are those rights 
aiBfected by those proceedings. 

It is insisted, on the part of the respondent, that the contract which 
is set out in the original bill, and under which complainant claima, 
is void by reason of certain provisions therein contained, which are 
alleged to be illégal, immoral, and contrary to public polioy. Several 
clauses of the contract hâve been pointed out as coming within thia 
description, but the one mainly relied upon is the second subdivision 
thereof, and which is as follows : 

" The said railway company f urther agrées to give to saîd telegraph company 
the exclusive right of way on and along the line of said railway, its branches 
and extensions, for the construction and use of said telegraph lines for com- 
mercial and public uses and business; and said railway will not transport 
upon said railway any material for the construction of a line of telegraph in 
compétition with the lines of said telegraph company, except at and for the 
usual rates charged for similar transportation to other persons doing business 
with said railway company, nor stop its trains, or distribute material for such 
parties or their employés, at other than regular stations." 

In our opinion it is not compétent for a railroad company to grant 
to a single telegraph company the exclusive right of establishing lines 
of télégraphie communication along its right of way. The purpose 
of such contracts is very plainly to cripple and prevent compétition, 
and they are therefore void, as being in restraint of trade and con- 
trary to public policy. They are also in contravention of the act of 
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congress of July 24, 1866, which authorizes telegrapli companies to 
maintain and operate Unes of telegraph "over and along any of the 
military or post-roads of the United States which hâve been or may 
hereafter be declared such by act of congress." 14 St. 221. 

AU railroads are by law made post-roads. Pensacola Tel. Co. v. 
Western Union Tel. Co. 96 U. S. 1; Western Union Tel. Co. v. St. 
Joseph, etc., R. Co. 1 McCrary, 569 ; [S. C. 3 Fed. Eep. 430 ;] West- 
ern Union Tel. Co. v. American Union Tel. Co. suprême court of 
Georgia, 1880. 

We therefore must hold the second subdivision of the eontract to 
be void. We are, however, inolined to the opinion that the invalid- 
ity of this provision of the eontract does not render the entire agree- 
ment nul! and void. The eontract embraees several distinct prem- 
ises on the part of the railroad company, besides the one respecting 
the exclusive right of way ; as, for example : (1) That it will furnish 
and distribute the pôles ; (2) that it will furnish laborers to erect the 
Une ; (3) that it will maintain the pôles in good order and keep the 
wires in good repair ; (4) that it will furnish office room at its raiiway 
stations; (5) that the telegraph company shall control the commer- 
cial telegraphing along the line, aud receive the proceeds thereof; 
and numerous other engagements of like character. The considéra- 
tion for thèse promises, and for the additional illégal promise con- 
cerning the exclusive right of way, was certain promises on the part 
of the telegraph company, ail of which are légal. It is, therefore, a 
case in which the railroad company makes a number of promises to 
the telegraph company, one of which promises is illégal, but ail the 
others légal, in considération of certain promises on the part of the 
telegraph company, ail of which are légal. The rule respecting such 
a eontract is thus stated in Smith, Lead. Cas. Hare & Wall, notes, 
(5th Am. Ed.) 502: "In cases where the considération is tainted by 
no illegality, but some of the » * * promises * * * are 
illégal, the illegality of those which are bad does not communicate 
itself to or contaminate those which are good, except where, in con- 
séquence of some peculiarity in the eontract, its parts are insépara- 
ble or dépendent upon one another." And in Oregon Steam Nav- 
igation Co. v. Winsor, 20 Wall. 64, the suprême court laid down the 
rule that contracts in restraint of trade are divisible, and "when such 
an agreement contains a stipulation which is capable of being con- 
strued divisibly, and one part thereof is void, as being in restraint of 
trade, while the other is not, the court will give effect to the latter, 
and will not hold the agreement to be void altogether." Page 70. 
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We think the contract i? capable of being construed divieibly. 

It is not, however, necessary to pass finally upon this question, for 
we are clearly of the opinion that, even asauming the invalidity of the 
entire contract, the plaintiff is entitled to relief, unless deprived of 
its interest in the property by the foreclosure proceedings, of which 
we shall speak presently. If we leave out of view entirely any claim 
of right based upon the contract, we find the complainant in posses- 
sion of a line of telegraph constructed jointly by it and the railway 
Company, each party furnishing portions of the material and labor 
for its érection, repair, and opération. 

The railway company furnished the pôles and ail the labor, except 
a foreman, to construct the line; the telegraph company furnished a 
a foreman to superintend the work, and also furnished the wire and 
insulators. This certainly constituted the two companies joint 
owners of the property. In this respect the case does not differ 
materially from several other telegraph cases which hâve recently 
been considered in this circuit. Atlantic <f Pacific Tel. Co. v. U. P. 
Ry. Co. 1 McCrary, 541; Western Union Tel. Co. v. U. P. Ry. Co. là. 
558 ; [S. G. 3 Fed. Ebp. 1 ;] Western Union Tel. Co. v. St. Joseph, etc., 
R. Co. là. 565; [S. G. 3 Fed. Ebp. 430.] 

■ In each of thèse cases the contract, being substantially the same 
as the one now before us, was held void, but the right of the railroad 
company, in conséquence of such invalidity, to take the whole tele- 
graph property, was emphatically denied. The following quotation 
from the opinion in the case first cited applies to the point now 
under considération: 

"No case has been cited m argument, nor hâve 1 been ablç to nna one, 
which holds that a court of equity, having jurisdiction of the parties to and 
the subject-matter of an illégal contract should require one of such parties to 
give up what he has received under it, without requiring the other to do the 
same thing. Many cases hold that a corporation which has made a contract 
ultra vires, which has not been f ully performed, is not estopped from pleading 
its own want of power wlien sued upon such contract; but that doctrine does 
not apply to a case where a party coines into a court of equity, and, while re- 
taining ail that he has received upon such a contract, asks to be permit te;] to 
retake what he has parted with under it. I take it there is nothing in the 
law, as there is certainly nothing in the principles of equity, to estop the 
court from saying that the obligation to return the property transferred under 
thèse contraets is mutual, and shall not be enforced against one of the parties 
without being at the same time enforced against the other. As tRe parties 
and subject-matter are now before the court, it is the duty of the court, as far 
as possible, to place them in statu quo." 
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The ruling in that case was that the raiiroad company should be 
restrained by injunction from interfering with the poBsesaion of the 
telegraph company until a bill should be filed, or other proceedings 
instituted to cancel and set aside said contracta upon the return of 
the considération, and to settle and adjust, upon principles of equity, 
the accounts between the parties. And in the case last named this 
court, in discussing the same subject, said : 

" If the défendants, after years of acquiescence in the contract in question, 
after reeeiving its beneflts, and after a property had been built up unrfer it to 
which others made elaira, became suddenly convinced that it was a void con- 
tract, it was their duty to apply to the court for relief, praying a cancellation 
of the contract, and a full and fair settlement of ail accounts growing out of 
its exécution in the past. Until they seek some such remedy, and until a fair 
settlement and a full accounting can be had, they will be enjoined from at- 
tempting to eject the plaintiff or to seize the property." 

In the second case the court laid down the raie, and cited many 
authorities to sustain it, that, assuming the invalidity of the con- 
tract, and even assuming that it was immoral, the property aecumu- 
lated and constructed under it must, as between the parties, be dis- 
posed of according to equity; and the court will not refuse to deal 
with that property on the ground that it was acquired under an illégal 
contract. Planters' Bank v. Union Bank, 16 Wall. 483, and cases 
cited. 

We are entirely satisfied with the ruling established in thèse cases, 
and it foUows that the complainant, the Western Union Telegraph 
Company, is entitled to a decree unless deprived of ail interest in the 
property by the foreclosure proceedings, which will now be considered. 

In oonsidering the effect upon the rights of the telegraph company 
of the foreclosure sale, we will first inquire whether the telegraph 
pôles and wire and the constructed line became a part of the realty, 
so as to pass under the mortgage to the mortgagees as af ter-acquired 
property. It is plain that the parties did not intend to make the line 
a part of the realty, so as to follow the fee to whomsoever conveyed. 
The contract into which they entered is entirely inconsistent with 
such an assumption, for, if the pôles, wires, and instruments had 
become at once part of the real estate, it would hâve been within the 
power of the raiiroad company, immediately upon their érection, to 
convey ihem to a third party, and thus deprive the telegraph com- 
pany of ail its interest under the contract. Whether the contract is 
valid or invalid, it may be looked into for the purpose of ascertain- 
ing the intent of the parties in placing the pôles and wires upon the 
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right of way. But the intention of the parties \é n6t thé' 5iily thing 
to be considered. Ordiaarily the distinction between real estatô and 
Personal property exista in the nature of the thing itself, and does 
not dépend upon the convention of the parties with respect to it. 
By no agreement of parties can the bricks which are built into the 
wall, or the shingles that f orm the roof, or the stones that go into the 
foundation of a house, be made to retain their character as personal 
property. This, for the feason that they becoiné so inseparably 
affixed to the realty as to be a part of it, independently of any ques- 
tion as to the intent of the parties. But it is otherwise (says Denio, 
J., in Ford v. Cobb, 20 N. Y. 348) "with thinga which, being 
originally personal in their nature, are attached to the realty in such 
a maniier that they may be detached without being destroyed or 
materially injured, and without the destruction of, or material injury 
to, the things real with which they are connected; thongh their con- 
nection with the land or other real estate is such that, in the absence 
of an agreement or any spécial relation between the parties in inter- 
est, they would be a part of the real estate." 

With respect to this class of property the parties in interest may 
agrée that it shall remain personalty, subjeet to be removed. This 
rule is supported by a long Une of well-conaidered cases, and I do not 
understand that its soundness as a gênerai rule is called in question 
hère. Its application to this case can only be denied on the ground 
that the respondent is an innocent purchaaer at the master's sale, 
without notice of any ôlaim on the part of the oomplainant to the 
telegraph property. We do not find it necessary to décide the im- 
portant question whether the railroad company bas the fee of the land 
aoquired for right of way. We should, however, be slow to hold that 
a railroad corporation, under the law of lowa, may obtain for this 
purpose a strip of land across the state, perhaps cutting through 
farms and villages, and use it for any purpose except for right of way, 
or convey it to any party for private use. 

The conséquences which might flow from such a doctrine would be 
very serions indeed. Eedfield, Railways, 247, 249. 

As between the parties, it is well settled that the mortgagee, as to 
after-acquired property, takes only the interest of the mortgagor. 
Only the interest of the railway company in the telegraph line, sub- 
jeet to the interest of the telegraph company therein, passed under 
the mortgage. U. S. v. New Orléans R. R. 12 Wall. 362; Fosdick v. 
Schall, 99 U. 8 235 ; Myer v. Car Co. 102 U. S. 1; Loomis v. Rail- 
road Co, Dist. lowa, Jan. 1882. 
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It only remains to be determined whether the respondent, as pur- 
chaser at the maBter's sale, can be regarded as a bona fide purchaser 
of the telegraph line for value, and without notice of the claim of the 
telegraph company. We think he cannot be so regarded, and for the 
f ollowing reasons : 

1. The telegraph company had a right to claim its interest in the 
telegraph line as personal property against the mortgagee, as well as 
against the railway company. The consent of the former to its re- 
taining its character as personalty was not necessary. Tifft v. Hor- 
ton, 53 N. Y. 377, and cases cited. 

Whether the purchaser at the foreelosure sale would ordinarily take 
only the right of the mortgagor in after-acquired property, or should 
be regarded in the light of a purchaser for value without notice, need 
not be determined, because — 

2. The respondent, Smith, had notice of the complainant's daim 
upon said property, or, at least, the facts, as they existed and were 
known to him, were sufficient to put him upon inquiry. The agreed 
statement of facts shows that he had operated the road as receiver for 
nearly five years prior to his purchase, during which time he must 
hâve known of the existence of the telegraph contract, and of the fact 
that the line had been constructed and was being constructed there- 
under; and it is stipulated that "the trustées in the aforementioned 
mortgage and the said Smith had full knowledge that the contract 
had been made between the railroad company and the telegraph com- 
pany; but said trustées were not informed of the contents thereof, 
save that some agreement was thereby made for the opération of the 
line." , This was sufficient to put, not only respondent, but the trus- 
tées, upon inquiry, and inquiry would hâve led them to a knowledge 
of ail the facts. Besides, we think the telegraph company was, in an 
important sensé, in possession of the line. Ail the commercial biisi- 
ness done upon it was done in its name. Printed message blanks 
were in constant use, showing that it was operating the Une. Its 
sign appeared at ail the offices along the line, and even the operators 
were employés of the railway company. We think the possession of 
the telegraph company was sufficiently open and notorious to advise 
She public and the purchaser at the foreelosure sale that they had 
or claimed an interest in the property. 

3. At the time of the master's sale there was on file in the fore- 
elosure case an amended bill of the trustées in the mortgage, alleging 
the exécution of the telegraph contract, reciting its provisions, and 
containing the folio wing averment : "That said contract is subject to 
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Baid mortgage, and thèse complainants are entitled to ail the righta, 
privilèges, and benefits of said railway company, by, in, under, or in 
relation thereto, and said mortgage is a first lien thereon." And said 
amended bill prayed for a deeree "declaring said contract subject to 
said mortgage, and said mortgage a prior lien thereon, and fore- 
closing the right, title, and interest of the railway company therein." 

To this amended bill an answer was filed, also prior to the mas- 
ter's sale, substantially admitting the allégations contained therein, 
and consenting to a deeree as prayed. After the master's sale, and 
upon the filing of the bill in the case, said amended bill was dis- 
missed. 

Without considering the question so muoh discussed by counsel, 
whether this record should operate to estoy the complainant f rom now 
claiming the ownership of the telegraph Une, we bave no hésitation 
in saying that it was sufficient notice to the purchaser at the sale 
that the telegraph company claimed an interest in that property, so 
that he was not a purchaser for value and without notice. 

We are thus brought to the conclusion that the rights of the com- 
plainant, the telegraph company, were in nowise afifected by thé 
foreclosure proceedings. 

The respondent, in his cross-bill, does not offer to account. He 
does not recognize, but, on the contrary, distinctly répudiâtes, the 
claim of complainant of an interest in the telegraph property. The 
claim of the respondent plainly is that he is the owner of the entire 
line, and entitled to the possession and control of the same without 
interférence from the complainant. In his answer he distinctly ad- 
mits the seizing of the telegraph property and Unes, and the cutting 
of the wires to destroy the connection between them and the remain- 
ing portion of the Western Union Telegraph system, and the prayer 
of his cross-bill is that the telegraph company may be enjoined from 
intermeddling or interfering with said Unes and wires. In accord- 
ance with the principles above announced, the deeree must, there- 
fore, be against the complainant in the cross-bill. The prayer of the 
complainant in the original bill is as follows ; 

" Therefore, your orator prays that an injunction may issue to restraîn 
thèse défendants, their agents, servants, and enaployes, from preventing your 
orator's reconnectlng the wires that hâve been severed as aforesaid, and to 
restore the connections which hâve been severed, and from preventing 
your orator from using the said Unes and wires, and enjoying the benefits to 
which it is entitled under said contract of June 28, 1871, and from interfer- 
ing with your orator in the use of said telegraph wires until the rights of the 
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parties may be adjudicated in the said foreclosure proceeding herein hereto- 
fore referred to, and until the furtlier order of tliis court, aud tbat upon the 
final hearing of this cause the said injunction may be made perpétuai." 

We do not think it proper to grant the complainant ail the relief 
hère asked, but, in our own view of tlie case, it is entitled to a decree 
to enjoin and restrain the respon dents, their agents, servants, and 
employés, from preventing the complainant's reconnecting any wire 
that may hâve been severed, and from interfering with the restora- 
tion of any connection that may hâve been severed, and from pre- 
venting complainant from possessing and using said Unes and wires 
as heretofore, untU the rights of the parties with respect thereto shall 
be adjudicated. 

LovB, D. J., concurs. 

JSrOTE. 

The flrst point made by Judge McCrary is that "it la not compétent for a 
râilroad cottipany to grant to a single telegraph company the exclusive right 
of establishing Unes of télégraphie communication along its right of way." 
Whether this can be sustained on the second reason given by the learned 
judge involves grave constitutional issues. It is alleged that ail railroads 
are post-roads, and that uuder the act of congress of July 24, 1866, ail tele- 
graph companies are authorized to maintaiii and ôperate Unes of telegraph 
over post-roads of the United States; and that, consequently, no telegraph Com- 
pany can be excluded from this right. It is a question of much interest 
whether congress has the constitutional power to require a râilroad corpora- 
tion to permit telegraph companies to use its bed for tlieir own purposes. 
This question, however, I do not propose to discuss, passing to the flrst reason 
given by Judge McCrary, viz., that a contract giving this right exchisively to 
a particular company is void, " as being in restraint of trade and contrary to 
public policy." On this topic the following remarks may be made: 

Contracts binding parties not to do business withiii a particular district 
hâve been sustained when there is a suflcient considération; e. g„ the sale of 
good-will, or the division of a particular territory between conflicting clairu- 
ants. When sucli an arrangement is bona flde made in connection with a 
sale of good-will, public policy, so ffir from discountenancing it, requires that 
it should be faithfully carried out. So far from trade being restrained by per- 
mitting a professional. man or a tradesman to sell the good-will of his busi- 
ness, trade is f urthered by such an arrangement, since in this way énergies 
which might otherwise be lost are preserved. The party moving away ob- 
iains spmething lilie a price for his past labor; the marlcet value of labor of 
the same elass is placed on a more deflnite footing; and whilé he is able to 
pursue his calling elsewhere under more convenient conditions, immédiate 
activity is given to his assignée, whom the conditions of the place surrendered 
may suit. Mitçhéll v. Reynolds,! P. "Wms. 181, and notes to 1 Smith's 
Lead. Cas. ; Mellan v. May, 11 M. & "W. 653; Leather Co. v. Lorsort, L. B. 9 
Ex. 345; Whitney v. Slayton, 40 Me. 224; Beau y. Emerson, 102 Mass. 480; 
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Rîeftdrdson v. Peaooek, 33 N. J. Eq. 597; Ghjsrandy. Dandelot, 32 Md. 661; 
Warfield v. Booth, 33 Md. 613; Latif/e v. Work, 2 Oliio St. 519; Bowser v. 
Bliss, 7 Blackf. 344; Seichew v. Ilamilton, 3 lowa, 396; Hedge v. Lowe,i7 
lowa, 137 ; Smalley v. Gréent, 50 lowa, 241. 

"When we corne, however, to the question of the validity of an agreement, 
the efïect of which is to shut off competiiig interests in a particular staple or 
industry from the community at large, the décisions are by no means har- 
moiiious. As a gênerai rule we may regard it as settled that no agreement 
will be sustained, the efEect of which would be to fasten ou the community 
the monopoly of an important staple or industry. It is true that in an early 
case in Massachusetts it was held that an agreement not to run an opposition 
stage between Boston and Providence was valid, though this may be put 
on the ground that the act complained of was a breach of trust, {Pierce v. 
Fuller, 8 Mass. 223 ;) and the same explanation may he given of a ruling made 
shortly afterwards sustaining an agreement not to compete for seven years in 
the north-west trade. Perkins v. Lyman, 9 Mass. 522. But an agreement 
not to run steam-boats in the state of Oalifornia has been held invalid, 
( Wright V. Ryder, 36 Cal. 242 ;) and so of an agreement not to manufacture 
goods in gênerai, {Taylor v. Blanchard, 13 Allen, 370 ;) and so of an agreement 
not to sell mari ofE of the vendor's land. Brewer v. Marshall, 4 C. E. Green, 
537, On the other hand, a con tract by a dealer in New Jersey not to ship 
poultry to New York or Washington has been held not to contain an un- 
reasonable restriction. Riohardson v. Peaoook, 33 N. J. Eq. 597. It has also 
beeu held that it is not against the policy of the law for parties to bind them- 
selves, within a certain range, to deal exclusively with eîich other. The law 
of partnership rests on a principle of this kind. And we hâve still more 
pointed illustrations in the English cases which sustain purchases of land 
from brewers with coveuants that the purchaser, in case he open a publio 
house, shall buy ail his béer from the vendor. Cooper v. Tindell, 3 Comp. 
386rt; 9ale v. Reed, 8 East, 80; Catt v. Tourte, L. R. 4 Ch. 654. See Sohwalm 
V. Holmes, 49 Cal. 665. A covenant, also, by an author tO write exclusively 
for a particular publisher has been sustained. Morris v. Colman, 18 Ve?. 
437. But to validate covenants of this class the commodity or services 
rendered should be fairly up to the market value, {Thornton v. Sherratt, 8 
Taunt. 529 ;) and the restriction will not be extended so far as to cover agree- 
inents by employers to induce their employés to deal exclusively in a partic- 
ular store. Craw/ord v. Wîek, 18 Ohio St. 190. 

Whether such a restriction as that immediately before us can be sustained, 
came up before the suprême court of Illinois in Western Union Telegraph Co. 
V. Chicago R.R. 86 111. 246,* and the validity of such a contract was sustained. 
The question is, does such a contract give the telegraph company a practical 
monopoly? If it does, the contract is open to the same objection as are con 
tracts toabsorb commodities, compétition in the production and sale of which 
is essential to the well-being of the community. Contraets to obtain a mo- 
nopoly of such Staples [e.g., wheat or coal) hâve been repeatedly and rightfuUy 
held invalid. Rex v. Waddington, 1 East, 143; Arnot v. Coal Co. 68 N. Y. 

•it shonid be obserred that from the langnage of the court In this case It may be argaed that ail 
the coart declded was that a monopoly coald be given of a particular set of pôles. 
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558; Morris Run Coal Co. v. Barclay Coal Co. 68 Pa. St. 173; Crawfordv. 
WicJi, 18 Ohio St. 190; Central OJdo Sait Co. v. Guthrie, 35 Ohio, 666; Craft 
V. McConoughy, 79 111. 346; Raymond v. Leavltt, Sup. Ct. Mich. 1881; In re 
India Bagging Ass'n, 14 La. Ann. 168. 

This has been also held to be tlie rule with agreements to absoi-b and 
mojiopolize the transportation of a corn mu ni ty. Oregon Steam Nao, Co. v. 
Winsor, 20 Wall. 64; Hooker v. Vanderwat&r, 4 Deiiio, 349; Stanton v. Allen, 
5 Denio, 434; Maguire v. Senock, 42 Ind. 1. And on this ground Judge Grier, 
when sitting as district judge in Pittsburgh, held that it was an indictable 
conspiracy for ail parties coneerned in navigating the Pennsylvania canals to 
unité in flxing absolute priées in such a way as to oppress business. Transpor. 
tation Cases, Wharton, Précédents, No. 658. ïelegrapljs are now esâeutial to 
business, and as such are to be kept open to compétition (unless the législa- 
ture should otherwise détermine) in the same way that common carriagais 
to be kept open to compétition. An agreement to give a particular line of 
carriers monopoly in a state would not (without législative aid) be enforeed, 
nor should a contract to give a monopoly to a particular telegraph corapany. 
The only question is, does a contract, by a railroad company, to give the ex- 
clusive use of its bed to a telegraph company give the telegraph company a 
monopoly in that section of the country ? If an opposition company eould run 
its wires on a parallel line, without inaurring an expense which would be 
prohibitive, it is hard to see why the railroad company that makes a contract 
of this kind should not be bound to it. 

Assuming, however, the invalidity of this spécial stipulation, the conclusion 
of Judge McCrary, that other stipulations are not thereby invalidated, cannot 
be assailed. When there are several stipulations in a particular agreement, 
the fact that one of those stipulations is illégal does not defeat a recovery on 
the others, when the stipulations are divisible and the considération is not in 
itself illégal. Qreen v. Prioe, 13 M. & W. 695 ; Price v. Green, 15 M. & W. 
346; Bank of Australasia v. Briellat, 6 Mo. P. C. 152; Mayfleld v. Wadsley, 8 
B. & C. 34; 5 D. & R. 228; Kennan v. Cole, 8 East, 336; Mo Allen v. Churchill, 
11 Moore, 483; Gelpoke v. Dnhuque, 1 Wall. 175; Goodwin v, Olarke, 65 Me. 
280; Carlton v. Woods, 28 ÎT. H. 290; Van Byok v. Van Beuren, 1 Johns. 362; 
Saratoga Bank v. King, 44 N. Y. 89 ; Leavitt v. Palmer, 3 Comst. 19 ; Woole 
T. Gray, 6 Barb. 398 ; Tracy v. Talmadge, 4 Kern. 162 ; Leavitt v. Blatchford, 
5 Barb. 9. See Benj. Sales, § 505; Mallan v. May, 11 M. & AV. 653; Car- 
rigan v. /71s. Co. 53 Vt. — ; Lange v. Werk, 2 Ohio St. 519; Widoc v. Wébl, 20 
Ohio St. 431; Hynes v. Hayes, 25 Ind. 31; Kimbrough v. Lane, 11 Bush, 656; 
Newhury Bank v. Stigall, 41 Miss. 142; ValentineY.Stewart, 15 Cal. 387. In 
Garrigaii v. Ins. Co. 53 Vt., it was held that while an Insurance of liquors 
for illégal sale is invalid, in a case where the assured was a druggist, and only 
a small proportion of the property insured was liquor, and nothing of illegal- 
ity appearing in the contract, or in the design in entering into it, and the 
contract being collatéral to the occasional acts of unlawful selling, it is not 
invalid. 

A contract may be fraudaient or otherwise illégal as to the parties, yet 
oind as to those persons innoceutly taking title under It. And a contract 
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may be divisible so as to be bad as to parties, but good as to strangers acting 
bohajide ou it. Bmdway's Estate, 1 Asli. 212. 

In othèr words, " in cases where the considération is tainted by no illegality, 
but some of tlie conditions or promises are illégal, the illegality of those 
which are bad does net communicate itself to or contaminate those which 
are good, except where, in conséquence of some peculiarity in the contract, 
its parts are inséparable or dépendent upon one another." Smith & G. (7th 
Am. Ed.) 681. A fortiori, when a transaction is separated by the parties into 
two agreements, one légal and the other illégal, the légal agrepment can be 
enforced, and the transaction pro tanto sustained. Odessa Co. v. Mendel, L. 
R. 8 Ch. D. 235. 

It is otherwise wh&n the stipulations, légal and illégal, are so interwoven 
that the légal one cannot be sustained without sustàining the illégal. 1 
Wms. Saund. 66, note 4; Waite v. Jones, 1 Scott, 59; Neuman v. Neuinan, 
4 M. & S. 66; (fasMl v. King, 11 East, 165; Wigg v. Shuttleworth, 13 East, 
440; Laddv. Dillinghast, 134 Me. 316; Woodruff \. Heyneman, 11 Vt. 592; 
Saratoga Bank v. King, 44 N. Y. 87 ; Rose v. Tmax, 21 Barb. 361 ; Donallan 
V. Lenox, 6 Dana, 91 ; Langdon v. Gray, 52 How. (N. Y.) Pr. 387 ; Frazier v. 
Thompson, 2 Watts & S. 235; Tohey v. Robinson, 99 111. 222. 

" The gênerai rule is that where you cannot sever the illégal from the légal 
part of a covenant, the contract is altogether void ; but where you can sever 
them, whether the illegality be created by statute or by the common law, you 
may reject the bad part and retain the good." Willes, J., in Pîckering t. R. 
R. L. R. 3 C. P. 250, (adopted in Leake, 2d Ed. 781,) citing Mauîenerer v. Red- 
shav), 1 Mod. 35 ; Collins v. Blantern, 2 Wils. 351 ; see Qelpcke v. Dubuque, 1 
Wall. 221 ; U. 8. v. Bradley, 10 Pet. 343 ; DeeHng v. Chapman, 22 Me. 316 ; Roby 
V. West, 4 N. H. 285 ; Coburn v. Odell, 30 N. H. 540 ; Woodruff v. Heniman, 11 
Vt. 592; Frazier v. Thompson, 2 Watts & S. 235; Raguet v. Roll, 7 Ohio, 70; 
McBratney v. Chandler, 22 Kan. 692 ; Everhardt v. Puckatt, 73 Ind. 409 ; An- 
derson v. Powell, 44 lowa, 20. 

So far as concerns the statute of frauds, the same test is applied. When 
part of a contiract is invalidated by that statute and the contract is severable, 
then the invalidation is only pro tanto; though it is otherwise when the con- 
tract cannot be severed. Mayfleldy. Wadsley, 3 B. & C. 361; S. C. 5 D. & R. 
228; Leodngtonv. Clarke, 2 Yt. 223. 

Thu's, where C, having contracted to do certain work for E., but the work 
being suspended on account of failure on E.'s part topay, and T. having asked 
C. to go on with the work, promising to pay him in full, it was held that C. 
could recover from T. for the work done after the promise, but not for that 
done before the promise, Rand v. Mather, 11 Cush. 1. And, generally, the 
fact that a deed contains powers or conditions that are illégal, does not avoid 
the deed, iinless thèse powers or conditions quallfy the whole conveyance. If 
they are independent and can be severed without injuring the contract, their 
illegality does not vitiate the other portions of the deed. Pîckering v. R. R, 
L. R. 3 C. P. 235; Payne v. Brecon, 3 H. &N. 572; Greenwoodv.Bp. of Lon- 
don, 5 Taunt. 527. 

It is said also by Mr. Pollock (Cont. 3d Ed. p. 338) that where any part 
of the considération for a promise, or set of promises, is unlawful, the whole 
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agreement is void. Thisundoubtedly holds good in cases in whîch the unlaw- 
ful considération permeates the wliole contract, as where, for instance, the 
considération of a promise (or a séries of promises) is (1) illicit cohabitation, 
and (2) the seeuring the services of a housekeeper. But it is otherwise where 
the illégal considération does not permeate the whole contract. Suppos- 
ing, for instance, A. agrées to pay B. $100 for goods sold, part being sold on 
Sunday, and part on Monday. Now, for the Monday sale, the vendee could 
hâve a decree of spécifie performance; and if so, the fact that the transaction 
was turned into a common acçount with the Sunday sale, is no reason why 
the vendor, who would be Uable in this suit for spécifie performance, should 
notr be entitled to bis remedy for the Monday sale against the vendee. And it 
is hard, also, to see why this right to recover for the Monday sale should be 
afiected by the fact that the vendor took for both trai,isactions, embracing the 
Sunday sale and the Monday sale, a single note. Undoubtedly part of the 
considération is illégal ; but if the vendee, on the untainted part of the trans- 
action, could sue the vendor, so can the vendor sue the vendee. And there is 
high authority to this efEect. Thus, in Pennsylvania, no action, by statute, 
will lie apôD a note given for, a tavem reckoning exraeding 20 shillings; 
but if a note beyond that amount covers other items of lawful indebtedness, 
there can be a recovery for the latter items. Yundt v. Roberts, 5 S. & R. 
139; JDuchnan v, Hagerty, 6 Watts, 65, (overruling Ogden v. Miller, 1 Bro. 
147 ;) Chase v. Burkholder, 18 Pa. St. 48. And when a note is founded on 
several considérations, each fixed by a separate contract, the note is valid to 
the extent of the lawful considération. Frazier v. Thompson, 2 W. & S. 235 ; 
Warren v. Chapman, 105 Mass. 87 ; Hynds v. Bayes, 25 Ind. 81. See, contra^ 
Deering v. Chapman, 22 Me. 488; Widoo v. Webb, 20 Ohio St. 431 ; overruling 
Doty V. Bank, 16 Ohio St. 133. Compare criticism of Mr. Wald, Wald'sPol- 
lock, 318. In Bixby v. Moor<e, 51 N. H. 402, it was held there could be no 
■quantum meruit recovery of wages, when part of the work was illégal selling 
of liquor. But when a note has been given in part payment of an aceount, 
it is no defence that part of the aceount was illégal, if the amount of the 
note is less than the amount of the légal part of the aceount. Warren v. 
Chapman, 105 Mass. 87. The express point decided in the principal case 
(viz., that, if divisible, the valid part of such a contract could be sustained) 
was ruled in Price v. Green, 16 M. & "W. 346. In that case the agreement 
was not to do business in London, which was held valid, or in any place 
within 600 miles of London, which was held invalid. It was held that the 
invalid condition could be stricken out as surplusage. To the same effect is 
Oregon Steam Nav, Co. v. Winsor, 20 Wall. 64. 

The question of the divisibillty of insnrance stipulation is dlscussed in An able note in 23 Alb. Law 
J. 2i\. See, alao, May, In». (SU Ed.) { 279; Wood, Ins. {328; Cléments, Ins. Dig. 92. 

Fkahcis Whabton. 
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nusTEB V. Sacramento Valley Beet Sugae Co. 
(Circuit Court, D. CcUifornia. March 6, 1882.y 

1. Power ov Attobnbt. 

A power of attorney "to superintend any real and personal estate," and 
generally to do ail things that concern the interest of the principal, and giving 
the attorney full power to use the name of the principal to release others, 
or bind the principal, does not empower the attorney to sell real estate. 

2. Same — Unauthorizbd Sale— Ratification. 

An instrument under seal given to such attorney in fact hy the principal, 
acknowledging himself flrmly bound by ail the acts of such agent or attorney, 
and ratifying and confirming whatsoever he had done in his name, and 
acknowledging the receipt in full of ail sums of money, dues, obligations, and 
other things from such agent or attorney, doea not ratify or validate convey- 
ances of real estate made by such attorney acting under such power of attorney. 

H. 0. Bealy, for plaintiff. 

Freeman é Bâtes and J. H. McKune, for défendants. 

Sawybb, C. J. This is an action to reoover a tract of land in Sac- 
ramento county, being a small portion of the Sutter grant, which 
grant embraces the city of Sacramento. The plaintiflf's title dépends 
upon a conveyance to Samuel Norris, executed by Henry A. School- 
craft, claiming to act under a power of attorney from John A. Sutter, 
dated July 28, 1849, and what is claimed to be a ratification of the 
acts of Schoolcraft by Sutter by deed dated May 20, 1850. On June 
28, 1862, Samuel Norris executed to Lloyd Tevis a quitclaim deed to 
a large amount of property in Sacramento and other counties, con- 
sisting of Yarious tracts of land and other property severally specif- 
ically described, after which several descriptions is the clause: "also 
any and ail other pièces, parcelB, or tracts of land situate in said city 
and county of Sacramento, or either of them, in or to which I bave 
any right, title, or interest, whether légal or équitable;" under which 
latter clause whatever right Norris then had in the premises in ques- 
tion passed to Tevis. On May 3, 1871, said Tevis conveyed the 
premises to the plaintiff, a citizen of Kentucky, the considération 
expressed in the deed being one dollar. This is the plaintiff's title. 
The défendant, the Sacramento Valley Beet Sugar Company, is in 
possession, deriving title from Sutter through another line of convey- 
ances, one of the conveyanees being a deed executed upon a sheriff's 
sale on a judgment in a case wherein said Samuel Norris was the 
plaintiff and one William Muldrow and others défendants, under 
which judgment Norris sold whatever interest the défendants had in 
the premises, Under this exécution sale and sheriff's deed B. B. 
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Crooker and Eobert Eobinson went into possession of the premisea 
on May 23, 1858, and continued in possession thenceforth till May 
1, 1869, when they conveyed the land and transferred the possession 
to the défendant, the Sacramento Valley Beat Sugar Company, and 
said défendant has thenceforth continued in possession till the prés- 
ent time. The value of the premises at the date of the commence- 
ment of the action was $20,000. 

The plaintifï, in order to recover, must show a légal title, and his 
title dépends upon the effeet of the power of attorney from Sutter to 
Sohoolcraft of July 28, 1849, and the other instrument executed by 
Sutter to Schoolcraft claimed to be a ratification of date May 20, 
1850. Thèse instruments are set out in full in Billitigs v. Morrotv, 
7 Cal. 173-4, deeided in January, 1857, in which case they were both 
considered, construed, and their effeet declared. It was then held 
that the power of attorney conferred on Schoolcraft no power to oon- 
vey land. This construction has been frequently recognized in sub- 
séquent cases. The décision in De Rutte v. Muldrow, 16 Cal. 512, 
is not m conflict with the prior décision on this point. On the con- 
trary, the court says that it is entirely consistent with that case to 
hold that the power of attorney in question did authorize the making 
of a lease with a clause giving a right to purchase. There is cer- 
tainly a broad distinction between the power to make an executory 
contract for a sale of land and a power to convey land. 

One may be made by simple writing; the other is required to be 
done by deed. I suppose it is compétent to authorize one by paroi 
to make, as attorney in fact, an executory contract for the sale of 
land, even though, under the statute of frauds, the contract itself must 
be in writing. But a power to convey must be under seal, because 
the deed itself must be under seal. Thus there is a marked distinc- 
tion between thèse powers. 

In Jones t. Marks, 47 Cal. 243, the décision in Billings v. Morrow, 
although under review, was not questioned on the point that it con- 
ferred no power to convey land. Evidently, the court deemed the 
décision correct on that point, otherwise there would hâve been no 
occasion to take so much pains to distinguish it. 

In Wilcoxson v. Miller, 49 Cal. 195, the court expressly held that 
the power of attorney to Schoolcraft did not authorize him to convey 
lands. It is said by the court : "It is claimed that the lands pur- 
poiting to hâve been conveyed by Schoolcraft while aeting under a 
power of attorney from Sutter came witiiin the exception. But that 
position cannot be sustained, because the power of attorney did not 
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authorize him to exécute conveyances." Citing Billings v. Morrow and 
Jones V. Marks, supra. Hère is an express holding that it carried no 
such power. ïhus that décision has now stood unquestioned and 
affirmed by the courts for nearly 24 years. So, also, the instrument, 
claimed to be a ratification, was construed in Billings v. Morrow, and 
held not to contain any ratification of the void conveyances by School- 
craft. The court says : 

" This paper does not upon its face purport to be a ratification of sales made 
by Schoolcraft, but a deed of settlemenfc between Sutter and his agent, by 
virtue of the power of the tweiity-eighth of July, 1849, in wln'ch he, Sutter, 
' acknowledges himself held and firmly bound by ail his acts as such agent or 
attorney in faét,' etc. So far as this deed goes, it oan only be regarded as a 
settlement or adjustment of accounts between principal and agent, and does 
not contain a single word with regard to any acts of Schoolcraft other than 
those done by authority of the power of attorney of July 28, 1849, to wMch 
référence is made." 7 Cal. 174. 

Thus it is held that upon the face of the instrument it does not 
purport to ratify any conveyances of land made by Schoolcraft ; that 
"it does not contain a single word with regard to any acts of School- 
craft other than those done by authority of the power of attorney of 
July 28, 1849, to which référence is made." 

The ratification, therefore, is held to be no broader than the power. 
And in my judgment this construction is correct. It has not been 
judicially questioned since, so far as I am aware. It is true, the 
court goes on to advance other objections to the ratification, such as 
that it does not appear from the deed, or otherwise, that Sutter was 
at the time of executing the instrument aware that the agent had ex- 
ceeded his power by conveying lands. But this is entirely another 
and further reason against giving effect to the asserted ratification. 
Other difficulties still are suggested. The instrument is merely what 
it purports to be upon its face, an acknowledgment of settlement of 
the matters of the agency between the principal and agent, and a 
sanction of the latter's acts under the power, and a discharge from 
any further liability to the principal by reason thereof. It mentions 
no conveyance of real estate and is no broader in terms than the 
power. This settlement and discharge were manifestly the purpose 
of the instrument. Nobody else was a party to it, or had any inter- 
est in the settlement. It does not purport to relate to real estate, 
and could not hâve been entitled to record; or, if recorded, neither 
the power of attorney nor the other instrument claimed to be a rati- 
v.ll,no.l — 2 
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fication ^611^ kave àfforded any definite information as to convey- 
ances of real estate. One reading the power or the other instrument 
would not be put upon inquiry for eonveyances, 

It is claimed that in this case it is shown by paroi évidence that 
Sutter, at the time of the exécution of the ratifying instx'ument, was 
aware that Schoolcraft had conveyed thèse premises, and that one 
of the objections suggested by the court in Billings v. Morrow is over- 
come. If this mode of proof is admissible, then the title to lands 
would be made to rest in paroi, and not upon written évidence. This 
would certainly be a dangerous principle to adopt. But, however 
this may be, the verbal évidence upon the subject is too unreliable, 
espeoially considering its source and the circumstances aurrounding 
it, at this late day to satisfy the mind. 

The most definite testimony, and the only testimony not too vague 
to be of any value, is that of Norris himself, who,after so longacqui- 
escence in the opposing title, states from memory transactions that 
occurred inore than 30 yeàrs before. Titles under which valuable 
property has been so long held and enjoyed should not be overturned 
upon testimony so unsatisfactory. But it was held in Billings v. 
Morrow that the power of attorney did not authorize the conveyance 
of land, and that this instrument did not purport to ratify the other- 
wise void Schoolcraft conveyance. That décision upon thèse points 
became a rule of property, which, it must be apparent from the num- 
ber of cases that bave already presented thèse instruments for the 
considération of the suprême court of California, must affect not a 
little valuable property. 

It is not at ail unlikely that the défendant may hâve purchased 
and improved this very property upon the faith of that décision. 
Norris himself must hâve regarded that décision as disposing of his 
title, for he sold the land under a judgment in his own favor against 
Muldrow, and the défendant now holds, and it and its grantors hâve 
held, the premises under title derived through that sale for nearly 24 
years. Thirteen years after conveyance by Schoolcraft to Norris, 
and four years after the grantees under Norris' exécution sale had 
been in possession, Norris, apparently, after specifically describing 
ail the property he supposed he had, by the gênerai clause before 
cited from his deed, conveyed whatever interest he had in thé prem- 
ises to Tevis. It is quite évident, I think, from the perusal of the 
deed, considération of the property conveyed, and the considération 
expressed, that no great importanee was attached to this clause, or 
the property apparently accidently caught by it. at the time of the 
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conveyance, It was probably a mère make-weight. Nine years later 
the property, being then of the value of $20,000, the défendant and 
its grantors having been ail the time in possession, Tevis conveyed 
to the plaintifif, upon the nominal considération, as expressed in the 
deed, of one dollar. TJnder the circumstances, Norris and his 
grantees, during ail the time, could hâve had but little confidenee in 
the title. It must hâve been considered by them, as well aa by those 
takiug the adverse title, as determined by the décision of the suprême 
court referred to. It is difficult to account for this long acquiescence 
on any other hypothesis. It should certainly, under the circum- 
stances, require a very clear case — a much clearer one than the prés- 
ent — at this late date, to justify overruling the case of Billings v. 
Morrow, -which has become a rule of property, or to justify evading 
it, if that were admissible at ail, upon the paroi testimony intro- 
duced. In either aspect, the case made either upon the law or évi- 
dence is, in my judgment, insufficient to justify sueh action. 
Let there be findîngs and judgment for the défendant. 



Bank op Bkitish Columbia v. Mabshall and others. 

[Uireuit Court, D. Oregon. March 21, 1882.) 

1. Pledsb. 

Whether a transaction by which Personal property is given as security for a 
debt or an engagement is a pledge or a mortgago may bç a question; but the 
law, in case of doubt, favors the conclusion that it, was intended as a pledge. 

2. PlEDGBE— RiGHTS AND DUTIES CI'. 

Although the pledgee is ordinarily entitled lo thé possession of the pledge, 
and therefore bound to use due diligence to préserve it from loss or injury, 
yet the rights and obligations of the parties to a pledge may be modifled by 
spécial agreement, and then they are to be raeasiired aud ascertained by the 
particular intent of the parties, rather than any gênerai rule applicable to a 
simple and unqualifled pledge ; and such intent may be gathered from the cir- 
cumstances of the transaction, ineluding the conduct of the parties to the pledge 
during its continuance, as well as their express agreements. 

3. Same— Casb Btated m Opikion. 

M. & Co. were whcat dealers in Portland, and purchased wheat from the inte- 
rior, and stored it in certain warehouges on the river front for sale to shippers, 
upon which the B. of B. C. from time to timemadeadvances under a written 
contract that it should be secured by the delivery of the warehouse receipts 
therefor, with a power of sale in case of default — such receipts containing a 
clause that in case of "flood" the property was at tlie risk of the "owner." 
The adVances were r'epaid from time to time aa M. & Oo. disposed of the wheat 
With the consent of the B. of 3. 0., ttut whilea portion of it was still in the 
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warehouse it was injured by a rise in the Wallamet river, and while M. & Co. 
were assuming to care for it. Tlie security for tliis rcason proving insufflcient 
to satisfy the claims of tlie B. of B. 0., it brouglit tliis action to recover the 
balance due, and the défendants set up the loss by the injury to the wheat as a 
counter-claim thereto. Held, that the transaction was essentially apledge, and 
the wheat remained the property of M. & Ce; but that, notwithstanding this, 
it appears tliat it was tlie intention and understanding of the parties that M. 
& Oo. should care for the wheat in case of flood, and therefore the plaintifE was 
not liable for the loss. 

4. Questions op Fact — Discbetion of Court. 

It is in the discrétion of the court to submit to or withhold from the jury a 
particular question of fact. 

5. Same — FiNDiNG Thebeon— Effbct op. 

The court being of the impression that upon the written contract of bailment, 
and the conduct of the parties under it, as teslified to by the défendant M., 
that the plaintifE was not bound to care for the pledge, instructed the jury to 
find a verdict for it for the balance due ; and also instructed them to find 
whether the plaintiS was guilty of négligence in respect to the wheat, assum- 
ing that it was its duty to care for it as a pledgee in unqualified possession. The 
jury, in addition to the gênerai verdict for the plaintifE, answered the particu- 
lar question in the négative. The défendants moved for a new trial. Held, that 
the spécial flnding was a fact in the case to which the court miist give légal 
efflect in any stage thereof , and that, therefore, the motion must be denied» 
even if the court is now salisfied that its instruction to the jury, as to which of 
the parties was bound to care for the wheat in case of flood, is erroneous, be- 
cause it appears from such flnding that the plaintiff, if even bound to care for 
the pledge, was not guilty of négligence, and therefore is not liable to the 
défendants for the loss sustained by the injury to it in any view of the matter ; 
and also that it is not an error, if error at ail, of which the défendants can 
complain, that the court assumed in its charge to the jury that the uncontra- 
dicted testimony given in the case by one of them was true. 

Action for Money. 

W. H. Effinger and Joseph N. Dolph, for plaintiff. 

H. Y. Thompson and George H. Williams, for défendants. 

Deady, D. J. On September 27, 1880, the plaintiff was a foreign 
corporation doing a banking business at Portland, Oregon, and the 
défendants George Marshall and J. M. Ten Bosch, as George Marshall 
& Co., were engaged in the business of buying and selling wheàt at 
the same place. Tbey usually purchased wheat from the dealers and 
producers in the interior of the state, and shipped it in sack by boat 
and rail to Portland, where they stored it in the warehouses on the 
river front until disposed of for shipment abroad. When so disposed 
of, the vessels carrying the grain were usually loaded directly from 
the warehouse. 

On that day, the défendants being désirons of procuring money 
from time to time tobe used in their business during the wheat sea- 
son, and the plaintiff being also desirous of fumishing the same, the 
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parties came to an understanding, in pursuance of which the défend- 
ants signed and delivered to the manager of the plaintifï a printed 
letter, addressed to and previously prepared by him, to the eiïect fol- 
lowing : 

" In considération of fuivances made and to be made to us from time to time, 
we hereby agrée to repay the same, with interest tlieieon at the rate of 
ten per cent, per annum ; and we further agrée that ail moneys and securities 
for moneys, warehouse, shipping, or other receipts or other securities, which 
may Irom time to time be handed in to you by us, whether indorsed over or 
simply delivered, shall, during the whole time they are in your possession, 
stand to you as security for any balance that may then be due from us to the 
said Bank of British Columbia as for said advances or otherwise; we hereby 
giving to you, for said bank, a lien not alone upon the moneys or other 
securities now in your hands, but also upon ail such to be hereaffcer and here- 
under delivered to you. 

"We hereby irrevocably authorize and empower you, for the said bank, to 
sell and dispose of ail such personal property, or any part thereof, at public or 
private sale, after the expiration of ten days' notice to us, and from the pro- 
ceeds arising therefrora to pay the principal and interest, and ail charges that 
shall be then due, and the costs of sale, and the balance, if any, to pay over 
to us or our rejjresentatives on demand." 

Then follows a clause stating that "by the schedule hereto an- 
nexed we [the défendants] enumerate the securities referred to 
herein." 

The proposition contained in the letter was accepted by the plain- 
tiff. The schedule referred to is written below the letter upon the 
same sheet, and simply consists of a list of varions lots of wheat and 
flour, the warehouse receipts for which were issued and delivered by 
the warehouseman to the manager of the plaintiff by direction of 
the défendants, and of certain promissory notes made or indorsed by 
them to the plaintiff. The lirst entry in thèse schedules is dated 
September 28, 1880, and reads, "5,272 sks. wheat; No. E[eceipt] 99; 
Greenwich" [dock] ; and the second is dated October 1, 1880, and 
reads, "1,630 sks. wheat; No, R. 105; Pacific." The last one is 
dated February 2, 1881. Between thèse dates the défendants eaused 
to be issued and delivered to the plaintiff's manager warehouse 
receipts from Portland warehousemen for 90,484 sacks of wheat, 
13,006 half sacks of flour, and also the promissory note of the 

défendant Marshall for $1,000, and that of Lent for $275, from 

which the bank realized the sum of $192,745.30. During the same 
period the plaintiff advanced to the défendants sums of money which, 
with the interest charged there, amount to $204,943.48. And 
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this action is brought to recover the différence between the amount 
realized from the securities and the account for money loaned^ 
namely, $12,198.18. 

The défendants, by their answer, allège that this wheat was "de- 
posited" with and "pledged" to the plaintiff as security for the 
advances aforesaid, and it carelessly and negligently caused said 
wheat to be stored upon the lower tier of certain Portland wharves, 
known as the Pacific, Jones', and Smith's wharves, at a place where the 
Wallamet river was acoustomed to overfiow; that about the middle 
of January, 1881, it did negligently permit 27,690 sacks of said wheat, 
of the value of $47,501.76, to be damaged by a rise in the water of 
said Wallamet river, wiiereby the value thereof was diminished by 
$20,046.75; and pleaded the same as a eounter-claim against che 
demand of the plaintiff, and pray judgment against the bank for the 
balance of $8,748.57. 

The answer also contains allégations to the effect that certain of 
Baid securities were sold by the plaintiff without notice to the défend- 
ants, and that a poi-tion of the wheat represented by said securities 
was sold for less than its fair market value, whereby the latter were 
damaged in the additional sum of $814.20. But on the trial thèse 
allégations were abandoned. ' 

The plaintiff replied and dénies that the défendants ever deposited 
"with or pledged" to the plaintiff the property mentioned in the sohed- 
ules aforesaid ; dénies that it stored the wheat on said wharves care- 
lessly or at ail, or so neglected to care for it while there, or that the 
défendants suffered any damage by the négligence of the plaintiff 
ooncerning said wheat, and allèges that the warehouse receipts for 
said wheat were issued and delivered to the plaintiff's manager, W. 
W. Francis, in his own narne, who thereupon indorsed them to the 
plaintiff, who thereby acquired, under and by virtue of the stipula- 
tions contained in the letters aforesaid, "a lien as by mortgage or 
hypothecation upon the wheat represented" by them ; that the défend- 
ants selected the wharves upon which said wheat was stored- and 
stored the same thereon, and had the same in their "actual posses- 
sion" ail the time it waa so stored, and cared for it as they could or 
thought best, to prevent it from being injured by a rise in the river, 
and that the plaintiff was under no obligation to take any care 
thereof; that in January, 1881, the Wallamet river "suddenly and 
unexpectedly rose to a great and unusual height," by means of which 
said sacks of wheat were damaged as alleged without the négligence 
or fault of any one. 
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Ott the trial the défendant Marshall testified, in substance, that 
when he proposed to Mr. Francis to open an account with the plain- 
tiff, and give wheat reeeipts as security for advances, the latter said 
that he would take Buch reeeipts if issued to him directly by good 
warehousemen in Portland, but none other; and on being asked if 
reeeipts issued by Capt. George Flanders, of the Greenwich doek, and 
Mr. Z. J. Hatch, of the Pacific docks, — which phrase colloquially in- 
cluded the Jones and Smith wharves, aforesaid, — were good, he an- 
Bwered they were; that when and as the défendants sold wheat for 
shipment, the reeeipts for which had been issued to Mr. Francis, they 
obtained an order from the plaintiff to the warehouaeman for the 
removal of the same, and as Boon as it was delivered to the buyer on 
the wharf or on shipboard they delivered the money or bills of lading 
received therefor to the plaintifP, and received from it the warehouse 
reeeipts, which they surrendered to the warehouseman who issuea 
th#m; that on ithe eleventh, twelfth, thirteenth, and iourteenth of 
Jannary the water rose in the Wallamet river until it was within 17 
inehes of the lower tier or floor of the Pacific docks, and that in the 
afternoon of the latter day it was firet ascertained from the dalles that 
the Columbia river was rising, and that it was quite probable that 
the wheat was in danger, but it was too late to remove it with the 
means at hand; that Marshall watched the riBe.iu the river day and 
night, and was of the opinion that the wheat was not in danger — at 
least to justify the expense of its removal^until the unexpected rise 
in the Columbia was heard from, and that he then communieated the 
news to Mr. Francis and conversed with him on the subject,who told 
him that he had no suggestions to make.whereupon Marshall com- 
nienced to remove the wheat as quickly as he could to the, Greenwich 
dock, a distance of over a mile, but only succeeded in saving 1,500 
sacks before the wharf overflowed on the evening of the fourteenth 
of January and prevented further opérations. 

It is a matter of common knowledge and gênerai notoriety in this 
country, and was so assumed by counael in their arguments and by 
the court in its charge to the jury^ that the Columbia river does not 
rise in the winter season, butis generally then at a lower stage than 
its southem tributary, the Wallamet, and that the sudden overflow 
of the latter on. the Pacific docks on the evening of January 14th was 
Jargely .due to the unprecedented rise in the Columbia, which, by that 
time, had, reached the mouth of the Wallamet and baçked up the 
water therein. , ,...., ..^, 
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It was also generally known and admitted that for some daya be- 
fore January 14th télégraphie communication up the Columbia had 
been suspended by the falling of the wires from an extraordinary sleet 
storm, and that, therefore, the rise in the Columbia and the unprece- 
dented warm rain to the eastward of the Cascade mountains, which 
produced it, were not known in Portland until the afternoon of Jan- 
uary léth, when a rise of some eight f eet had already passed the dalles 
— a distance of about 100 miles east of the mouth of the Wallamet. 

Eeceipts were issued to Mr. Francis by the direction of the ware- 
houseman of the Pacific docks for the 1,500 sacks of wheat remoTed 
to the Greenwich dock, and the wheat was afterwards sold by the 
plaintiff on due notice to the défendants, and the net proceeds ap- 
plied on their account. The sacks of damaged wheat were after- 
wards removed from the Pacific docks, and the contents poured out 
and dried by Marshall with the consent of the plaintifif, and then sold 
by the latter, upon due notice to the défendants, and the net pro- 
ceeds applied in the same way. The receipts given by the Pacific 
docks to the plaintiff's manager were to this effect : "Keceived of W. 
W. Francis, manager, sacks of wheat for account of W. W. Francis, 
manager," upon the conditions, among othérs, that storage is paid 
each month, that damage by flood is at owner's "risk," and that thô 
receipt is returned before delivery made. Mr. Francis died before 
the triai came off, and his testimony was not heard, and the défend- 
ant Ten Bosch had removed to Liverpool without leaving his déposi- 
tion, so that the testimony of Marshall was the only évidence, outside 
of the writings, as to the conversations or intercourse between the 
plaintiff and the défendants on the subject of the action ; nor was 
there any évidence in the case tending to show that the défendants, 
prior to this action, ever claimed or asserted that it was the duty of 
the plaintiff to care for the wheat. 

On the argument of the case it was oontended for the plaintiff that 
the issue and delivery of the warehouse receipts, under the letter of 
the défendants, constituted a mortgage of the property therein de- 
scribed to the plaintiff, by which the right of property in the grain 
was vested in it, while the possession, with the corresponding duty of 
caring for it in case of a flood or other danger, remained with the 
défendants. On the contrary, the défendants insisted that the plain- 
tiff thereby became the pledgee of the property, with the control of 
the possession thereof, and was, therefore, bound to the use of 
reasonable care and diligence to prevent it from being injured ; and 



BANK OF BRITISH COLUMBIA V. MABBHALL. 25 

that, having negleoted to do so, it was responsible for the injury 
thereto. The court charged the jury that, strictly speaking, the 
transaction was neither a mortgage nor a pledge, but in its essentials 
partook more of the character of the latter than the former; that 
taking the writing given by défendants to the plaintifs, and constru- 
ing it by the light of the surrounding cireumstanoes, and the conduct 
of the parties under it, as shown by the warehouse receipts, and the 
uucontradicted testimony of the défendant Marshall, it appears that 
it was the intention of the parties that the property in the wheat 
should remain in the défendant, and that the possession thereof was 
given to the warehouseman as the bailee and agent of the plaintiff, 
and subject to its control, for the purposes for which the receipts were 
issued to it; but that the grain, while in the possession of the ware- 
houseman, as aforesaid, was held by him at the risk of the owner, 
in case of flood, who must, therefore, bear the loss occasioned thereby, 
and accordingly directed the jury to find a verdict for the plaintiff 
for the amount claimed by it. And the court also said to the jury 
that the parties, both in the pleadings, évidence, and argument, hav- 
ing made the question whether the plaintiff was guilty of négligence 
or not, and it being désirable that any question of fact in the case 
that might be material to its correct détermination, upon either con- 
struction of the contract or transaction contended for, should be set- 
tled by the jury, so as to avoid the delay and expense of a new trial 
in case the construction now adopted should not be approved by the 
appellate court, it would and did submit to them the question 
whether the plaintiff, assuming it to hâve been a pledgee of the prop- 
erty, and bound to use ordinary care and diligence to prevent it from 
being injnred by the flood, was, upon the évidence, guilty of négli- 
gence in the premises. The jury found a verdict for the plaintiff, as 
directed, and answered the question submitted in the négative; and 
the défendants now move for a new trial for error of law occurring at 
the trial and duly excepted to, and because the verdict is against the 
law and évidence. 

The error excepted to is so much of the charge as "was given in 
relation to the légal effect of the contract and the possession of the 
wheat." 

On the argument of the motion no question was made by counsel 
for the défendants as to the sufficiency of the évidence to support the 
verdict and the finding; but the latter was treated as something im- 
material. It was insisted, however, that the court not only erred in 
constrning the contract, but also in assuming that the testimony of 
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the defendani Marshall, as to the conduct of the parties under it, was 
true, instead of leaving it to the jury. No such objection to the 
charge was made at the time, and therefore is not now entitled to be 
heard. If it had been made before the jury retired, the court, if it 
was thought material, could hâve easily obviated it by saying to the 
jury : "If you believe^the testimony of the défendant Marshall as to the 
conduct of the parties to this transaction in relation to the deposit, 
care, and oustody of this wheat while upon the Pacific docks your 
verdict must be for the plaintiff." The resuit must hâve been the 
same. It was assumed in the argument, by counsel for both parties, 
that his statements in this respect were correct, and certainly the 
défendants ought not to complain if the court did likewise, Nor do 
I think the court, in oonstruing this written contract for the jury, — 
ascertaining what the parties intended by it, — erred, as against the 
défendants, in reading it by the light of the unquestioned conduct 
of the parties under it, as they then mutually understood it, as shown 
by the uncontradicted testimony of one of them. 

If there is any error in the charge, it must be in the conclusion to 
which the court came conceming the légal effect of the contract and 
the acts of the parties thereunder, to which the défendants duly 
excepted. Whether a transaction amounts technically to a mortgage 
or a pledge is sometimes a nice question ; but the ultimate object of 
the inquiry is not so much to name the transaction as to ascertain 
what was the intention and understanding of the parties to it; and 
therefore such intent, when ascertained, ought to control. In the 
case of a pure pledge the créditer takes the possession, actual or con- 
structive, of the goods, while in that of > a mortgage there is a trans- 
fer of the title to him, but not the possession. 2 Kent, 677, note 1; 
Story, Bail, §§ 286-7, 297. In ail cases, then, wbere persoual prop- 
erty is given as a security for a debt or engagement, accompanied by 
a change of possession, either actual or constructive, the transaction 
better comports with the character of a pledge than a mortgage ; and 
where the transaction imports nothing more than giving a security 
without a sale or change of title of the property, the law favors the 
conclusion that it was intended as a pledge and not a mortgage. 
Schouler, Bail, 1G3. But the rights and obligations of the parties 
to a pledge may be modified indefinitely by spécial contract between 
them, as that the pledge shall be kept, until the default of the 
pledgor, at some particular place, or by some particular person. Id. 
205; St. Losky v. Davidson, 6 Cal. 647. 
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My impression stîU is that the transaction between the plaîntiff 
and the défendants is in its essential features a pledge. There was 
no sale of the property or transfer of the title to the plaintiff, but a 
deposit thereof with the warehouseman of the Pacific docks as a 
security for money loaned to the défendants. The term "mortgage" 
is not used in the contract, neither does it contain any language 
which indicates in the least a sale or transfer of title. The stipu- 
lation for a lien, though unneeessary in case of a pledge, is in har- 
mony with the idea of one, of which it is an essential feature ; but 
inconsistent with the idea of a mortgage, which goes further and 
passes the légal title. The power of sale is also consistent with the 
purpose to constitute a pledge, of which it is a légal incident, al though 
not an unusual provision in a mortgage, 

The issue and delivery of the receipt was only a mode of furnish- 
ing the plaintiff with the évidence of the deposit of the pledge at the 
place agreed upon, and the right to the possession of the same and to 
dispose of it according to the terms of the bailment. But from the 
nature of thinga it was a pledge qualified by the situation and sub- 
ject of the contract and the condact of the parties under it, so that 
the custody of the property, instead of being actually or absolutely in 
the plaintiff, remained in the warehouseman, subject to its control 
for the purposes of the contract, and while there at the risk of the 
"owners" — the défendants— in case of flood. 

The contract of the warehouseman with the plaintiff, as appears by 
his receipt, provided that the wheat while there should be at the risk 
of the "owners" as to "flood," and this receipt was issued with this 
stipulation, and delivered to the plaintiff at the instance and by the 
direction of the défendants. 

The défendants then claimed and still claim that they were the 
owners of this wheat, and there is no doubt in my mind but that 
they were. This being so, and nothing appearing to the contrary, 
they must hâve been understood, upon delivering the receipts to the 
plaintiff, as taking the risk of floods while the wheat was owned by 
them and stored in that warehouse, even if there was no other fact 
in the case tending to prove that such was the understanding. 

But admitting that the court erred in its charge to the jury in this 
respect, and that it should hâve charged the jury, as contended by 
the défendants, that the plaintiff was an unqualified pledgee of the 
wheat, and as such bound to use ordinary oare and diligence to pre- 
vent it from being injured by the flood, still the motion for a new 
trial ought not to prevail, because it appears from the spécial fiud- 
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ing of the jury that even upon that theory of its liability the plaintiff 
was not guilty of négligence in the premises. To avoid this con- 
clusion, counsel for the défendants assume that this finding is an 
immaterial matter, and therefore one that can hâve no weight in 
the considération of this motion. Upon what ground this assamp- 
tion rests does not appear. No authorities are cited or reasons 
given in support of it. 

There is no doubt but that the court had authority to submit this 
question to the jury for its détermination. Section 212 of the Or. 
Civil Code provides that the court "in ail cases may instruct them, [the 
jury,] if they render a gênerai verdict, to liud upon particular ques- 
tions of fact." And this spécial finding shail coutrol any gênerai one 
with which it is inconsistent. Id. § 213. 

The submission of particular questions of fact to the jury is a 
matter whoUy within the discrétion of the court. Am. Co. v. Bradford, 
27 Cal. 365; Taylor v. Ketchum, 5 Rob. 514; S. C. 35 How. 296. 

This finding is, therefore, legaily a part of the case, and must hâve 
such effect as it is entitled to in any subséquent proceeding therein. 
The question was one upon which the parties gave évidence and sub- 
mitted argument to the jury. Upon the defendant's theory of the 
transaction^ — that it was simply a pledge, and therefore the plaintiff 
was bound to use ordinary care and diligence to save the grain from 
injury — the question was a material one, because they could not 
maintain their counter-claim for the injury to the wheat, even if the 
plaintiff was held to be the pledgee thereof, unless they also proved 
that such injury was the resuit of its négligence. 

Suppose the question had not been âubmitted, and that the court 
should now be satisfled that the charge to the jury was erroueous, 
and that they should hâve been instructed tliat it was the duty of the 
plaintiff to care for the wheat; and suppose the court should also be 
of the opinion that according to the weight of the évidence giveu on 
the trial the plaintiff was not guilty of négligence, — the motion for a 
new trial would be denied. For the counter-elaim of the défendants 
cannot be maintained upon any view of the law as to whose duty it 
was to take care of the wheat, unleaa the plaintiff was guilty of nég- 
ligence. A new trial is never granted for an error occurring in the 
progress of the case when it is apparent to the court that upon a 
retrial the verdict must be the same, Thomp. Charg. Jury, 162. 

But this is, if anything, a stronger case agaidst the motion. For 
the jury, upon the question being submitted to them upon the whole 
ovidence in the case, hâve found that there was no négligence. Nor 
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is there any complaint that this question of négligence was not fairly 
and fuUy submitted to the jury, or that the parties were not fuUy 
heard upon it or in any manner surprised by it. As bas been said, 
the question was directly made by the parties in their pleadings, évi- 
dence, and arguments, and in my judgment it was really the only 
question in the case for the jury. 

The motion must be denied and the plaintiff hâve judgment upon 
the verdict. 



Thatoh V. Métropole Ins. Go. 
{Oircuit Court, D. Ojlorado. January 4, 1882.) 

Insurance Poltct— Pabties— Right dp Action. 

Where a person took out a policy of Insurance against flre containing the 
provision that the loss, if any, should be paid to a third party, créditer of the 
insured, "as his interest may appear," such third party has no right of action 
upon the maturity of the policy, it not being a stipulation for the payaient of 
ail the loss. 

Hartford Ins. Oo. v. Davenport, 37 Mich. 613, followed. 

On Demurrer to Complaint, 

Hugh Butler, for plaintifï. 

Charles é Diïlon, for défendant. 

HaijLbtt, D. J. This is an action upon a policy of insurance, 
Plaintiff allèges that Emma V. B. Oray, on the twenty-first day of 
August, A. D. 1880, obtained of the défendant insurance on certain 
promises in the town of Idaho Springs. The amount of the insur- 
ance is not stated, I believe, but it is alleged that the policy provided 
for the payment to plaintiff in case of loss or damage by fire of some 
sum, as his interest might appear. It is alleged that plaintiff was a 
oreditor of Emma Oray, and that the indebtedness was secured by a 
trust deed on thèse promises; that the promises were dëstroyed by 
fire, and plaintiff's loss thereby exceeds the sum of $2,000. There 
is no definite information in the complaint as to the amount of the 
insurance, or the amount of the indebtedness due plaintiff from the 
party insured. It does appear that the policy was taken out by 
Emma Oray and paid for by her. She paid the premium. Plaintiff 
demands judgment for $2,000. 

If it appeared in the complaint that insurance was taken out by 
this woman, and that the stipulation of the policy is that the loss, if 
any should occur, should be paid to the plaintiff, ail of it — the entire 
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sum — a question would be presented as to the right of thé plaintiff 
to reoover on such an instrument which is net very well settled in the 
authoritiea. Perhaps the weight of authority is that in such case the 
plaintiff would be entitled to maintain the action; that is to say, if 
two persons contract for the benefit of a third, the third party, 
although a stranger to the considération, may maintain a suit upon 
that contract. But that is not the case as presented hère. It is 
entirely consistent with the allégations of this complaint that the 
sum due the plaintiff was much less than the amount for which the 
policy of insuranoe was issued. And at ail events, whatever the fact 
may be as to that, the policy of insuranoe provided for payment to 
the plaintiff as his interest might appear. At the time of insuranoe 
he was a creditor of the party taking out the policy, and his indebt- 
edness might be entirely extinguished or greatly reduced before the 
policy should mature. That was, perhaps, the reason for putting in 
the policy this clause in this phraseology, "payment should be made 
to him as his interest might appear," — that is, more or less, the sum 
due him, whatever it might be ; and upon that no right of action can 
arise to the plaintiff, because it is not a stipulation to pay the plain- 
tiff the loss, ail of it, whatever it may be, upon maturity of the pol- 
icy; and that must be the agreement to enable the plaintiff, under a 
stipulation of this kind, to recover in the action. That is very well 
expressed in an opinion in 37 Mich. 613, in the case of Hartford 
Ins. Co. T. Davenport. The court say: "We are also of the opinion 
that the plaintiffs below showed no right to sue upon the contract." 
And in this instance the language of the policy was substantially the 
same as in the case under considération. The action was by a mort- 
gagee seeking to recover. 

"The parties to this policy were Headley and the company. * ♦ * The 
policy was to insure his interest, and not that of the mortgagees, and any 
money paid to thern would enure to his benefit. ïhey hold no assignment of 
the policy and sue as original parties. 

"No one can dispute tiie right of parties to a contract to raake money pay- 
able to a third person if they see fit.'' 

That is the proposition as I orîginaliy stated it, that if one party 
eontracts with another to pay money to a third person, that may be a 
contract which the third person may sue on. 

" It is not important in this case to consider whether, if the policy "before us 
gave the mortgagees an exclusive right to the whole Insurance money, tliey 
might not sue for it. In the présent case the policy doea not purport to do any 
such thing." 
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That is the oase at bar. It covers property-not includéd in/the 

mortgage, and only provides for payment to them of the insuiance 
money due upon the property with which they were concerned. Upoa 
the trial it appeared that other property was burned, and the court 
éxcluded them from recovering beyond their own share, and Headley 
lost his share of the money entirely. 

" Now there can be no splitting up of the causes of action on a simple poi- 
icy. ïhe party insured retained, by the terms of the pohcy itself, interests 
beyond the control of the mortgagees. Their interests were- several aiid nofc 
joint. Under such circumstances it cannot be held that the mortgagees liave 
any control of the policy which would authorize tliem to sue upon it. No 
doubt the company would be protected in paying them their share as équi- 
table appointées, but they cannot be treated as trustées for Headley's benefît. 
He and not they must be held the légal owner of the policy, which stands in 
his name and was made for his beneût." 

That is the rule hère. This Mrs. Oray îs owiïer of this policy, and 
entitled to sue upon it. Mr. Thatch bas no right of action whatever, 
The démarrer is sustained. 



Walkbr V. Plint and others.* 

{Circuit Court, E. D. Missouri. Maych 29, 1882.y 

L PuBADisa — Gbnekai, Dbnial. 

A gênerai déniai is not équivalent to a gênerai issue at common law. It only 
puts the plaiutitï to proof of his substantial allégations. If the défendant has 
an aiBrmative defence in the nature of an avoidance he should plead it. 

2. Samb— Statute of Limitation; s. 

The statute of limitations cannot be set up as a defence under a gênerai dé- 
niai. 

3. Real. Propebtt— Estoppel. 

Where A. erected one wall of an expensive building Upon land to which he 
believed he had good title, but wliich was really owned by B., and B., with 
f ull knowledge of the fact that said wall was being erected, failed to daim 
any interest in the land or make any objection to the érection of said wall- 
thereon, hdd that he was theruafter estopped to claim title to the ground upon 
which the wall stood. 

Ejectment. Demurrer to answer, 

This is a suit to recover a strip of land 2J feet in width by 137 
feet in depth, alleged by plaintiff to be a part of a lot set apart to 
him in certain proceedings in partition to which the Life Association 

•Reported by B. F. Rex, Bsq., of the St. Louis bar. 
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of America was a party. The plaintiff alleged in his pétition that 
after the decree was made in said proceedings, allotting said land to 
him, said association erected a building partly npon adjoining prop- 
erty and partly upon tho land in controversy, and leaaed it to Coan 
&Plint, (défendants ;) and that said association was thereafter dissolved 
and its property transferred to Eelfe, (the other défendant,) state su- 
perintendent of Insurance, to whom said lessees thereupon attorned. 
The défendants made a motion to dismiss as to Eelfe, but it was over- 
ruled. See 7 Fed. Eep. 435. They then filed an answer in which 
they— 

(1) Denied each and every allégation of the pétition, and alleged^ 

(2) That neither the défendant nor any oiie under whom he claimed had 
been seized or in possession of the premises in controversy within 10 years 
before the commencement of the action. 

(3) That the défendants and their grantors bave been in open, notorious, 
and continuous possession of the premises, under claim and color of title 
thereto adversely to the plaintiff and to ail the world, for a period of more 
than 10 years next prier to the inception of this suit. 

(4) That the premises had been occupied by one Walker — under whom 
plaintiff claims title — for a term of 21 years and 6 months, — from January 1, 
1847, — under a lease from the party under whom défendants claimed, and 
that said Walker had surrendered said premises at the expiration of his term. 

(5) That said association erected the building alleged to hâve been erected 
by it in good faith, and without any notice or knowledge of any claim on the 
part of the plaintiff or his ancestor, and with the knowledge of plaintiff and 
those under whom he claims that the south wall of said building stands upon 
the strip of land in controversy, and that its removal would cause great and 
irréparable damages. 

(6) That the défendants should not be estopped by reason of the decree 
obtained in the partition proceedings referred to, because at the time of the 
said partition proceedings said association was not the owner of the land in 
controversy, and was not made a party by reason of any claim thereto. 

The plaintiff demurred to the answer on the ground that the matters 
alleged in the spécial defences may be given in évidence under the 
gênerai déniai. 

Sansum & Jones, for plaintiff. 

Lee é Chandler and Carr de Reynolds, for défendants. 

Tbeat, D. J. The main question is as to estoppel in pais alleged 
in the answer, while the pétition avers on the other hand, substan- 
tially, an estoppel by record. The pétition sets out with great fuUness 
the sources of plaintiff's title, and by anticipation négatives any ques- 
tion of estoppel or limitation which défendants may aver. The main 
ground of plaintiff's averments as to estoppel of record relates to the 
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faot that the Life Association of America, the landlord défendant, 

was a party to the partition suit, while the answer of the défendants 
directs attention to the alleged fact that said partition suit was for 
many parcels of property, in one only of which that association was 
interested, and that was a parcel of ground in Carondelet, miles 
away from the locm in quo in this case. The answer then avers 
further that said association, with full knowledge of the plaintiff, 
proceeded, after having acquired possession of the abutting property 
of plaintiff, to erect thereon an expensive building, without objection, 
and that now plaintiff's demand would be, if upheld, disastrous, far 
beyond the value of the 2J feet of land in question. The property 
subsequently acquired by the association was not property involved 
in the partition suit, but was an abutting tract. 

Is a party to a partition proceeding, who subsequently acquires 
adjoining property not involved in the partition suit,estopped from dis- 
puting the calls in such a proceeding for lands included therein, when 
he thereafter becomes the grantee of adjoining property ? Thus the 
défendant landlord had no interest in plaintiff's lot now claimed, but 
became a party to the suit in partition to protect its interests in a 
tract miles away. After partition had, it purchased a tract far away, 
which adjoins what had been set apart to plaintiff. Having become 
the owner of said adjoining tract, he was not estopped by the record 
in partition, and if it be true that, after such purchase, it proceeded 
with full knowledge and without objection of plaintiff to erect an 
expensive édifice, which possibly trespasses to the extent named on 
plaintiff's property, is there not an estoppel in pais? 

The first defence is a gênerai déniai. It is contended that under 
such déniai the défendants can relyon the statutesof limitation, and 
therefore that the two defences pertaining to limitations are im- 
proper. The uniform ruling of this court bas been that a gênerai 
déniai under the Code is not équivalent to a gênerai issue at eommon 
law, whereby certain affirmative or quasi affirmative matters can be 
hèard. A gênerai déniai puts the plaintiff to the proof of his sub- 
stantive allégations, upon which his right of recovery dépends. If 
the défendant has an affirmative defence in the nature of an avoid- 
ance, he must plead it. In this case, in conformity with such rul- 
ings, the defence is in the first spécial plea one state of facts, and in 
the second plea another state of facts, either of which, if true, would 
defeat the plaintiff's alleged cause of action. Each is well pleaded, 
and no demurrer thereto can prevail. 
T.ll,no.l — 3 
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The other defeneè is more difficult; but whât bas been stated 
above explains the views of the court as to estoppels of record and 
estoppels in pais. If the averments with respect thereto are well 
founded, they constitute a valid defence. 

In a former opinion of this court there was a dictum based on the 
then state of pleadings ; but nowa différent showing is made, raising 
other and substantial issues : First, as to the alleged estoppel by rec- 
ord; and, second, as to estoppel in pais. 

. Hence,the demurrer to the spécial defences in the answer are over- 
ruled 



United States ». Angell. 
{Circuit Court, D. New Hampshire. Marcli, 1881.) 

1. Crimiiîa'l Law Practice — Examination of Witness — Leadino Questions. 

A leading question is one wlaich suggests or leads to the answer, and which 
embodies a material fact, and can be directly answered by yes or no. Buch a 
question cannot be put on main examination even to contradict another wit- 
ness. 

2. EviDBNCE— Dhclauations of Défendant — Res Gest.^. 

Déclarations accompanying and explaining the res gestœ may be proved, but 
such déclarations are not admissible as part of the rei gestœ unless they in some 
way elucidate or tend to charaoterize the act which they accompany, or may 
derjve a degree of crédit f rom the fact itself . If the déclaration ofCered in évi- 
dence dépends entirely for Its effect on the crédit of the person making it, it is 
inadmissible. 

3. TeSTIMONY AT rORMEE TrIAL— WlTNESS OUT OP JDRISDICTIOII. 

Where a witness who testified at the preliminary examination of the défend- 
ant upon the same charge is living, but has gone out of and beyond the juris- 
diction of the court, évidence of what he said on the former trial is inadmissible 
in a criminal prosecution. 

4. Same— CONSTITUTIONAL GUARANTT. 

The constitutional guaranty that the accused shall enjoy the right to be con- 
fronted with the witnesses against hini, (Am. Const. U. S. art. 6,) is without 
exception, and if the accused has this right it must be mutual, and exist on the 
part of the government. 

5. Evidence — Rbcbipt foii License Tax. 

A receipt for a license tax is not rétroactive, and cannot be admitted in évi- 
dence on a charge for selling spirituous liquors by retail during a period of 
time prior to its date. 

6. Oarrtins on Bosiniîss without a License. 

Under the revenue law (14 St. at Large, 112) a party is liable for carrying on 
a trade, business, or profession without payment of a spécial tax imposed by 
law, not only for the amount of the tax, but also to imprisonment for a term 
not exceeding two years, or a fine not exceeding $500, or both, and the pay- 
ment of the tax wiU not relieve from punishment by fine and imprisonment. 
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7. RETAIIiEB OF LlQtrOR — AOBNCr-^UNDISCLOBED PRINCIPAL. 

Where défendant purchased rum in his own name, and had the same billed 
to him in his own name, and dealt it ouï froiii time to time as callèd for, he is 
a retail dealer in liquor, notwithstanding the money for the purchase of said 
liquor was advanced to him by others, and he procured and dealt oiit the liquor. 
without profit to himself. 

8. Bbllino afthr Licbkse Expires. 

If a party having a litenge to retail liquors sells or ofEers to sell after his 
license expires, it is a violation of the law for which he is liable. When the 
period stated in a license isaued to exercise a business for a spécifie time ex- 
pires, the license expires, no matter what stock he may still hâve on haud. 

9. Instructions— Rbtail Dealer, who is — Instruction op Court. 

Where thé court, in instructing the jury as to what constituted a retail dealer, 
used the language of the statute, held, that the instruction was proper. 

10. Triai, by Jury — Riqhts of Aoousbd— Arrest of Judoment. 

Where the jury were informed of the nature of the accusation against the 
défendant, and the indictment was read to the jury, and was in court during 
the trial and easily accessible to the jury, the mère fact that, through inad- 
vertence, the indictment was not sent with other papers to the room of the 
jury while they were deliherating, is not of itself, where no injury is shown to 
hâve resultcd to the défendant, a ground for arrest of judgment. 

On motion to set aside the verdict, and ou motion iu arrest of 
judgment. 

This was an indictment found by the grand jury of this district, at 
the term of this court held at Exeter.'October 8, 1868, eharging the 
respondent with exercising and carrying on the trade and business of 
a retail dealer in liquors on the first day of May, 1867, and from that 
day to the first day of January, 1868, without paying the spécial tax 
in such cases by law required. To this indictment the respondent 
pleaded not guilty, and the government joined the issue, 

(1) In order to sustain the indictment Amos D. Carnes was offered 
as a witnesa on the part of the government, who testified that some 
time in June, 3 867, he was at the place of business of the respond- 
ent, in Sunapee, and while he was there Stephen H. Heselton and 
Melvin S. George came there, — the said Heselton bringing with him a 
scraper which he had borrowed of respondent, and for the use of 
which the respondent charged him 25 cents, which Heselton paid ; 
that af terwards said Heselton called for something to drink ; that the 
respondent went into a back room and drew some liquor which smelt 
like rum, and which Heselton and George drank; and that Heselton 
then paid respondent some money, but the witness could not tell what 
it was, except that it was scrip, and that respondent did not give back 
any change. To contradict the testimony of Carnes, the respondent 
offered said Heselton as a witness, to whom the counsel for the re- 
spondent put the foUowing question: "Did you drink any liquor at 
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Mr. Angell's that day ?" referring to the time Carnes testified he saw 
Heselton and George drink at the respondent's. To the question the 
counsel for the government objected, on the ground that the same was 
leading. The court sustained the objection; to which ruling the re- 
spondent excepted. 

(2) In order to explain the fact that a barrel partially filled with 
Medford or new rum was found on the premises of the respondent 
on the twenty-third day of July, 1867, when a search was made of 
the premises of the respondent, and to show that said rum had been 
procured by the respondent as the agent of certain other persons 
who had clubbed together to purchase said rum for haying,Nand not 
to sell for himself, the respondent offered Daniel S. Currier as a wit- 
ness, and proposed to prove by him, among other facts, "that said 
Currier applied to the respondent as his agent to procure some rum 
to do his haying with, and at that time the respondent told him that 
a chib was being formed to send for a barrel of rum, and that he (the 
witness) might join them." To this testimony the counsel of the 
government objected, on the ground that it was incompétent beoause 
it was proposed to prove the déclarations of the respondent at the 
time of the negofciation. The court sustained the objection and ruled 
out the testimony; to which ruling the respondent excepted. 

(3) It was duly shown to the court that one Philip Belloir, an im- 
portant witness for the respondent in this case, and who testified 
before the United States commissioner on the examination of the 
respondent for the offence eharged in the indictment in this case, and 
was cross-examined by the counsel for the government, had, since the 
last term of the court, departed from and is still beyond the juris- 
diction of the United States, and in parts unknown ; for which reason, 
and because he was unable to procure the personal atteudance and 
testimony of said Belloir on the trial, the respondent offered to read 
the notes of the testimony of said Belloir, taken by said commissioner 
on said examination ; the counsel for the government admitting that 
said commissioner would, if he were présent, testify that he intended 
to take, and believed he had taken, the whole and substance of the 
testimony of said Belloir given on said examination, and agreeing 
that said notes of said testimony might be read to the jury if the said 
testimony was compétent on this trial, if proved in any légal manner. 
But he objected to the reading of said notes on the ground that, not- 
withstanding the said Belloir had departed from and was still beyond 
tho jurisdiction of the United States, and in parts unknown, and his 
testimony had been given on the examination of the respondent before 
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the United States commissioner on the same charge set forth in said 
indictment, and the counsel for the government had then and there 
cross-examined said witness, and the whole substance of said testi- 
mony could be proved, yet said testimony, however proved, was in- 
compétent and inadmissible on this trial. The court suatained the 
objection, and said testimony was ruled out; to which ruling the 
respondent excepted. 

(4) Franklin P. Morgan, a witness called by the government, among 
other things, testified that the respondent said to one Benjamin 
Muzzy, a witness called by the respondent, " that he [the respondent] 
had to look out for Newport folks. " In order to contradict said Mor- 
gan the respondent recalled said Muzzy, and put to him the follow- 
ing question: "Did Mr. Angell at that time [referring to the time 
testified to by said Morgan] say to you that he had to look out for 
Newport folks ?" incorporating into the inquiry the language used by 
said Morgan. To this question the counsel for the government ob- 
jected, on the ground that it was leading in its form. The court sus- 
tained the objection and overruled the question ; to which ruling the 
respondent excepted. 

(5) In order to prove his side of the issue, and as a fuU answer to 
the charge set forth in the indictment, the respondent offered in évi- 
dence a receipt signed by Chester Pike, coUebtor of the third district 
of the state of New Hampshire, in which the respondent then resided, 
which receipt was given on or about the day on which it purported 
to bû dated, viz., September 1, 1S67, for a spécial tax assessed by 
the United States assessor for said district in the latter part of the 
month of August, 1867, of which receipt the following is a copy : 

United States Internal Eevenue. 
$37.50. No. 2,775. 

Receipt for Spécial Tax. 

Keceived of Weleome A. Angell thirty-seven and 50-100 dollars, for the 
spécial tax upon the business or occupation of a retail dealer in liquor, (retail 
dealer in liquor, $25; penalty, $12.50,) to be carried on at his store, 
Street, in the town of Sunapee, county of Sullivan, and state of New Hamp- 
shire, for the year ending May 1, 1868. 

Dated at Oornish, Jtf. H., September 1, 1867, 

[Signed] Chestek Pike, 

[l. s.] Collector of the Third District, State of New Hampshire. 

To the admission of this receipt the counsel for the government 
objected, on the ground that the same was incompétent, and was no 
answer to the charge set forth in the indictment. The court sus- 
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tained the objection, and ruled that eaid receipt was not compétent 
for the piirpose offered; to which ruling the respondent excepted. 

(6) The respondent offered évidence tending to show that certain 
peraons employed the respondent as their agent to purchase a quantity 
of new or Medford rum in Boston, the said persons paying to the 
respondent for the cost of said rum in advance, and the respondent 
receiving no profit from the transaction; and that, in accordance 
with that arrangement, the respondent procured a quantity of rum 
for said persons, and delivered the same to them from time to time 
in the proportions in which they were to hâve the barrel, according 
to the proportions of the purchase money paid by each of them. In 
view of this évidence the respondent requested the court to instruct 
the jury that if they believed that the respondent was employed by 
said persons to purchase said rum for them, the said persons advanc- 
ing the cost of the same to the respondent, and the respondent pur- 
chasing the same with the money so advanced, as their agent, and 
without profit to himself, the transaction did not constitute him a 
retail dealer in liquor in contemplation of law, although he purchased 
the same in his own name, and received the bill of the same in his 
own name, The court declined to give said instruction, but did 
instruct the jury that if the respondent purchased the rum in his 
own name and had the same billed to him in his own name, and 
dealt it out from time to time as called for, he was a retail dealer in 
liquor, notwithstanding the money for the purchase of said rum was 
advanced to him by said persons, and he procured and dealt out the 
same without profit to himself. For this refusai of the court to give 
the instruction moved, the respondent excepted, 

(7) The respondent also requested the court to instruct the jury 
that if the respondent had spirituous liquors on hand of his own at the 
time his agency to sell liquors for the town of Sunapee ceased, and 
his license from the United States as a retail dealer in liquor had 
expired, namely, on the first day of May, 1867, and sold only those 
liquors, the fact did not constitute him a retail dealer in liquor in 
oonteinplation of law. The court declined to give said instruction, 
but did instruct the jury that if the respondent, after his said license 
expired, sold or offered for sale said liquor, he was a retail dealer in 
liquor in contemplation of law ; to which refusai and instruction the 
respondent excepted. 

(8) The respondent also requested the court to instruct the jury 
that, in order to constitute the respondent a retail dealer in liquors, 
they must find that he was engaged in the sale of liquors as a trade 
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or business. The court declined so to instruct thé jury, but 4îd 
instruot them that, if the respondent Bold or offered for sale foreign 
or domestic spirits, wines, aie, béer, or malt liquor, and bis "annual 
sales, including ail sales of other merchandise, did not exceed the 
siim of $25,000, be was a retail dealer in liquor in contemplation of 
law; to which refusai and instruction the respondent eicepted. 

(9) The respondent also requested the court to instruct the jury that 
if the respondent sold liquor two or three tilnes only, and did not sell 
it as a trade or business, that fact did not constitute bim a retail 
dealer in liquor in contemplation of law. Tbe court declined so 
to instruct the jury, but did instruct them that if the respondent sold 
or offered for sale foreign or domestic spirits, wines, aie, béer, or malt 
liquor, and bis annual sales, including ail sales of other merchandise, 
did not exceed the sum of $25,000, he was a retail dealer in liquor 
in contemplation of the law; to which refusai and instruction the 
respondent excepted. 

(10) The jury retired to consider their verdict without taking with 
them the said indietment, and considered and found their verdict, 
and rendered the same in open court against the respondent, with- 
out having said indietment before them in their délibérations in their 
room; to which couduct of the jury the respondent objected. But 
the objection was overruled by the court; to which ruling the re- 
spondent excepted. 

The jury returned a verdict for the United States of America and 
against the respondent. Whereupon, on account of said rulings, 
refusais, and instructions, the respondent prays that said exceptions 
may be allowed, and thereupon moves the court. 

Edmund Burke, for respondent. 

Clark, D. J. 1. Leading questions may not be put upon main exam- 
ination. 1 Greenl. 481 ; 1 Stark. 149. The rule is well settled, though 
there are some exceptions to it. The exceptions are not material to 
the first objection, because it is not contended that the question ob- 
jected to in this instance is within the exceptions; but it is main- 
tained that the question put to the witness was not a leading ques- 
tion. The question was this: "Did you drink any liquor at Mr. 
Angell's that day?" Now, is this a leading question ? Very clearly 
it is. A leading question is one which suggests or leads to the an- 
swer, "which," as Greenleaf expresses it, "embodying a material fact, 
admits of an answer by a simple négative or affirmative," (1 Greenl. 
481 ;) or, as Starkie says, "to which the answer, 'yes' or 'no/ wouid bô 
conclusive." 1 Stark. 150. 
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Now this question leads directly to the answer, and it embodies a 
material fact and can be directly answered, and conclusively so, by 
"yes"or "no," — a simple affirmation or négative; as, "Did you drink 
liquor at xlngell's that day?" Answer. "No." In exception i, a 
différent point is made, but it may be considered in this connection. 

The objection of the district attorney was that the question was lead- 
ing in form. The court sustained the objection. But it is said that 
the question was admissible, because it was put to the witness to eon- 
tradict a statement of Morgan, the government's witness. Morgan 
testified that Angell said "he had to look out for Newport folks," and 
that he said it to Muzzy. To contradict him, Muzzy was called by 
the respondent, and asked, "Did Mr. Angell, at that time, say to you 
that he had^to look out for Newport folks?" 

Among other exceptions to the rule, that leading questions may not 
be put on main examination, it is said, both by Greenleaf and Starkie, 
that, where a witness is called to contradict the testimony of a former 
witness, who has stated that such and such expressions were used, 
or certain things said, it is the usual practice to ask whether those 
particular expressions were used, or those things said, without 
putting the question in the gênerai form of inquiring what was said. 
1 Stark. 152; 1 Greenl. 482. 

This is the nearest approach stated in the books to the case under 
considération. But it is not the précise case. Had Muzzy been 
asked whether Angell said to him that he was obliged to look out for 
the Newport folks, it would hâve been admissible, for it would hâve 
been put in the alternative — that is, did he say so, or did he not say 
so — and would not hâve so clearly and directly led the witness to the 
answer desired. But no authority has been found, and it is believed 
no correct practice sanctions such a question, in so directly leading 
form, as that asked of the witness. It was properly ruled out. 

We will now turn to the second exception. The précise point is 
not so clearly stated in this exception, perhaps, as it might bave been, 
but it is sufficiently so to arrive at a proper détermination of the 
question raised. It was compétent for the witness to hâve testified, 
if the fact were so, that he employed Angell to get him, or him and 
others, some rum ; and it was not to that part of the testimony that 
the objection applied, but to the déclarations made by Angell to the 
witness, " that a club was being formed to send for a barrel of rum, 
and that he might join them." But it is contended that thèse déclara- 
tions were a part of the res gesta and were so admissible. But were 
they? 
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Déclarations aocompanying and explaining the res gesta may uil- 
doubtedly be proved. 1 Greenl. 119-120, and other elementary 
writers; Sessions y. Little, 9 N. H. 271. But such déclarations are 
not admissible as part of the res gesta unless they in some way 
elucidate or tend to characterize the aot which they accompany, or 
may dérive a degree of crédit from the fact itself. Woods v. Banks, 
14 N. H. 101. 

Now, for what were thèse déclarations offered? Not to explain or 
elucidate the transaction between the witness and respondent, but to 
show that certain persons had clubbed together to employ the respond- 
ent to get them some rum, and for that purpose they were not compé- 
tent. They were the déclarations of the respondent himself , deriving no 
degree of crédit from the transaction itself. Such déclarations weré 
not the best évidence the case afforded. The persons clubbing to 
employ Mr. Angell might themselves, for aught that appears, bave 
been called, or one who did so club with the others. 

There is often great difficulty in determining whether the déclara- 
tions offered are part of the res gestœ; and, say the court, in Lund v. 
Inhabitants of Tyngshorough, "it is for the judicial mind to détermine, 
upon such principles and tests as are established by the law of évi- 
dence, what facts and circumstances, in particular cases, corne within 
the import of the term." 9 Cush. 42, In that case the déclarations 
of a physician, made at the time of the examination of an injury, 
offered to show the nature and extent of the injury, — the examina- 
tion, detached from the déclarations, being unimportant and imtna- 
terial, — are inadmissible in évidence, not being a part of the res gestœ, 
although the physician be dead at the time of the trial. Lund v. 
Inhabitants of Tyngshorough, 9 Cush. 36. 

The principle seems to be this, as stated by Wilde, J,, in Haynesv. 
Butler, 24 Pick. 244: "If the déclaration bas no tendency to illustrate 
the question, except as a mère abstract statement, detached from any 
particular fact in dispute, and depending entirely for its effect on the 
crédit of the person making the déclaration, it is inadmissible." 1 
Stark. 47. Hère the statement offered to be proved was an abstract 
statement, and depending entirely on the crédit of the persons mak- 
ing the statement. 

The third exception is the next in order. The law is well settled, 
in civil cases, that the testimony of a deceased witness, given in a 
former action, may be offered in a subséquent trial of the same mat- 
ter between the same parties. The cases are numerous. It is also 
stated that the évidence is received if the witness, though not dead. 
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îs out of the jurisdiction, or eannot be found after diligent search, or 
is insane, or is sick, or unable to testify, or bas been summoned, but 
appears to hâve been kept away by the adverse party. 1 Greenl. 
193. But on thia point the law is not so well settled, nor the prac- 
tice 80 uniform, as in the case of the death of the witness. See 1 
Greenl. 194, note, and cases there cited. This is in civil cases. But 
the case now before us is a criminal case, or one on an indictment 
for a misdemeanor, and is to be decided upon the rules of évidence 
applicable in criminal cases. It présents this question: Whether 
the witness, being beyond the jurisdiction of the United States, his 
testimony given before the committing magistrate, in a preliminary 
examination, where he was cross-examined, can now be given in évi- 
dence in a trial upon an indictment found in the same case. The 
law is very uniform, in civil cases, that the testimony of a deceased 
witness in a former trial may be given in évidence in a subséquent 
trial of the same matter between the same parties. But it is not ao 
uniform in criminal cases. In many cases and courts it has been 
held not to be admissible. So held in Finn v. Com. 5 Eand. 701 ; so 
in 1 Overton, (Tenu.) 229. In other cases it has been held to be ad- 
missible. 

In the case of U. S. v. Wood, 3 Wash. G. G. 440, it was held 
that what a witness (since dead) swore at a previous trial of the same 
indictment vaight be proved, provided the persons undertaking to re- 
peat the testimony, could do it as it was given, and not repeat the 
substance of it. So held in Swmmons v. State, 5 Ohio St. 325. And 
in the case of U. S. v. Macomb, 5 McLean, 286, where the défend- 
ant was arrested for robbing the mail, and a witness who testiûed 
in the preliminary examination died before the trial on the indict- 
ment, it was held that proof of his testimony on the preliminary 
trial was admissible. This ia when the witness was dead. In cases 
where the witness was living, but had gone without the jurisdiction, 
the décisions hâve been very uniform that the testimony is not ad- 
missible. 

In Finn Y. Com. 5 Eand. 701, it is said that proof of what a wit- 
ness said upon a former trial is inadmissible in a criminal prosecvi- 
tion, especially where he has only removed out of the^ state. The same 
was held in New York, in thè case of People v. Newman, 5 Hill, 295. 
So also in Brogy y. Com. 10 Gratt. (Va.) 722; in Bergen y. People, 17 
111. 426,; in State v. Houser, 28 Mo. 233 ; and thèse are ail the Ameri- 
can criminal cases I bave been able to find on thia point. 
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I hâve found no case where the testimony of a wîtneê's, atfeént but 
living, given at a former trial, has been allowed to be proved at a 
subséquent trial. There are cases where the testimony of the wit- 
ness in the preliminary examination has been allowed to be proved, 
when the witness had died, but none where he had gone from the 
jurisdiction. And I think the law must be held to be that when the 
witness is living he must be produced, or his testimony cannot be 
received in criminal cases, even if he be beyond the jurisdiction of 
the court or of ail the United States. The constitution of the United 
States provides (amendments, art. 6,) that in ail criminal prose- 
cutions the accused shall enjoy the right to be confronted with the 
witnesses against him; and this without exception. Not if they 
can be produced, nor if they be within the jurisdiction, bût abso- 
luiely and on ail occasions. And, if the accused bas this right, it 
must be mutual, and exist on the part of the govemment. The trial 
would not be a fair one otherwise. Nor can it fairly be maintained 
that, if the witness has once been confronted with the accused, before 
the committing magistrate, that the req[uirements or guaranties of 
the constitution are answered. 

It is little better than an évasion of the matter to sày that if the 
witness has been présent at the preliminary examination, when the 
real question is whether the accused shall be held for thô action of 
the grand jury, that, thérefore, when he is indicted, and life, liberty, 
or property are at stake, that right no longer exists. As well might it 
be said that if, in the complaint before the magistrate, the accused 
was informed of the nature and cause of the accusation, the subsé- 
quent indictment need not state the accusation again. The fair 
meaning of the constitution is that wherever and whenever he is put 
on his final trial he shall be confronted with the witnesses against 
him, if they be alive. The- ruling of the court in excluding the tes- 
timony of Belloir, upon a pretty thorough examination and mature 
considération, is afiSrmed. 

As to the fifth exception there was évidence to show that between 
May, 1867, and September, 1867, the respondent exercised the busi- 
ness of a retailer of liquors without a license, and without paying the 
required tax. September 1, 1867, he paid the tax and received a 
license, and no attempt was made or proof offered to show that he 
sold after that time. It was to meet the proof of the sales prier to 
September 1, 1867, before the respondent had paid his tax and re- 
ceived the license, that the receipt was offered, and it is contended 
that the receipt has a rétroactive eflfect, and is a fuU answer to the 
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charge and proof. But it ean hâve uo suoh force. The revenue law 
(14 St. at Large, 112,) provides "that any one vrho shall exercise or 
oarry on any trade, business, or profession, or do any act hereinafter 
nientioned, for the exercising, carrying on, or doing of wbich a spécial 
tax is imposed by law, without payment thereof as in that behalf 
required, shall, for every such ofïence, besides being liable to the pay- 
ment of the tax, be subject to imprisonment for a term not exceeding 
two years, or a fine not exceeding f .500, or both." Now, if the fine 
and imprisonment are in addition to the tax, or, as the law expresses 
it, besides being liable to the payment of the tax, how can it be con- 
tended that the payment of the tax releases from the fine and im- 
prisonment? 

Again, the penalty had been incurred before the payment of the 
tax, and the receipt given could not operate as a pardon. The law 
makes no provision for such an effeot, nor could the coUector of taxes 
confer it. The coUector could not pardon the offence. The président 
alone could do it. If there had been any proof, or any question 
made, about any sale after the first of Beptember, 1867, then the 
payment of the tax and the license would bave been compétent, and 
a full answer to such subséquent sale; but there was none, and it was 
offered to meet the sales before the payment of the tax, and it was 
properly rejected. 

The instructions hère in the sixth exception asked were properly 
refused, and those given were correct. 

When the respondent was employed to procure some rum for vari- 
ons parties, he had two courses to pursue. Either he could hâve 
purchased for the parties employing him, and in their names, or he 
could purchase in his own name, and afterwards transfer it to them. 
He chose the latter course. He purchased for himself (though with 
their money) and transf erred it to them ; and he stood exactly in the 
place of a person selling beforehand and taking pay for what he fur- 
nished afterwards. It can make no différence that he did this 
without a profit. A man often sells without a profit, or at a 
loss; still it is a sale. Nor is it very material to consider what 
remédies the prineipals might hâve had against their agent if 
he had not delivered them the rum. But it is very certain no 
one could hâve claimed the whole barrel of rum, nor could they 
ail coUectively hâve claimed it; the most that can be said is that 
each had a claim for a spécifie part. But the very material question 
is, to whom was the rum sold actually? How did the respondent 
purchase it? In his own name or that of his prineipals? If in his 
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own name, he could not oonvey it to other parties without a resale; 
and whenever he delivered a portion of that rum to any person, for 
money paid either before or afterwards, it was a sale of so muchi 

Where it does not appear that an agent, making a contract, acted 
expressly or ostensibly as a public agent, it will be deemed a private 
contract. Stcift v. Hopkins, 13 Johns. 313; Olney v. Wickes, 18 
Johns. 122. A government agent, known to be such, is personally 
liable on his contracts, unless he discloses that they are made for the 
government. Sheffield v. Watson, 3 Gaines, 69. A contract made by 
an agent for his principal should be in the name of the principal. 
Spencer t, Field, 10 Wend. 87. When he acts in his own name he 
binds himself . Bank of Rochester v. Monteath, 1 Denio, 402 ; Wiley v. 
Shank, 4 Blackf. 420. 

There can be no doubt that if the respondent had purchased this 
rum on crédit he would hâve been liable to the vendor for its amount. 
Why ? Because, not disclosing that he was an agent for others, he 
had made the purchase to himself, and bound himself, so that when 
he transferred it from himself to others it must be regarded as a sale. 
The transaction clearly was that the vendor in Boston sold a barrel 
of rum to the respondent. He knew nobody else. He did not sell 
so many gallons to A. and so many to B. and so many to 0. Nor did 
the respondent purchase so many for A. and so many for B. and so 
many for C, separately, but he made one purchase of a barrel to him- 
self, and then parcelled it ont as parties desired it, having taken pay 
beforehand. 

Upon exception 7 there can be no reasonable doubt. The in- 
structions prayed for would hâve been clearly wrong and without law. 
Congress bas the power under the constitution to lay and collect 
taxes, duties, and imposts. Article 1, § 8. It has also power to 
raise armies, and provide and maintain a navy, and to do various 
things requiring money; and hence an implied power to raise the 
money in any proper manner not répugnant to the constitution. 
This, congress has undertaken to do by a tax or duty upon various 
articles and emplôyments. Among other things, it has imposed a 
spécial tax of $25 upon retail dealers in liquors, and imposed a 
penalty for exercising the business without paying such tax, if 
any one attempts it. There was proof that the respondent under- 
took to retail liquor without paying the tax; and to excuse him- 
self from the penalty the défendant says he was town agent for 
the town of Sunapee, and while so agent, he had a license from 
the United States to carry on the business of a retailer, and when 
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that lioeûse expired, May 1, 1867, he had some liquors on hand, 

and he sold afterwards only such liquors, and was not charge- 
able. The answer to this is that his former license was to exer- 
cise the business for a spécifie Unie, and when that time expired 
his license expired, no matter what he had on hand. Suppose that 
while his license lasted he had purchased stock enough to hâve 
lasted him five years, could he on that account hâve continued to 
sell those liquors for five years ? It would be an évasion of the law 
to hâve allowed it ; and no matter from whom he purchased the Uquor, 
whether from the town or from the state of New Hampshire, neither 
could confer on him any authority to sell. 

The law of congress is paramoant, and the court gave proper in- 
struction upon the point. 

Upon the eighth and ninth exceptions it is suffi cient to say that 
congress has defined (14 St. at Large, 116, 474) what constitutes a 
retail dealer, to-wit: "Every person who shall sell or offer for sale 
foreign or domestio spirits,wines, aie, béer, or other malt liquors, and 
jwhose annual sales, including ail sales of merchandise, do not exceed 
$35,000, shaU be regard^d as a retail dealer in liquor." And the 
court instructed the jury what or who was a retail dealer, in the lan- 
guage of the law. The instructions prayed for were not in accord- 
,ance with the statute, and could not properly be given. 

We corne now to the tenth and last exception. In ail eriminal 
prosecutions the acoused has the right to a trial by jury, and to be 
informed of the nature and cause of his accusation. Article 6 of the 
amendments of the constitution. , , 

That th§ trial may b^ fair the jury must also.be informed of the 
nature of the accusation; and before the trial commences theindict- 
ment is read, and the charge igenerally explained. It was so done in 
this case. There is no complaint that the jury did not understand the 
cause, or it had not been stated to them, nor that the indictment was 
not présent at the trial, nor that the respondent had not sufficient 
opportunity to examine and take exceptions to it. But we are asked 
to arrest the judgment because, inadvertently, the indictment was 
not sent with the other papers to the room of the jury while they 
were deliberating. ïhere is no doubt the practice is thus to send the 
indictment with the jury, and in a case where injury resulted to the 
respondent the court would interfère to shield him from that injury. 
But the court cannot présume such an injury, and there is no pre- 
tence of a,ay hère. If the jury had needed the indictment when in 
,their room they could hâve called for it, but they did notj thay ôià. 
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not need it; they knew of what thé respondent was accuseii; they 
knew they were ti7iiig him on the charge in the indictment, and they 
were not aware of its absence until they came into court. We think 
such an inadvertence is no cause for arresting the judgmeHt. Judg- 
ments are generally arrested for mistakes or defects in the record; 
and in Burnett v. Ballun, 2 Nott & McC. 435, it was held they would 
only be arrested for error apparient in the record. But they are 
sometimes arrested for other reasons; as the previous opinion of a 
juror, misconduct of a juror, or the improper séparation of the jury. 
But hère is no error in the record, no suggestion of the want of an 
impartial jury, or of misconduct, or of unfaimess, but a mère inad- 
vertence, working no damage to the respondent. 
There must be judgment on the verdict. 



Poetï-Thbbe Gallons of Cognac Brandy. 
Paloheb and others v. United States. 
(Otreuit Court, JD. Minnesota. March 24, 1882.) 

1. Govbritment^Indian Codiîtby. 

Section 1 of theact of congressof June 30, 1834, (4 St. at Large, 729,) defining 
the " Indian country " as " ail that part of the United States west of the Mis- 
sissippi, and not -within the states of Missouri and Louisiana, or the teitltory of 
Arkahsas, and also that part of the United States east of the Mississippi river 
and not within any state, to which the Indian title has not been exlinguished, " 
wasrepealed by section 5596, Bev. St., and consequently the description of the 
" Indian country " found in section 1 of the act of 1834 is no longer a pa,rt of 
the law of the laud. The question as to what is the Indian country, since the 
tepeal of said section, not decided. 

2, SAME-^SEIZtTBB OF LiQUOKS. 

A search for and seizure of Jiquors under the provisions of section 2140, Rey. 
St., whioh provides for the enférceinent of à penalty and forfeiture for intr'o- 
ducing spirituous liquors and wines into the Indian country, in a case where 
thei liquors found were not claimed to hâve been seized within the limits of an 
Indian réservation, was Tuild unauthorizéd. 

On Writ of Error frora the District Court. 

This action is brought up for review from the district court of the 
district of Minnesota on writ of error. The proceedings in thé lower 
court were instituted under the provisions of section 21,iô, Eev. St., 
which empowers certain United, States offiçerg to search for and seize 
any spirituous liquors or wines introdiiced or.about to be introduced 
into the "Indian country," and if any such be found to seize the samo, 
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and ail the conveyances used in introducing the same, as well as ail 
the goods, packages, and peltries of such persona so introducing the 
same ; to be proceeded against by libel in the proper court as f or- 
feited, one-half to the informer, and the other half to the United 
States. 

Section 2140, Eev. St., provides for the enforcement of the penalty 
for the violation of the provisions of the preceding section, which pro- 
hibits the introduction of spirituous liquors or wines into the "Indian 
country ;" and it was contended in this case, by the prosecution, that 
the territory known as the "Northwestern Angle," on the northern 
extremity of Minnesota, where the liquor was found, is a part of the 
"Indian country" into which the statuts prohibits the introduction of 
such commodities. 

McCeary, g. J. The point most discussed on the heariug is one 
which was not brought to the attention of the court below, but which 
may nevertheless be raised hère, as it goes to the question whether 
there is any statute of the United States now in force which locates 
and defines the extent or boundaries of the Indian country. The first 
section of the act of congress of June 30, 1834, (4 St. 729,) deiines 
the Indian country as foUows: "Ail that part of the United States 
west of the Mississippi, and not within the states of Missouri and Lou- 
isiana, or the territory of Arkansas, and also that part of the United 
States east of the Mississippi river and not within any state, to which 
the Indian title has not been extinguished." There is no other statutory 
définition or description of the Indian country. Our first inquiry will 
be, isthe first section of the act of June 30, 1834, still in force, or has 
it been repealed by the enactment of the Eevised Statutes of the 
United States ? The section is not found, either in f orm or substance, 
re-enacted in the Eevision. It is entirely omitted therefrom. Other 
portions of that act are embodied in the Eevision, as will be seen by 
référence to sections 2129, 2130, 2131, 2132. 2133, 2134, and 2155. 

The Eevised Statutes, § 5596, provide that — 

"Ail acts of congress passed prier to said first day of December, 1873, any 
portion of which is embraced in said Eevision, are hereby repealed, and the 
section applicable thereto shall be in lieu thereof ; ail parts of such acts not 
contained in said Eevision having been repealed or suspended by subséquent 
acts, or not being gênerai or permanent in theirnature: provided, that the 
incorporation into said Eevision of any gênerai or permanent provision, 
taken (rom an act containing other provisions of a private, local, or temporary 
oharacter, shall not repeal or in any way affect any provision of a private, local, 
«r temporary character contained in any of said acts, but the same shall remain 
in force," etc. 
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It is plain that the first section of the act of 183é is repealed by thia 
législation, unless it cornes within the proviso just quoted, as being 
in its nature private, local, or temporary, The act of 1834, known 
as the trade and intercourse act, considered as a whole, was, in my 
iudgment, a public act, permanent in its character, and of great 
gênerai importance. It was neither local, private, nor temporary, 
within the ordinary signification of those terms, as used in the acts 
of congress. It established an elaborate and comprehensive code, 
regulating trade and intercourae with the Indian tribes, and provided 
for the punishment criminally of ail peraons violating any of its pro- 
visions. Looking at the entire act, no lawyer would think of class- 
ing it among the statutes usually denominated local, private, or tem- 
porary. But it is said that while the gênerai provisions of the act 
are of a publie and gênerai character, the first section is both local 
and temporary. 

It is insisted that the said section is local, becanse those parts of 
the acts dépendent upon it for their applicability are by said section 
limited to a portion of the United States, and not to the whole. This 
point is not well taken. The statute ooneemed ail the people of the 
United States. It binds ail within the jurisdiction of the law-mak- 
ing power, although its opération may be limited to the territory 
desoribed. The proper définition of a private or spécial statnte is one 
which relates to certain individuals or particular classes of men. 
Statutes which relate to matters of public policy, as contradistin- 
guished from those which relate to private interests and particular 
individuals only, are public acts ; and hence it bas been held that 
statutes for the establishment of towns and counties, the érection of 
court-houses, bridges, and ferries, and the like, are public acts. So, 
also, are acts which, though affecting a particular locality, apply to 
ail persons. Upon this gênerai subject see Sedgwick, St. & Const. 
30 to 33, inclusive; Clark v. City of Janesville, 10 Wis. 186; lowa 
Gounty Seat Case, 9 Wis. 279. 

It foUows that whether we consider section 1 of tbe act of 1834 by 
itself (as I think we must) as a part of the entire act, and therefore 
as constituting a part of a code or System of laws, it must in either 
case be held that it is a gênerai and not a local statute. Is it in its 
nature a temporary statute ? Generally speaking, a permanent stat- 
ute is one which is understood to continue in force till its repeal; 
and it is argued that because, if this section may, at some time in the 
future, cease to hâve any force and effect, or, in other words, become 
v.ll,no.l — i 
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obsolète, by the extingilishment of tfae Indian titles to ail corners within 
the United States, therefore it is temporary and not permanent, 
•within the meaning of section 6596 of the Eevised Statutes. I am 
nnable to concur in this view. It is évident that Congress did not 
use the word "permanent" in this sensé, but rather as applying to ail 
acts of Congress of a gênerai and public nature, which were in force 
on the first day of April, 1873, and which were so far permanent as 
that, if not repealed or re-enacted, they would hâve continued in force 
as the law of the land for an indefinite period of time. 

The purpose of the Eevision was to bring together in one volume 
ail the statutory laws of the United States, except such as did not 
concern the whole country by reason of their being private, local, or 
temporary in their nature. The Code of Criminal Law for the pun- 
ishment of offences within the Indian country, as long as any Indian 
country shall exist within the jurisdiction of the United States, was, 
in my opinion, a permanent statnte, within the môaningand intent of 
congress. I am constrained, therefore, to hold that section 1 of the 
act of 183é was repealed by the Revised Statutes of the United States, 
and that consequently the description of the Indian country found in 
that section is no longer a part of the law of the land. 

What, then, are we to understand by the words "Indian country" as 
used by congress in the statute uûder which this proceeding was in- 
stituted, and in the various other acts of congress; as, for example, 
in sections 2064, 2127, 2129, 2131 to 2149, inclusive, 2152, 2153, 
2154, and 21.">6? I am not prepared to deny the proposition that 
thèse words must be held to haVe a meaning ; nor do I say that it lûay 
not be the duty of the court in a prôper case to détermine what the 
meaning is, since congress bas used the words without defining them. 
It may be a question of considérable nioety, as it certainly is a question 
of great importance, whether in a criminal or quasi-criminal proceeding 
a court can undertake to say what parts of our vast territorial domain 
come within the description. Upon one point, however,I am olear, and 
that is ail that I am called upon to décide. If neoessity requirâd the 
court to détermine tha meaning of the words the "Indian country," iti 
the absence of any statutory définition, I should, in a criminal case, in 
obédience to the rule which requires that the words in a penail statute 
shall be construed strongly in favor of the accused, hold that the 
Indian country is that portion of the public domain which is set 
apart as a réservation or as réservations for the use and occuîianoy 
of the Indians.and not the whole vast, extentof the national domain 
to which the Indian title has not been extinguished. I dODot say 
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that I -would in any eriminal case undertake to define the meanîng of 

the words "Indian country" as used in the statutes of the United States, 
but I do say that the meaning just suggested seems to me more rea^ 
sonable than the one insisted upon by the district attorney in this 
case ; and for that reason, as well as beeause of the pénal character 
of the statute, I should feel constrained, if I were to define thèse 
terms at ail, to construe them as synonymous with Indian réserva- 
tions. 

In this case it is not claimed that the liquor was seized within 
the limits of an Indian réservation, and it follows, according to the 
view I hâve taken of the statutes, that the seizure was unauthor- 
ized. 

Without, therefore, discussing any of the other questions raised by 
counsel, as this conclusion is décisive of the case, it is ordered that 
the decree of the district court be reversed, and the cause be re- 
manded to that court for further proceedings in accordance with thi» 
opinion. 

Note. Congress may exercise its power to regulate commerce with the 
Indian tribes to the same extent as with foreign nations. U. B, v. Cisna, 1 
McLean, 254. The power to regulate intercourse between the tribes and 
individual Indiaris includes the power to prohibit the traffic in spirituous 
liquors. U. S. v. Shato-mux, 2 Sawy. 364. The power may be exercised, 
although the traffic is wholly within the territorial limits of a state. U. 8. v. 
Holliday, 3 Wall. 407. When the Indian territory is within the limits of a 
stàte, congress is limited to the régulation of commercial intercoui-se with such 
tribes as exist as a distinct community, governed by their own lawâ, and rest- 
ing for their protection on the faith of treatles and laws of the Union, [U. S. 
y. Bailey, 1 McLean, 234; U. 8. v. Cisna, Id. 254; State v. Foreman, S.Serg. 
256 ;) and the state cannot withdraw them from the opération of the laws of 
Congress. U. 8. v. Holliday, 3 Wall. 407. Indians on a réservation within a 
state are not citizens or members of the body politic, but are considored as 
dépendent tribes, governed by their own usages and chiefs. Holden v. Joy, 
17 Wall. 211; Qoodell v. Jackson, 20 Johns. 693; Jackson v. Wood, 7 Johns. 
290; 8trong v. Waterman, 11 Paige, 607. So the liability of an inn-keeper on 
an Indian réservation within the limits of a state is to be determined accord- 
ing to the laws of the tribe. Borland v. Pack, Peck, (Ténu.) 151. Where the 
country occupied by Indians is not within the territorial limita of a state, 
congress may provide for the punishment of ofCences there, no matter by whom 
committed. U. 8. v. Rogers, 4How. 567. Thecarrying of spirituous liquors 
into a territory purchased by the United States after March 30, 1802, although 
frequented and inhabited exclusively by Indians, is not an offence within the 
meanîng of the acts of congress so as to subjèct to forfeiture. American Fur 
Co. V. Ui 8. 2 Pet. 368. If Indians occupy territory of very limited extent, 
surrounded by a white population wMch nèoeôsàrily hâve daily intercourse 
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with them, and it becomes impracticable to enforce the law, the fédéral juris- 
diction umstcease. U. S. v. Cisna, 1 McLean, 254. The circuit court having 
concurrent jurisdiction witli tlie district court over crimes, lias jurisdiction 
over the offence of selling liquor to Indians, although jurisdiction may be 
vested by statute in the district court. U. 8. v. Holliday, 3 Wall. 407. — [Ed. 



United States v. Wentwosth & CNeil. 
(Circuit Court, D. New HampsMre. March 13, 1882.) 

1. CRiMiNAii Law— Distinct Offencbs— Indictment — Joikdbr. 

Several ofCences of the same class or klnd, growing out of the same transaction, 
though committed at différent times, may be joined in the same indictment 
against the same person, In separate counta, and such joinder is no ground for 
demurrer or arrest of judgment. 

2. Same — Intbnt — Consummation— Nbcessabt Avbrmbnts. 

In a criminal case, where the intent is made a part of the oflfence, the intent 
should be alleged in the indictment, and must be proved ; but the particulàr 
manner in which the act is to be done need not generally be alleged. 

3. Fkaudulent Attempt to Procubb Pbnsioiis— Evidencb. 

In an action against défendants for an attempt to defraud the government 
by procuring pensions on false and fraudulent affldavits, the application for 
the pension is properly admitted in évidence to show the use to which the false 
affidavits were to be applied, and to prove the intent. 

4. Samb — Statutb Offbiicb Constbue.")— Bbv. St. i 5418. 

The offence defined in the act of April 5, 1866, Rev. St. { 5418, consists in 
the false and fraudulent making, altering, forging, or counterfeiting of any 
bid, proposai, guaranty, or any instrument or document named in the stat- 
ute, and does not consist in the making of a false or fraudulent instrument 
or document. In the flrst case the crime is f orgery, while in the latter it would 
be perjury ; and this distinction must regulate the allégations and proof in 
each case. 

United States Attorney Rolfe, for the United States. 

Mr. Wheeler, for respondents. 

Claek, D. J. Two indictments were found against thèse respond- 
ents, at the May term of this court, 1870, for violation of the act 
of congress of April 5, 1866, entitled "An act more effectually to pro- 
vide for the pnnishment of certain crimes against the United States," 
(14 St. at Large, 13.) 

1. The first indictment contained two counts, and each count 
described a separate offence. The first count alleged the false 
making of the false aflSdavit of James A. Eoberts on the eleventh 
day of February, 1868; and the second count alleged the false 
making of the false aflSdavit of Haunah Smith on the twenty-fifth 
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day of November, 1868. The second indictment contained but one 
count, and that count alleged tbe false making of theaffidavit of 
Hannah Smith on the eleventh day of February, 1868. The district 
attorney proposed to proceed with the trial of the respondents upon 
the first indictment. Thereupon the counsel for the respondents 
objected that the indictment contained two counts, each count 
charging a distinct and substantive felony, and that the two could 
not be joined in the same indictment, and moved the court to quash 
the indictment. This motion the court denied. The counsel then 
moved the court to eompel the attorney to elect upon which count he 
would proceed to trial, and this motion the court denied. There- 
upon the counsel for the respondents requested the court to order 
that the two indictments be Consolidated, and tried at the same time, 
and the court did so, and the trial proceeded. 

The counsel now objects that the court erred in refusing to quash 
the first indictment, and in refusing to direct the attorney to elect 
upon which count he would proceed to trial, and moves in arrest of 
judgment. Did the court err? The acts charged are respectively 
félonies by the statute, each in itself. 1 Chit. 253, cited by the re- 
spondent's counsel, says : "No more than one distinct offence or crim- 
inal transaction at one time should regularly be charged upon the 
prisoner in one indictment." And so Arch. in PI. & Ev. 55, says : "A 
défendant ought not be charged with différent félonies in the same 
indictment." But what if they are ? The court may, in its discrétion, 
quash the indictment, or eompel the prosecutor to elect on which 
charge hewill proceed, (1 Chit. Cr.Laws, 253; Arch. PI. & Ev. 55 ; Eos- 
coe, Crim. Ev. 231 ;) but it is no ground for demurrer or in arrest of 
judgment. Eoscoe, Ev. 281, and cases cited; 1 Chit. 253; 1 Whart. 
415. "For, in point of law," says Chitty, and Eoscoe agrées with 
him, "there is no objection to the insertion of several distinct félonies 
of the same degree, though committed at différent times, in the same 
indictment, against the same offender." Uhi supra. The statute of 
February 26, 1853, (10 St. 162,) expressly provides for cases of this 
kind. It is this : 

"Whenever there are or shall be several charges against the same person or 
persons for the same act or transaction, or for two or more acts or transactions 
connected together, or for two or more acts or transactions of the same class 
of crimes or offences which may properly be joined, instead of having several 
indictments, the whole may be joined in one indictment, in separate comits: 
and if two or more indictments shall be found in such cases they may be Con- 
solidated." 
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In this case the two counts of the indiotment chargéd respectively 
an offence of the sa.me class or kind, and thèse crimes grew out of 
the same transaction and were properly joined. The joinder in no 
■way, tbat the court can see, embarrassed the respondents in the 
trial, and the déniai of the motions of the respondents* counsel was 
a proper exercise of the discrétion of the court, and is no ground for 
a new trial. 

2. Both thèse indictmenta charged an intention to defraud the 
United States, without stating the means, circumstances, or méthode 
by whieh the fraud was to be efEected, and this the respondents' 
counsel contend is insuffieient. 

Where the intent or purpose is made a partof the offence, as in 
this case, the intent should be alleged in the indiotment, and must be 
proved. 1 Chit. Crim. Law, 233; 1 Whart. 302, § 297; Arch. PI. 
& Ev. 46; State v. Card, 34 N. H. 510. But the means of effecting 
the criminal intent, or the circumstances evincive of the design with 
which the act was done, are considered to be matters of évidence to 
the jury to demonstrate the intent, and not necessary to be incor- 
porated in the indictmenti 1 Whart. 294. 

The particular manner in which a thing is to be done need not 
generally be alleged. In an indiotment for an assault with intent to 
kill,it is not necessary to state the instrument or means used to 
effectuate the murderous intent. 1 Whart. 292. 

The point made in this case was expresaly deoided in Powel's Case, 
2 East, P. 0. 989; to be found, also, in 2 Euss. 384. 

3. The application of Hannah Smith for a pension was properly 
admitted in évidence as showing the use to -which the false afddavits 
were to be applied by the respondents, and their purpose to, obtain 
for her a pension improperly, and thus defraud the government. It 
was necessary to prove this purpose or intent. Arch. 98; 1 Whart. 
631. 

4. The district attorney offëred in évidence, in succession, the three 
affidavits mentioned in the indictments, to the introduction of each 
of which the respondents objected on the ground of immateriality, and 
because it was not alleged or attempted to be proved that the justice 
of the peace before whom they were sworn to was qualified to take 
af&davits or administer oaths. 

To décide this point intelligently and correctly it is necessary tô 
examine the statute on which thèse indictments are founded, and to 
ascertain its scope, meaning, and intent. If "the false making" there 
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mentioned be f aise swearing, and the offence be in the nature of per- 
jury, then very clearly it should havebeen averred in the indictment 
that they were sworn to before a peraon compétent to adminialer an 
oath, naming such person or court; but if the false making be for- 
gery then it was not necessary to allège anything about the oath* 
The crime might hâve been completed without taking any oath at 
ail. The signatures of the party and magistrate, and the jurât, might 
ail hâve been forged and the offence completed, — the false making 
accomplished. 

What, then, is this statute ? What is the offence described in it ? 
Is it perjury, or forgery, or both? It is in thèse words : 

" That if any person or persons shall falsely make, alter, forge, or counter- 
feit, or cause or procure to be falsely made, altered, or counterfeited, or wlll- 
Ingly aid or assist in the false making, àltering, forgery, or counterfeiting any 
bond, bid, proposai, guaranty, security, ofiScial bond, public record, affidavit, 
or other writing, for the purpose of defrauding the United States," etc. 

The indictmènts in this case seemed to hâve been framed uponth© 
idèa that ihe false making mentioned in the statute was in the nature 
of perjury, because, af ter reoiting the affidavits, they go on to allège in 
what particulars they are false. But we are satisfied that it is not 
the true construction of the statute. A little analysis and attention 
to its language makes this quite apparent. It says, "if any person 
shall falsely make, alter, forge, or eounterfeit." Now the arrange- 
ment and connection of thèse words, putting the "false making" with 
other apt words to describe forgery, to-wit, àltering, forging, counter- 
feiting, indicate its true intent and meaning — that it is aimed at for- 
gery and not at perjury. Again, "if any person shall falsely make, 
alter, forge, or eounterfeit any bond," bid, etc. Now, what is the 
false making of a bond or bid? Certainly not taking a false 
oath, because the exécution of a bond or bid requires no oath. To 
falsely make an affidavit is one thing; to make a false affidavit is 
anoth'er. A person may falsely make an affidavit,, every sentence of 
which may be true in fact. Or be may actually make an affidavit, 
every sentence of which shall be false. Ifisthe "false making" which 
the statute makes an offence, and this is forgery as described in ail 
the elementary books. Hawkins says, (chapter 70, § 1 :) "Forgery, 
by the common law, seemeth to be a,h offence it. falsely and fraudu- 
lently making or àltering any matter of record," etc. Chitty foUows 
Hawkins, (vol. 3, p. 1022 :) "Forgery may be defined to be the 'false 
making.'" Blackstone defines it to be the fraudulent making. Vol. 
4, p. 245. Eussell (vol. 2, p. 318) says not only the fabrication and 
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false making constiiute the crime, but the altération, etc. Wharton 
quotes Blackstone and Eaat, and calls it the false making. 2 Whart, 
§ 1418. Eoscoe, the same. Orim. Ev. 487. 

The allégation and proof required by the respondents' counsel was 
not necessary, for it is quit© évident an affidavit might be falsely 
made when no oath whatever might hâve been taken. But it is also 
contended, by the respondents' counsel, that thèse indictments are 
bad because they profess to set out the affidavits only in their sub- 
stance, and not in words and figures, or other apt words to indicate 
that they are literally copied. The words of the indictment are: 
"Which said false and fraudulent affidavit and writing was then and 
there of the svbstance foUowing, — that is to say;" and the court think 
that is not snfficient. The offence described in the statute on which 
thèse indictments are founded is forgery, and it has always been held 
necessary in such cases to set out literally the paper alleged to be 
forged. The statute (2 & 3 "Wm. p. 4, c. 123) would seem to hâve 
obviated that necessity in England, but it has no efifect hère, The 
authorities are very numerous and uniform. Arch. Cr. PI. & Ev. 42, 
and cases there cited; 2 Whart. 1468; 1 Whart. 306; 2 Euss. 374; 
1 Gbit. 230; State v. Bryant, 17 N, H. 323; Corn. v. Houghton, 8 
Mass. 107; State v. Parker, 1 Chit. 293; People v. Kingsley, 2 Cow. 
522 ; U. S. v. Brîtton, 2 Mason, 464. 

There are some cases where the instrument need not be set out, 
as whôn the prisoner has it in his possession or has destroyed it. 
Com. V. Houghton, 8 Mass. 107; U. S. v. Britton, 2 Mason, 464. 

Wharton says, (vol. 1, § 307 :) "Where the indictment fails to daim 
to set out a copy of the instrument in words and figures it will be 
invalid." And, again, (vol. 2, § 1468:) "The indictment should not 
only set forth the ténor of the bill or note forged, but it should pro- 
fess to do so." 

The obvions reason is that the court may see, on inspection of the 
indictment, that an offence has been committed, if the facts be 
proved. 

This objection is well taken, is fatal to thèse indictments. and the 
judgments must be arrested. Défendants discharged. 

See U. S. V. Jacoby, 12 Blatehf. 491. 
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United States v, Winn.* 

(Circuit Court, E. B. Missouri. Mardi 29, 1882.) 

Appei.i,atb Phocbdurb—Judgmbnt — Sentence— AcT op Makch 3, 1879, f 3, 
(SiJP. Rev. St. e. 176, p. 452.) 

In a criminal case, brought before it on a writ of error, a circuit court may 
alter tho sentence ^rherc it afflrms the judgment. 

The défendant in this case having been tried and found guilty in 
the district court, under an information charging him with having 
stolen a letter from the mail, moved in arrest of judgment on the 
ground that the crime charged was infamous, and could only be 
proseeuted by indictment. The motion having been overruled, (see 
9 Fed. Eep. 886,) the case was brought before this court by a writ of 
error. 

Drummond é Smith, for the United States. 

Païd Bakewell and G. M. Stewart, for défendant. 

McCraby, g. J., (orally.) The case of Louis D. Wynn is before me 
ou an error from the district court.f I do not propose to express any 
final opinion upon the important question that is involved in this 
case at this time. It is the question as to what is meant by the 
phrase "infamous crimes" in the constitution of the United States. 
Varioîis views hâve been expressed by différent courts upon it. It is 
a question of very grave importance — one which ought to be deter- 
mined finally by the suprême court of the United States, and I trust 
soon will be. It is probable, I think, that, upon a full considération of 
it, I should conclude the views expressed by the district judge in his 
very learned and able opinion are most satisfactory of any that bave 
been expressed by any of the judges; but I do not find it necessary 
to go into a détermination of that question in this case for reaeons 
which I will state. The statute provides that in cases brought before 
the circuit court on a writ of error, in case of an afïïrmance of the 
judgment of the district court, the circuit court shall proceed to pro- 
nounce final sentence, and to award exécution thereon ; and it has 
been held by the circuit judge, in a northern district of Illinois, that 
that authorizes the circuit court to render its own judgment in case 
of an afiSrmance, which need not necessarily be the judgment of the 
district court. In the présent case the sentence was imprisonment 

♦Reportée! by B. F. Rex, Esç[., of the St. Louis bar. 
tSee 9 FED. Eef. 886, 
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for one year from the sentence; but the prisoner had been in jafl 
Bince the third of September, 1881, now nearly eight months since 
his imprisonment, and I tbink, under ail the ciriîum stances, and in 
view of the possible doubt of the constitutionality of the question that 
is involved, that imprisonment for eight months is a sufÊcient sen- 
tence ; and, as that will resuit in a dischargé of, the prisoner in a 
few days, I hâve determined to enter that as the judgment of the cir- 
cuit court : that the sentence be imprisonment at hard labor in the 
city jail for eight months, beginniug with the third of September, 
1881. 

Seo Ex parte Virginia, 100 U. a 842. 



Uhitbd Statks F. Petit.* 

{Œrmit Court, JS. JD. Miuouri. Marcb 29, 1S82.) 

CoHSTrnmoNAL Law — Inpamous Crimes — Obiminal Pbacticœ— Bond. 

Where the judgCs were divided in opinion as to whetiier or not tlie crime of 
passing 8 counterfeit half dollar was an infamous crime which could only bo 
prosecuted by ijidictment, and certified a division of opinion on that point to 
the suprême court, in a case where said crime was attempted to be prosecuted 
by information, hdd, that the prisoner should be put under a bond of $1,00& 
to respond to any indictment thstmight be found against him at the next term 
of the district court, or tbe term gucceeding, and that, under the circumstances 
of the case, a bond with one surety should be accepted. 

Information charging the défendant with passing a counterfeit half 
dollar. Plea to the jurisdiction on the ground that the crime of pass- 
ing counterfeit coin cannot be prosecuted by information. 

William H. Blis», for the United States. 

Frank M. Estes, for défendant. 

McCbaet, g. J., (prally.) In this case, which involves substantîally 
the same question as the preceding case, and which is before the 
court upon a motion to quash an indictment, the court will certify a 
division of opinion in order that the question may go the suprême 
court of the United States. With regard to the question involved, it 
is of very much more importance than the case itself, and therefore 
I am not prepared to announce that I hâve reached a final and 
matured décision in opposition to that of the district judge, I am 
prepared to say that it is a case of so much importance that I think 

•Reported by B. F. Bex, Esq., of the St. Louis bar. 
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it ought to go to the suprême court, and for that reason I will certify 
the case with the district judge^ and will hold that the motion to 
quash the information muât be sustained. I supposé that the case 
is of sufficient imxDortance that the district attorney will, if he chooses, 
indict, 

Mr. Estes, (counsel for défendant.) It is a plea to the jurisdiction. 
I suppose it has the same effeet. 

Judge McCrary. Yes, sir; the same thing. 

Mr. Bliss. Yes, sir. I was proceeding with the indictment. I 
will state this: there are no cases to be brought before the grand 
jury, except this one, that I now recollect. It is a question to be con- 
sidered whether the government shall be put to an e^pense of $5,000 
or $6,000 in order to get one indictment. Howerer, I shall consult 
with Judge Treat in regard to that. 

Judge McCrary, Whatever course you shall pursue the court's 
action will be as indicated, and you can take such action as you see 
fit. We can fis such a moderato bond as the prisoner can give. 

Mr. Bliss. If the prisoner only give a moderato bond he may 
not answer hère when the suprême court passes upon his case. 

Mr. Estes said that such remarks were unnecessary and uncalled 
for. He had offered to give bond and it was refused. 

Mr. Bliss. Of course, what I shall say will not préjudice the 
prisoner. Our opinion of this prisoner's connection with other 
criminals is such that he will not return. I am willing to abide by 
any détermination of the bond that the court may make. I will say 
that this man lived in close connection with a band of counterfeiters 
—with the Biebusch gang, with which the court is familiar. I think 
that the bond ought not to be reduced. 

Mr. Este». We had two hearings in this matter already — one 
before the commissioner and the other before Judge Treat. The 
district attorney speaks about his connection with a band of counter- 
feiters. There was no such évidence, except that he passed some 
«ounterfeit money on storekeepers in this oity. He has been in 
court 10 months, and I think he is entitled to some considération. 

Judge McCrary. The question of bond I shall leave entirely to 
the district judge. He knows ail about the matter; I know nothing. 

Judge Treat. There hâve been very f iiU discussions had in a num- 
ber of the courts as to the meaning of that clause in the fédéral con- 
stitution, and it was very fully and elaborately argued before me and 
«onsidered. I am still of the opinion, not in accord with a great 
œany opinions delivered by other judges. The question can reçoive 



60 FEDBBAIi BEPOBTEB. 

no final détermination until the suprême court of the United States 
passes upon it. There is presented to the court, for the purpose of 
securing a final détermination of so important a matter, a certificate 
of division. In the mean time what is to become of the prisoner? 
In the ordinary course, it might not be reached in that court for four 
or five years. What shall be done with him in the intermediate 
time ? Of course, it is in the power of the district attorney to pro- 
ceed by indietment. There is something due, despite the gravity of 
the question, to the liberty of the acoused. New, it seems to me, it is 
fair enough to put this party under bond of $1,000, to respond to 
any indietment that may come at the coming term of the district 
court or the term succeeding; otherwise, the liberty of the citizen is 
to a large extent jeopardized in order that the courts may reach a 
conclusion as to the law. It should not be done with such a degree 
of expense, so to speak, on the part of the défendant. I think right 
and justice will be subserved by admitting the prisoner to bail. As 
brother McCrary has already said, the question is of more importance 
than the case. The question should be settled, and settled over the 
head, if you will, of the party défendant, and should not be settled 
with crtielty to him. The order will be that he give bond in the sum 
of $1,000, to appear to answer to any indietment that may be found 
at the May or November terms of the district court. 

Mr. Bliss. Under the custom, this question can be advanced and 
heard on the first Monday in October. 

Judge Treat. AH the better. Making a bond that will carry you 
over the November term will carry you a year from the coming May, 
and in the mean time you can hâve it advanced and determined. 
That gives ample time, and enables this défendant to give bond. 

Mr. Estes. I ask for information if I can give bond with one good 
bondsman? 

Judge Treat. Under the circumstances of the case I will take it. I 
want some one as surety who will exercise his vigilance of the pris- 
oner as bailor. He is under penalty of producing him on the bond. 
Bringthat matter before me in chambers. 

Later in the day the bond was procured and approved, and the 
prisoner was released. 

KoTE. A crime is not infamous within the meaning of tlie flfth amend- 
menfc unless it not only involves the cliarge of falsehood, but may also inju- 
rioualy affect the public administration of justice by the introduction therein 
Of falsehood and fraud. 17. iS. v. £lock, 4 Sawy. 214; U. S. v. Tates, 6 Fed. 
Bep. 861. In early times the character of tlie uiime was détenu iiied by the 
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panîshment înflicted, but in modem times the act itaelf, its nature, purpose, 
and efEect are looked at for the purpose of deterraining whether it is infamous 
or not. U. S. v. Tates, 6 Fed. Kep. 861. See People v. Whipple, 9 Cow. 708. 
In the absence of some positive provision in a statute, tbe presumption is 
against an intention to make an ofïence an infamous crime. U. 8. v. Cross, 
1 McAU. 149. ïlie crime of passing counterfeit trade dollars is not an infa- 
mous crime. U. 8. v. Tates, 6 Fed. Eep. 861. — [Ed. 



Wylie v. Pearbon.* 

(Oireuit Court, 8. D. New York. February 28, 1882.) 

Mah. Mattek— Stolbn Bondb — Recovbbt from Pobtmasteh. 

Where bonds, the property of plaintifE, had heen stolen from a bank and 
afterwards deposited in the post-offlce at New York for transmission through 
the mail, but were returned, the addressee not being found, and were held by 
the postmaster under instructions from the department to await légal action 
on the part of the bank, held, that plaintiS could recover such bonds from the 
postmaster. 

At Law. 

George H. Adams, for plaintiff. 

Samuel B. Clarke, Asst. U. S. Atty., for défendant. 

Shipman, D. J. This is an action at law, which was tried by the 
court, a jury having beau waived by written stipulation of the par- 
ties. The f acts in the case are as foUows : 

On March 24, 1881, a person tepresenting himself to be E. R. McLean, of 
220 Broadway, New York city, deposited in the New York city post-offlce the 
four bonds described in the complaint, of the value of $4,400, for transmis- 
sion by mail, by registered letter directed to J . Grey, at a specifled street and 
number in London, England. Thèse bonds were then and ever since hâve 
been the property of the plaintiff, and had been stolen by burglars from the 
banking-house of the Northampton National Bank, to which she had entrusted 
them for safe-keeping. A large amount of other property was stolen at the 
same time. Neither of the persons purporting to be McLean and Grey had any 
rightf ul title to the bonds, but knew that they were stolen property, and were 
confederates and accessories in the robbery. 

The envelope containing the bonds was sent by mail in due course to Lon- 
don. Grey was not found. The package was returned to the dead-letter 
office in Washington, with the words " gone away " indorsed on the envelope 
as the reason for non-delivery. The package was then opened, and both bonds 
and envelope were sent to the défendant, who was and is the postmaster at the 
city of New York, with the letters of instruction recited in the answer. Me- 

•Reported by S. Nelson White, Esq., of the New York bar. 
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Lean could not be found, his addresa was flctitious, and, upon Investigation 
by the deputies of the défendant, the bonds were found to be a part of those, 
which had been stolen from the said Northampton Bank. The post-office 
Department was informed of the facts, in reply to its letter dated July 25, 
1881, and on July 27, 1881, the défendant received the folio wing and final 
instructions from the départaient: "Instead of returning the said Içtter to 
this office, as requested in my communication of thetwenty-flfth inst.,you are 
hereby anthorized to detain it, subject to such légal action as may be taken 
by the Northampton National Bank to recover the stolen bonds." * * * 
The bonds were subsequently replevied in the présent suit, and are in the pos- 
session of the plaintiff. 

I find the issues for the plaintiff, and therefore find for the said 
plaintiff to retain possession of the bonds desoribed in her complaint, 
and to recover of the défendant the sum of six cents damages, and 
direct that judgment be entered accordingly. The facts in the case 
are very exceptional, and do not raise the question of a right to re- 
plevy property which is in the custody of a postmaster for transmis- 
sion by mail. It is not intended to décide that replevin will lie 
against a postmaster in favor of a person, neither the sender of the 
letter nor the one to whom it is addressed, to gain possession of let- 
ters or packages while they are in a post-office for transmission by 
mail, or while they are being held in a post-office in the usual and 
ordinary course of business for delivery to the party addressed. 
Thèse bonds were not, at the time of the replevin, ordinary mail mat- 
ter for transmission by mail, but were held by the défendant, under 
the instructions of the department, to await the resuit of the légal 
action of the rightf ul owner. 
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LovBJOY and others v. Haetfoed Fiée Ins. Co. and otners. 
(Cvreuit Court, N. D. minois. February 14, 1882.) 

GAKIîISHMENT— InSUHANCB COMPAKIEé. 

If, at thé time process of garalshment 'was served, the insurance companies 
had waived the exécution of proofs of loss, then the action could be main- 
tajned; but if they had not waived it, then garnishment could not be sus- 
tàined. 

On the second of December, 1880, a fire oocnrred at Topeka, Kan- 
sas, by which the stock of goods then in the store of the défendants 
C. H. Lovejoy & Co. was destroyed. The^ o-wners were insured in 
Varions amounts by the companies named. At différent times in 
December, 1880, and the foUowing months of January and Febru- 
ary, but prior to the commencement of the attachment suits, efforts 
were made by the assured to adjust as a total loss, but without resuit. 
On the twenty-sixth of Pebruary, 1881, before the assured had rendered 
the proofs of loss called for by the policies as a condition précèdent 
to liability, the creditors of 0. H. Lovejoy & Co., résident at St. 
Louis, Milwaukee and Chicago, brought the présent attachment suits 
on the ground of non-residence of the principal défendants. The 
insurance companies were garnished on the twenty-eighth of Febru- 
ary, and severally answered, denying any indebtedness. Aside from 
the above services on the companies there was no levy or service of 
the writs of attachment. The défendants did not appear, and sun- 
dry "proofs of loss" having been filed with the companies by the 
assured subséquent to the date of service of the garnishment, the 
plaintiffs in attachment took judgments by default against C. H. 
Lovejoy & Co., and subsequently brought on for trial the issues raised 
by their replieations to the answers of the gamishees. 

At the close of the case for plaintiffs the garnishees moved the 
court to direct the jury to return a verdict for the garnishees. This 
motion was taken under advisement, to be deeided when the entire 
évidence on both sides should bave been introduced. The évidence 
being ail in, the garnishees renewed their application, and thereupon 
the court sustained the motion upon the grounds stated in the fol- 
lowing opinion. 

Blodgett, D. J., (orally.) The first question that is made in the 
case, which applies to ail the companies that are defending hère, is 
whether this garnishment proceeding is properly begun, — whether the 
necessary facts hâve been disclosed by the testimony to show that the 
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claims upon thèse policies were in such condition in the hands of the 
principal défendants that the garnishment proceedings could be 
brought. 

The principal défendants are non-residents of this state. Suit is 
brought under the attachment laws of the state of Illinois. There is, 
and bas been from the commencement of this proceeding, much 
doubt in my mind as to whether the original attachment suits would 
lie in this case. Section 739 provides that no civil suits shall be 
brought before either of said courts — that is, of the circuit court or 
the district court — against an inhabitant of the United States by any 
original process in any other district than that in which he was 
an inhabitant, or in which he is found at the time of the service of 
the writ. This is substantially the jurisdiction clause in the old act 
of 1789, and inhibits the suing of any défendant in any other district 
than the district in which he résides. Now, C. H. Lovejoy & Co., 
the principal défendants in this case, did not réside in this district. 
They were not found in this district, unless by judicial construction 
the court holds that when, by the act of 1872, congress author- 
ized the courts of the United States to adopt the attachment acts 
of the varions states, they thereby modiâed the section which 
I hâve just read to the extent of allowing one non-resident of 
the state of Illinois to sue another non-resident of the state of Illi- 
nois by attachment in this state, and reach the property of the non- 
resident défendant, if it was in the district. If that is to be the con- 
struction, which has been doubted certainly by able lawyers and 
judges, why then we may say that creditors of C. H. Lovejoy & Co,, 
if they could find assets, property, choses in action, of C. H. Lovejoy 
& Co. witbin this district, could sue them in this district ; and they 
might be said to be found in this district by ânding their property. 
So much in regard to whether the action is even authorized by stat- 
ute or not. 

But it is further contended, on the part of the défendants, that the 
plaintiffs, in order to maintain an action, must obtain assets by gar- 
nishment or the garnishment process, against the gamishee, of some- 
thing which is actually due, — some indebtedness, — or seize upon the 
tangible property of the défendant in attachment ; for there is 
nothing to which jurisdiction can attach, unless you get personal 
service on the défendants, or unless you get a levy upon their prop- 
erty, or unless you get a service upon some person who is indebted. 
The gamishees insist that, at the time this garnishment process was 
served, whatever liability there was growing ont of their contract re- 
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lations with the firm of C. H. Lovejoy & Co., under their policies of 
insurtmce, was yet contingent, and that it could not be garnished, and 
therefore that the court has acquired no jurisdiction in this case be- 
cause the only jurisdiction which it has acquired is upon this contin- 
gent liability. Were, then, thèse claims contingent claims, withinthe 
meaning of the authorities, which could not be reached by garnish- 
ment ? There is no doubt that it is the well-settled law now that the 
assured — the person to be benefited by a policy of insurance — must, 
after the loss has occurred, fumish proofs of loss ; that is a condition 
précèdent to the maintenance of an action by the assured. I hâve 
one of the policies in question before me, and the provision is : "Persons 
sustaining loss or damage by fire shall fortbwith give notice of such 
loss to the Company in writing, and, as soon after as possible, render 
a particular account of such loss, signed and swom to by them, and 
stating," etc. (Hère the court read the usual condition as to magis- 
trate's certificate and proofs of loss.) Now it is very clear to my 
mind, in the light of the authorities, that there was no indebtedness 
from the insurance companies concerned in this loss, or who had pol- 
icies upon this stock, until this condition précèdent had been com- 
plied with. Whether it ever would be complied with or not was a con- 
tingency. 

The loss in question occurred on the second day of December, 1880. 
Thèse suits were commenced on the twenty-sixth of February, 1881, 
almost three months after the loss ; and the service upon the gar- 
nishees was had on the twenty-eighth of February. The défendants 
now claim or hâve claimed that they had made proofs of loss, or that 
the making of proofs of loss had been waived, so as to obviate the 
necessity of serving the proofs of loss which were called for by 
the conditions that I hâve just read. I suppose it must be con- 
sidered as settled. I shall consider it so, for the purposes of this 
case, that if the insurance companies, or either of them, that are 
concerned in this loss, had actually waived the proofs of loss which 
are called for by this clause at the time this garnishment process 
was served upon them, then you might say their liability was fixed, 
and that the only question that they could then litigate was the ques- 
tion as to the validity of the policy, or some other question of law 
involved in the case. So that if the fact were that, at the time this 
garnishment process was served, thèse insurance companies, or either 
of them, had waived the exécution of proofs of loss, then I think this 
action could be maintained. But if they had not waived it, and if 
v.ll.no.l — 5 
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they stood at arms' length in relation to the assured, under thèse pol. 
icies, insisting that the assured should proceed in the manner^ — tech- 
nical and strict manner — called for by the terms of the polieies, theu 
I do net think that this garnishment process could be sustained, and 
that the suits must fail by reason of the fact that thèse were not a 
garniahable indebtedness. 

It is true, there is some conflict of authority upon this point. The 
counsel produces a case in Pennsylvania where the suprême court of 
that state decided that a garnishment would lie in a case similar in 
its facts to this, where the loss had occurred under the policy, but 
where the proofs of loss had not been submitted at the time the gar- 
nishee process was served, and held that the simple opération of the 
garnishee process is to put the plaintiiï in the garnishment proceed- 
ing into the same relation with the company that the défendant would 
hâve occupied but for the garnishment, Girard F. é M. Ins. 
Co. V. Field, 45 Pa. St. 129. The other cases, as the case in 
28 Mich. and the case in 17 Wis. and the case in 54 Me., are 
directly the other way; and I think they are much the best con- 
sidered cases, and much the better rule to go by, and it seemsto me 
they settle this question. 

The test question is this : Could thèse garnishees say truthfuUy, on 
the day they were served with process in this case as garnishees, that 
they did not then owe the principal défendants any sum of money, or 
bave any choses in action or property in their hands which belonged to 
thèse principal défendants? Could they truthfuUy say that? Was 
this indebtedness such an indebtedness as was to grow due by the 
lapse of time, or was there something yet to be done, some other aot 
to be performed by either of the parties, before the liability could hâve 
ripened into an indebtedness ? It seems to me that that is the test 
of the relations of thèse parties. It seems to me that you ought to 
test the relation of thèse parties by that, and that the insurance 
companies could say that they did not owe thèse défendants anything 
at that time. It is claimed on the part of the plaintiffs that the 
insurance companies had waived the exhibition of thèse proofs of 
loss. There is, I will admit, some testimony on the part of the plain- 
tiffs which might be construed, perhaps, into testimony tending to 
show a waiver. But my view of the duty of the court in a question 
of that kind is that if the testimony is so slight that the court, if the 
jury should find that a waiver had actually been made, would be bound 
or compelled to set the verdict aside, then the court should direct a 
verdict for the défendants. 
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No-w, what is the testimony tending to show that there was a waiver 
in this case? Mr. C. J. Lovejoy testifies to ail that bears upon that 
question, and according to my own notes, which are pretty full on 
that subject, it was this : He states, in substance, that abbut the 
sixth or seventh of December he called upon Norton and Dallas, who 
were Insurance agents at Topeka, and through whom thèse policies 
had been issued, and asked for blank proofs, or blanks on which he 
could make up his proofs of loss. Mr. Norton said : " Well, you hadn't 
better make out any proofs of loss yourself ; you had better leave it 
to the adjusters. They are hère, and if they are satisfied that your 
proofs of loss are ail right, they will make them out;" or words to 
that effect. 

Now, waiving the question as to whether Norton had any author- 
ity in the premises, that certainly is not a waiver of the obligation 
on the part of the assured to make out proofs of loss, but it is simply 
a, suggestion to him that he had not better trouble himself about it 
for the présent. Now, Mr. Lovejoy's version of what took place be- 
îween himself and the adjusters is simply this : 

"A meeting was held between us at the Tefift House, and after examining 
Mid showing ail my books, Stone and Black said if I would send duplicate 
bills to Mr. Stawitz, at St. Louis, he would corne up after he had received the 
bills and help to make the proofs. I did send those duplicate bills to him, 
6Worn to as was requested. After awhile Stawitz came back — about three 
weeks af terwards. He said he wanted an additional bank statement in order 
to make out the proofs, or to be satisfied, and I furnished the statements 
which he demanded, at once. Stawitz seemed very angry because the other 
adjusters didn't meet him there, and said he only represented the Hartford 
Company, and that he would make upthe proofs for the Hartford, but told me 
I must make them out for the other companies." 

This is ail the testimony there is on the part of the plaintiffs that 
tends to prove a waiver of the making of thèse proofs of loss, or that 
they were ever waived ; while the conduct of Lovejoy at this and sub- 
séquent times makes it very doubtful in my mind whether he then 
nnderstood that Stawitz was to make up thèse proofs even for the 
Hartford. Now, we hâve the direct contradiction by Stawitz, and ail 
the other parties that were présent there in connection with the mak- 
ing of this adjustment, that they did not waive the proofs of loss; but, 
wJaat is more certain and reliable, a notice was served on Mr. Love- 
joy, the morning of the 13th, in which he is expressly and in explicit 
terms and in writing told that nothing was waived; and so, too, it is 
true that Mr. Charles J. Lovejoy submitted to an examination under 
oath before thèse adjusters, which lasted two or three days, but that 
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exatnînation is prefaced with an express statement that at the mosi 
it is only to become part of the proofs of loss. Now it cannot be con- 
tended for a moment that this written examination of Charles J. Love- 
joy is to be taken as a substitute for the proofs of loss which were 
called for by this policy : First, because it is not the proofa of loss 
of the assured themselves, but of Charles J. Lovejoy, who is not one 
of the assured, and not a member of the firm, although he was their 
manager ; and, secondly, because technical proofs of loss are to con- 
tain certain things which do not appear in this examination. And 
it was also to be verified by the certificate of the magistrate in re- 
gard to the character and good faith of the assured, which does 
not accompany this examination. Aside from the fact that it only 
purports to be what may ultimately become a part of the proofs of 
loss, it does not conform to the condition by showing that it is or was 
intended by either party to be the proofs of loss which were submitted. 
Then the conduct of Mr. Lovejoy himself with référence to the 
matter in obtaining the certified bills, and afterwards obtaining the 
bank account, and then the final statement by him on the seventeenth 
of Pebruary or in January, when Mr. Stawitz was there the last time, 
that the proofs of loss must be made out by himself, as to ail but the 
Hartford, and Mr. Stawitz 's déniai that he agreed to make out the 
proofs for Mr. Lovejoy as far as the Hartford Company is concerned, 
leave the case in such condition that I do not think if I was to send 
this jury out to inquire upon the main fact — was there a waiver of 
the proofs of loss ? — and they should come and say by their verdict 
there was a waiver, that I should feel satisfied in sustaining their 
verdict. I think I would be compelled to set their verdict aside. 
Therefore, beyond the évidence that there was no waiver of the proofs 
of loss, we hâve then this simple condition of things : Thèse six In- 
surance policies were issued upon the stock of goods of C. H. Lovejoy 
Sa Co. in their store at Topeka prior to the first day of December, 
1880, and on the night of the first day of December the store was 
burned, and, as far as the proofs show, you might say there was a loss 
of the store and whateverwas in the store at that time. Theofficers, 
or rather the agents, of thèse Insurance companies came to Topeka 
within a few days after this fire, and made a partial examination of 
the circumstances attending the loss. Theyexamined C. J. Lovejoy; 
they examined what books he could produee which pertained to the 
business of the concern, and demanded more light upon the subject. 
Before ever proofs of loss were furnished, and after, I think, any court 
would say that more than a reasonable time had elapsed for the fur- 
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nishing of those proof s in compliance with the conditions of tlie policy, 
thèse suits in attachment were commenced and thèse garnishees were 
served. There had been, up to that time, no fixing of the liability of 
the Company, either as to the amounts of their liability, or whether 
they were liable at ail. 

For thèse reasons I deem it my duty to direct a verdict for the 
défendants. 

NOTE. 

Territorial LisnT of Jurisoiotion. A court created within and for a 
particular territoi-y is boiinded in the exercise of its power by the limits of 
such territory.(a) Whatever may be the extent of the jurjsdiction over the sub- 
ject-matter in a suit, in respect to jurisdiction over persons and property, it 
can only be exercised within the limits of the judicial district.(6) The circuit 
court bas jurisdiction only over the inbabitants of the district, or persons 
found therein, and served with process.(c) So, where a citizen of New Hamp- 
shire and a citizen of Georgia sued a citizen of Massachusetts in New York, 
where he was arrested, the court had no junsdiction ;(d!) but where there are two 
districts in a state, a citizen of such state is liable to suit in either district if 
served with proeess.(e) 

JuKiSDicTroN, How AcQUiEED. A fédéral court acquires jurisdiction over 
parties only by a service of process or by their voluntary appearance,(/) and 
only by service of process within the district,(s') and net then if he is but tem- 
porarily within the district.(/i) A person who cornes within the district 
merely for the purpose of attending a trial in a state court cannot be served 
with procoss issuing eut of a Uniied States court ;(i) and if served with sum- 
mons while attending the trial of a cause in the circuit court as a praty, the 
service will be set a3ide.(j) Where défendant, not an inhabitant of the dis- 
trict, is inveigled or enticed into the district by false représentations, ordeeep. 
tive contrivances, service of process on him within the district is illégal. (A) 
If a non-resident cornes into the district for the purpose of pleading to an 
indictment and giving bail he cannot be sued before he has a reasonable time 
to départ. (Z) If défendant is a non-resident of the district, the record must 
show with certainty that process was served upon him within the district.(OT) 

Waivee of Irregdi-arities. a fédéral court has no authority to issue 
process to another district.(w) So, the process of a circuit court cannot be 
served without the district in which it is established except by spécial author- 

(ff) Pieqnet v. Swan, 6 Mason, 33 ; Ex parte (A) Smith v. Tnttle, 5 Eisa. 169. 

Graham, 3 Wash. 0. C. 466. («) Junean Bank v. McSpeden, 5 Biss. 64. 

(S)To)anilv.Spragne,12Peters,300; Picquetv. 0)Va.r'k.eTv. HotchkLss, 1 Wall. Jr. 269. Con- 

Swan, 5 Mason, 35. tra. Blight v. Fisher, Pet. C. C. 41. 

(c) Pollard v Dwight, 4 Cranch, 424j Ander. (fc) Steiger v. Bonn, 4 Fed. Rep. 17; Union 

son V. fiiafTer, 10 Fed. Rep. 266 Sugar Rett. v. MalliieRson,2 CIiff.304. 

(i) Moffat V. Soley, 2 Paine, 103. (0 U. S. T. Bridgman, 8 Am. L. Eec. 641. , 

(«) McMJcken T. Webb, 11 Pet. 25; Vore v. (m) Allen v. Blunt, 1 Blatchf. 480; Vore v. 

Fowler, 2 Bond, 294; Locomotive Co. T. Ei'lo Fowler, 2 Bond, 294 ; McCloakey r,Cobb,2 Bond, 

Ry. Co. 10 Blatchf. 292. 16 ; Thayer v. Wales, 6 Flsh. 448. 

(/) Herndon v. Ridgway, 17 How. 424. (») Herndon v. Ridgway, 17 How. 424. 

(«•) Allen V. BInnt, 1 Blatchf. 480 ; Union Sugar 
Kefi. T. Mathiesson, 2 Clifl. 304. 
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ity of law;(o) and in proceedings for relief against an interfering patent under 
section 4918, Rev. St., no provision is made for service of notice on parties out- 
side of the dlstrict.(p) No judgment can be rendered against a défendant who 
has not been served with process in tlie manner pointed ont, unless the défend- 
ant waives the necessary process by entering bis appearance.(g') A party de- 
fendant may plead service of process on him out of the district by plea in 
abatement of the 8uit.(r) Where a défendant appears without taking excep- 
tions, it is an admission of the regularity of the service ;(s) but if he appears 
and answers the bill he cannot, on the hearing, object that the bill contained a 
prayer for process, or that he was not served. (i) And if he appears and pleads 
on the merits, it is a waiver of irregularity.(M) 

Application of Statuts. ïhis section does not apply to territorial 
courts. (») Its provisions apply to process in equity as well as at law,(M)) as, 
on a bill filed to set aside a foreclosure salo.(a;) It applies exclusively to orig- 
inal process. (2^) 

Pkooess bt Attachment. The circuit court has no jurisdiction in attach- 
ment suits against a non-resident without the district.(2) Process of foreign 
attachment cannot be properly issued by the circuit court in cases where 
défendant is domiciled abroad or not found within the district, so that it can 
be served npon him,(a) andthis applies to corporations. (6) Process of attach- 
ment ou the effects of a person not an inhabitant cannot be served,(e) but if 
served not only onthepropertybuton the défendant, jurisdiction attache8.(d) 
An assignée appointed by a bankrupt court of another district is within 
the rule, although thereis property within the district.(e) Where a citizen of 
the United States is a résident in a foreign country the circuit court has no 
jurisdiction over a suit brought by an alien, although he has property within 
the district which may be attached.(/) 

CoKPOBATioNS. A corporation can hâve no existence beyond the limits of 
the State in which it is ereated; hence, service of process upon its offleers in 
another state will not confer jurisdiction upon a circuit court in that state 
over the corporation. (g^) As a corporation cannot be made a party to a civil 
suit by original process in any other district than the state wherein it was 
created,(ft) so a national bank cannot be sued out of the district in which it is 
located;(î) but a trading corporation may be sued in any district in which it 

(o)Tolancl T. SpraRne, 12 Pet. 300; Ex parte 80 How. 208; Day v. Newark MannPg Co. 1 

Graham, 3 Wash. 0. C. 456 j Wilson t. Graham, Blatchf. 628 ; Saddler v. Hndson, 2 Cnrt. 6 ; Manl. 

4 Wasb. 0. 0. 53. din v. Carll, 3 Hughes, 249; Plcquet v. Swan, S 

(p) lileeett v. Miller, 1 Fed. Rep. 203. Mason, 85; Richmond v. Dreyfons, 1 Sumn. 131. 

(î) Levy V. Pitzpiitrick, 15 Pet. 167. (a) ïoland v. Sprague 12 Pet. 300; Anderson t. 

(r) Van Antwerp v.Hulburd, 7 BlatcM . 428. Shaffer, 10 Fed. Bep. 266. 

(«) Gracie v. Palmer, 8 Wlieat. 699. (i) Myers v. Dorr, 13 Blatchf. 22. 

(1) Segee v. Thomas, 3 Blatchf. 11. (c) Pollard v. Dwight, 4 Craach, 424. 

(«)Toland v. Spragne, 12 Pet. 300; Pollard ▼ (rf) North v McDonald, 1 Bîss. B7; Anderson 

Dwight, 4 Cranch, 421; Irvine v. Lowry, 14 Pet. V. Sh;ift'er, 10 l)'ed. Hep. 266. 
293. (e) Sliainwald v. Lewis, 5 Fed. Rep. BIO. 

(ii)Sa!isbnry V. Sands, 2 Din.270. (/) Picqnet v. Swan, 5 Mason, 35. 

(w) Winter v. Ludlow, 3 Phila. 464. (g-) Northern Ind. K. Co. v. Michigan CenÉ. R. 

(3:) Paolflo B. B. V. M. P. By. Co. 3 Fed. Rep. Co. 15 How. 233 ; Day v. Newmark. ManuCg Co. 

772. 1 Blatchf. 628; Decker v. New York B. & P. Ca 

(y) Picquet v. Swan, S Mason, 35 11 Bliitchf. 76; Myers v. Dorr, 13 Blatchf. 22. 

(i) Holllngsworth v. Adams, 2 Dali. 336; To. (A) Myers v. Dorr, 13 Blatchf. 23. 

laiid V. Sprague, 12 Pet. 301) ; Chiiffee v. Hay ward, (0 Main v. Second Nat. Bank, 6 Eisa. 26. 
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conduets its business,(J) and a foreign corporation may be sued in a district 
other than that o£ which it is a résident, if it has a duly-autliorized résident 
agent qualified to aclcnowledge service of process;(fe) ori£ it consentstbat pro- 
cess may be served on its agent in such state, jurisdiction attaclies.(Z) A for- 
eign corporation doing business witliin the state is liable to suit by service of 
process on an agent, (w) although tliere is no state law requiring it to appoint 
an agent to accept service of process.(n) 

A Personal Privilège and may be Waived. This section is notf"a 
déniai of jurisdiction, but the grant of a privilège to défendant not to be sued 
out of the state where he résides, unless served with process in the state where 
suit is brought ;(o) aud under its provisions the privilège grauted to him may 
be waived, (jj) as by a voluntary appearance ;(g') and his appearance without 
process is a waiver of the privilège to object to the non-service of process.(r) 
So appearing and moving to dismiss the bill for want of equity,(s) or an 
appearance unaccompanied by a plea claimlng the privilège, is a waiver of 
\t.{t) For an appearance to confer jurisdiction the party rnust be a party to the 
record.(M) If a party is a non-resident he may appear in the suit and plead 
his Personal privilège, (c) and such an appearance is not a waiver ;(w) nor 
is it a waiver to appear and plead to the jurisdiction, by an attorney.(aj) 
Where a bill was filed in the southern district of Mississippi against four 
défendants, two of whom appeared for the purpose of moving to dismiss the 
bill and the other two declined to appear and process was not served on them, 
the court had no alternative but to dismiss the bill, they being necessary 
parties.(y) — [Ed. 

(^) Hayden V. Androscoggin Mils, 1 Ped. (o) Harrison v. Eowan, Pet. C. C. 489. 

Rep.93 (rt Flanders V. JEtna Ins. Co. SMason, 1B3. 

(fc) Rnnkle v. Lamar Ins. Co. 2 Fed. Hep. 9; (?) Harrison v. Rownn, Pet. C. C. 489. 

MocU V. Va. Fire & M. Ins. Co. 10 Fed. Rep. 696. (r) Gracie t. Palmer, 8 Wlieat. 699; Eegoe T. 

(l)ExparteSchollenberger, 96 U. S. 369j Knott Thomas, 3 Blatchf. 11; Kelsey T. Pennaylva nia 

T. Sonthern L. Ins. Co. 2 Wooda, 479 ; Ehrman V. R. Co. 14 Blatchf. 89 ; MoCIoskey v. Cobb, 2 Bond, 

Teatonia Ins. Co. 1 Fed. Rep. 471; Rnnkle v. La- 16; Flanders v. .JCtna Ins.Co.3M«son, 158; Har- 

mar Ins. Co. 2 Fed. Rep. 9 ; Fonda v. British Am. rison v. Rowan, Pet. 0. 0. 489 ; Clarko v. Navi- 

Ins. Co. 10 Chi. Leg. News, 309; Albright t. Em. galion Co. 1 Story, 631. 

pire Trans. Co. 18 Alb. L. J. 313. Contra, Pome- («) Jones y. Andrews, 10 Wall. 327. 

roy T. New York & N. H. R. Co. 4 Blatchf. 120; (() Harrison v. Rowan, Pet. C. 0. 489. 

Southern & A. T. R. Co. v, New Orléans, M. & T. («) Kentucky S. M. Co. v. Day, 2 Sawy. 468. 

R. Co. 2Cent. Law J.88; StiUwell v. Empire P. (r) Teese v. Phelps, 1 McAU. 17. 

Ins. Co. 4 Cent. Law J. 463. (w) Harrison v. Kowan, Pet. C. C. 489. 

(m) Albright v. Empire Trans. Co. 18 Alb. L. (x) Commercial Bank T. Slocomb, 14 Pet. 60; 

J.313. SeeBrownell T.T.&B. R.Co. 3Fed.Rep. Thayer v. Wales, 6 Flsh. 448; Decker T. New 

761 ; Moch v. Va . Flre & M. Ins. Co. 10 Fed. Rep. York B. & P. Co. 11 Blatchf. 76. 

696. (y) Herudou v. Ridgway, 17 How. 481. 

(n) Wilson Pack. Co. v. Huuter, H Chi. Leg. 
News, 207. 
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MuNSON V. The Mayok, etc., of New York.* 
{Circuit Court, 8. D. New York. February 22, 1882.) 

pEACTicH — Motion to Rbopen Deceee — NBWLr-DiscovEHED Evidence. 

To justify the opening of a decree on the ground of newly-discovered évi- 
dence, such évidence must of itself be such as to make it probable that its 
introduction would change the resuit. It will not be opened merely to afford 
an opportunity to explore for lurther proofs. 

In Equity. Motion to reopen decree. 

Royal S. Crâne, for plaintiff. 

Fredric H, Betts, for défendant. 

Whbeler, D. J. This cause has now been beard upon the motion 
of the défendant to reopen the interlocutory decree for an injunc- 
tion and account heretofore made therein, and to admit a new defence 
of public use of the patented bond and coupon registers in contro- 
versy by the Chicago, Burlington & Quincy Eailroad Company for 
the period of more than two years prior to the application for a pat- 
ent, which were purchased of the patentée himself. The application 
is founded upon an aiBdavit of Amos T. Hall, in which he testifies to 
such prior use while he was treasurer of that corporation, and afSda- 
vits of counsel showing due diligence in discovering this defence. 
This defence would be meritorious if it could hâve been seasonably 
interposed and clearly made out, according to the requirements of 
the law for defeating a patent. This affidavit, as made, having fuU 
effect given to ail its statements, would make out such defence. 

But, since making this affidavit, the same witness has made an- 
other, at the request of the plaintiff, so modifying the former as to 
make it doubtful upon bis own statements, taken ail together, whether 
it was in fact the patented register which he used for that corpora- 
tion during that time. AU the registers which he did use were con- 
Bumed by the Chicago fîre, so that proof of what they actually were 
would necessarily dépend whoUy upon oral testimony. In addition 
to this, the plaintiff makes affidavit that what was used was not the 
patented invention as perfected, but was a différent register which he 
made before completing the invention patented. This would make 
this defence altogether too doubtful in fact to defeat the patent, if it 
was ail in upon this proof for considération upon hearing in chief , 
and would fall far short of warranting reopening the case if ail other 
requisites for that course were complied with. It is argued for the 

•Reported by S. Nelson White, Esq., of the New York bar. 
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défendant, liowever, that the case sliould in justice be opened to give 
opportunity to investigate this defence and produce cther witnesses, if 
to be found, and to subject thèse to examination and cross-examina- 
tion to develop the facts pertaining to it more fully. This would be 
very proper in preparing for a bearing in chief while the case was 
open for that purpose. That time, however, bas passed, It is for 
the interest of ail that litigation should in due course cease, and that 
experiments in màking proofs should cease. After parties bave had 
a full opportunity to ascertain, take, and présent ail their proofs, and 
tbey bave been taken, presented, considered, and their weight deter- 
mined, there is no just ground for opening the case to afford oppor- 
tunity to explore for furtber proofs. In applications for a new trial' 
on newly-discovered évidence, the évidence offered should of itself be 
Buch as to make it probable that its introduction would change the 
result. The authorities are full to this extent at least, 
The motion must be denied. 



Allen, West & Bush v. Clayton & Prewitt. 

(Circuit Court, E. D. Arkansas. March, 1882.) 

Attachment Soit— Joint Liabilitt — Separatk Pbopebtt. 

Where the state Code provides that ;iudgment may be rendered " for or 
against one or more of several défendants," according as the proof may war- 
rant, it is a provision as applicable to suits by attachment as to suits in any other 
form ; and where an attachment is sued ont against two persona jointly, it may 
be sustained as against the separate property of one alone. 

W. S. McCain, for plaintiffs. 

John A. Williams, for défendants. 

Caldwell, D. J. The défendants were partners in the mercantile 
business, and as such became indebted to the plaintiffs, who sued the 
défendants jointly by their individual names for said indebtedness, 
and at the same time sued out an attachment in the suit, alleging 
that "the défendants had sold and conveyed their property with the 
fraudulent intent to cheat, hinder, and delay their créditera." Issue 
was taken on the affidavit for the attachment, and on the trial of that 
issue it appeared that Clayton, one of the défendants, had made sucb 
a disposition of bis individual property as the affidavit alleged had 
been made by the défendants jointly, and that the writ of attachment 
was levied on the individual property of Clayton. 
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Upon this state of facts the question arisea wliether the attachment 
can be sustained as to both or either of the défendants. For the 
défendants it is argued that the affidavit for attachment counts on 
their joint aot in fraudulently disposing of joint property, and that, 
as the proof relates to the action of one of the défendants only in 
relation to his individual property, there is a fatal variauce between 
the allégation and the proof, and the attachment must fall — that it 
must fail as to both défendants, because there is no proof to support 
the allégations of a joint fraudulent disposition of joint property, and 
that it must fail as to the défendant Clayton, because there is no 
allégation to which the proof can be referred. If the common law in 
relation to joint contracta and the common-law rules of pleading 
were still in force, the position assumed by the learned counsel for 
the défendants would be sound. Bat by section 3587, Gantt's Di- 
gest, it is provided that joint obligations shall hâve the same effect 
as joint and several obligations, and may be sued on and recoveries 
had thereon in like mauuerj and the Gode contains thèse provis- 
ions: 

" Sec. 4480. Where two or more persong are jointly bound by contract, the 
action thereon may be brought against ail or any of them, at the plaintifE'a 
option. * * * 

" Sec. 4701. Judgment may be given for or against one or more of several 
plaintiffs, and for or against one or more of several défendants. 

" Sec. 4704. Though ail the défendants hâve been summoned, judgment 
may be rendered against any of them severally, where the plaintiffs would be 
entitled to judgments against such défendants if the action had been against 
themalone." 

The chapter relating to attachments is part of the Code, and the 
provisions of the Code relating to pleadings and judgments apply to 
attachment suits as well as any other. Sections 4446, 4557. It is 
expressly provided that 'when issue is taken on the attachment "the 
affidavits of the plaintiff and défendant shall be regarded as the 
pleadings in the attachment, and bave no other effect, (section 457;) 
and the power to amend is the same in attachment suits as in others. " 
Tilton V. Colfield, 93 U. S. 163. Under the provisions quoted, the 
debt upon which the attachnient was sued out was the joint and sev- 
eral debt of Clayton & Prewitt, and their joint and individual prop- 
erty might be attached to satisfy it. A oomplaint againat two o^: 
more jointly on a cause of action joint in form, is a good oomplaint 
against the défendants jointly and severally, and a recovery may be 
had against one or ail, according to the proof. Attachment suits cannot 
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be excepted from the opération of this rule. The provision of the 
Code is explicit that judgment may be rendered "for or against one or 
more of several défendants," according as the proof may warrant, 
and this provision is as applicable to suita by attachmenfc as to suits 
in any other form. Section 388, Gantt's Dig. subd. 9. The plain- 
tiffs prove a good ground of attachment against the défendant Clay- 
ton, whose property has been attached, and the attachment is sus- 
tained as to him and his property. If the joint property had been 
attached a différent question would hâve been presented, upon whiob 
no opinion is expressed. 



PuTNAM and another v. Hollender and another.* 

(Circuit Court, S. B. New York. March 1, 1882.) 

Pjîactice— Motion for Attachment— Inprikgembnt. 

Where it is doubtful whether defendant's device infringes complainant's 
patent, sueh question is not to be determined in a summary way on a motion for 
attacliment, tiut must be tried on pleadings and proofa in a new suit. 

In Equity. Motion for attachment. 

A. V. Briesen, for plaintiffs. 

F. H. Bette and E. Fitch, for défendants. 

Blatchfoed, C. J. I do not deem it necessary or proper, in deeid- 
ing this motion for attachment, to say more than that, on the 
construction heretofore given to the plaintiffs' patent by this court, 
it is not satisfactorily established that the défendants' new stopper 
infringes that patent. For the purposes of this suit, three pivotai 
connections are necessary, and it is at least doubtful whether such 
new stopper bas more than two. The case is one in wbich, on well- 
established prinoiples, the questions involved must be tried on plead- 
ings and proof s, in a new suit, and not in a summary manner ii 
this suit. 

♦Reported by S. Nelson White, Esq., of tlie New York bar. 
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United States v. Cobb and others. 
{Circuit Court, D. Massachusetts. April 3, 1882.) 

1. ODOTOMS DuTIBS — RlGHT OP THE GoVKBNMENT. 

The right of the government to the duties is not limited to the lien on th« 
goods, or to the bond given for their payment. The revenue act makes the 
duties .1 Personal debt or charge upon the importer, which accrues to the gov- 
ernment immediately upon the arrivai of the goods at the proper port of entry. 
They are due, although the goods, for any reason, had never come into the 
hands of the customs offlcers, or the statuts proceedings liad never been insti- 
tuted, or through accident, mistake, or fraud no duties or short duties hâve 
been paid, and the importer is not discharged from his debt by the delivery to 
him of the goods without payment. 

2. Cl.'lssipication undbb "Similitude Clause" — Rulings of Sbcebtart of 

THE Treasubt. 

Where the secretary of the treasuiy instructed the collecter of the customs to 
continue to classify jute rejections as jute butts, under the provisions of the 
Revised Statutes, § 2499, known as the "similitude clause," after jute butts 
had ceased to be dutlable and could no longer be a standard of comparison 
under that clause, and the coUector delivered the jute rejections free of duty 
under said similitude clause; and the secretary of the treasury, haviug subse- 
quently discovered his error, in a second instruction to the collector directed 
him to collect the prescribed duty on the jute rejections, — held, that the secre- 
tary had an undoubted right to change his flrst erroneous ruling. 
3 Bond of Importek — Construction cf. 

The bond given by the importera, in which they expressly stipulate to pay 
the amount which raight be found due upon the final liquidation of the entry 
over and above the amount of the estimated duties already paid, is a distinct 
notice to them that a further adjustment of the duties on the entry was to be 
made, and that they miglit be called upon for a further payment. 

On Motion for New Trial. 

Prentiss Cummings, for plaintiff. 

Moorfield Storey, for défendants. 

Before Lowbll and Nelson, JJ. 

Nelson, D. J. Tliis is an action to recover the duties on 619 baies 
of jute rejections imported by the défendants at New York in Aagust, 
1872. At the trial the court directed a verdict for the plaintiff, and 
the défendants now move for a new trial on the groand that this 
direction should not hâve been given. 

Considered in the most favorable light for the défendants, the évi- 
dence proved ihe foUowing facts : 

For several years prior to August 1, 1872, jute butts had been subject to a 
duty of six dollars a ton ; and under the instructions of the secretary of the 
treasury jute rejections had been classifled and made dutiable as jute butts, 
under the provision of section 20 of the act of August 30, 1842, (5 St. 565; 
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Eev. St. § 2499,) known as the "similitude clause," which provides that non- 
enumerated articles shall pay duty at the same rate as the enuraerated duti- 
able article which they most nearly resemble. On the first of August, 1872, 
the act of June 6, 1872, went iiito force, by which jute butts were placed on 
the fvee list. The effect of this act was to change the classittcation of jute 
rejections, since jute butts, haviiig thereby ceased to be dutiable, could no 
longer be a standard of comparison under the " similitude clause." But the 
secretary of the treasury, not at once observing the distinction, on the thirty- 
flrst of July, in response to an inquiry by an importer of jute, instructed the 
collecter of customs at New York to continue to classify jute rejections as 
jute biitts, and thus in effect decided them to be free of duty. On the tenth 
of August tlie défendants impotted a quantity of merehandise from Calcutta, 
ail included in a single invoice, among which were 1,000 baies of jute and 619 
baies of jute rejections, and on the same day entered the same for consump- 
tion. Ail the goods, except the jute, were entered free, and the jute waa en- 
tered as dutiable at $15 a ton. The entry was passed as correct by the entry 
clerk, the jute rejections were passed as free, and the duty on the jute was 
eritiinated at $15 a ton. The défendants paid the estimated duties and received 
a permit to land the goods, and also gave the usual bond required of the 
importer on delivery to him of packages not designated for examination. The 
bond was conditioned, among other things, to pay whatever excess of duties 
should be found to be due upon the final liquidation of the entry, on ail the 
merehandise included in the entry over and above the amount previously 
estimated and paid. Ail the jute rejections were delivered to the défendants 
by the ofïicers of customs on or before August 16th, and on that day were sold 
by the défendants at a priée flxed upon the basis of the secretary's décision of 
July 31st. None of the jute rejections, or any samples of them, were ever 
sent to the appraisers' stores, or examined by the appraisers, or sent to the 
weighers, or weighed ; and none of the packages were ever designated on the 
invoice for examination. On the fourteenth of August the secretary of the 
treasury, having discovered his previous error, addressed to the collecter a 
letter countermanding his instructions of July 31st, and directing him to col- 
lect a duty of $15 a ton on jute rejections, as simllar to unmanufactured jute, 
but adding that " the question, if importers are dissatisfied, can hereafter be 
properly passed upon by the department on a case duly presented by protest 
and appeal." Under thèse instructions the customs ofïicers liquidated the 
duties on the jute rejections at $15 a ton, and ascertained the amount due 
from the importers to be $1,239.43. This liquidation was flnally completed 
and notice thereof given to the importers, as required by the flfty-ninth article 
of the customs régulations, on September 14th, and within 10 days thereafter 
the défendants protested, but did not appeal to the secretary of the treasury. 
Appeals were, however, taken in other cases, upon which the secretary sus- 
tained the importers, and decided that jute rejections were liable to a duty of 
10 per cent, ad valorem, as a non-enumerated article under section 24 of the 
act of March 2, 1851, (12 St. 196,) and to an additional duty of flve dollars a 
ton, as a non-enumerated vegetable substance, under section 11 of the act of 
July 14, 1862, (12 St. 554.) See WilU v. Russell, 100 U. S. 621. By a letter 
of the secretary, dated October 18th, the collecter was notified of this decis- 
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ion, and directed to cause his practice to conform thereto, and to adjust 

unliquidated entries at that rate. 

After the receipt of this letter the collecter directed a reliquidation of the 
duties ou the jute rejections to conform to the new instructions of the secre- 
tary, and accordingly the liquidating clerk, on February 18, 1873, drew his 
pen across the liquidation of September lith, and made on the entry a new 
calculation of duties, whereby the balance due from the importers was flxed 
at $709.80. The entry, with this new calculation upon it, was sent to the 
naval office, and there approved, and was thence returned to the collector's 
office; but the chief clerk did not afflx the final stamp by which the date of 
the liquidation is determined and the liquidation made complète, but held the 
entry without acting on it, awaiting instructions froin the secretary of the 
treasury in regard to the case. The stamp containing the date of the liquida- 
tion was never aflflxed, and no notice of a second liquidation was ever given 
to the importer. 

The court, at the plaintiff's request, but against the objection of the défend- 
ants, directed the jury to retum a verdict for the plaintifE for $965.32, which 
was the amount due as duties on the jute rejections under the last décision of 
the secretary of the treasury, calculated upon the invoice weight and value^ 
and interest thereon from the date of the writ. 

It was not denied by the défendants that thia was the proper rate at which 
jute rejections were dutiable, but they insisted that for other reasons the gov- 
ernment could not recover in this action. 

The first objection was that the passage of the gooda as free at th© 
date of the entry was a décision of the coUector, équivalent to a final 
liquidation of the duties in the case of dutiable goods, that the good» 
were free of duty, and that this décision was binding on the govern- 
ment. But this is manifestly not so. It took place before the gooda 
were landed, and before it was possible that they could be examined 
and classified by the appraisers, and was only the usual preliminary 
estimate of the duties made to ascertain the amount which must first 
be paid or seoured before the importer reçoives a permit to land the 
goods. This is also shown clearly by the bond given by the défend- 
ants, in which they expressly stipulate to pay the amount which might 
be found duo upon the final liquidation of the entry, over and above 
the amount of the estimated duties already paid. 

The second objection is that since there was no désignation of 
sample packages on the invoice, and no regular examination and 
classification of the goods by appraisers ; and since the liquidation of 
September léth was vacated and no second liquidation perfected, — the 
plaintifï bas failed to prove such an ascertainment and liquidation of 
the duties as the statute requires, and is, therefore, not entitled to- 
recover. It certainly might admit pf some question whether the 
réduction of the first liquidation from $1,239.43 to $709.80 had the 
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effect to vacate the first liquidation, except for the différence between 
the two sums. If it did not, the défendants are bound by it abso- 
lutely, notwithstanding the irregularities in the previous proceedings, 
since he failed to foUow up his protest by an appeal to the secretary. 
Act of June 30, 1864, (13 St. 214; Eev. St. § 2931 ;) Westray v. U. S. 
18 Wall. 322; Arthur v. Unkart, 96 U. S. 118; U. S. v. Cousinery, 7 
Ben. 261; Watt v. U. S. 15 Blatchf. 33 ; U. S. v. Phelps, 17 Blatchf, 
312; Chase v. U. S. 9 Fbd. Eep. 882. But, without considering this 
point further, there is another ground which is décisive of the case. 
The summary proceedings which the eustoms officers are required by 
law to take against the goods are in the nature of proceedings in rem, 
but are not the sole remédies of the govemment for the collection of 
its duties. It is well settled that the right of the govemment to the 
duties is not limited to the lien on the goods, or to the bond given 
for their payment. The aot makea the duties a personal debt or 
charge upon the importer, which accrues to the govemment imme- 
diately upon the arrivai of the goods at the proper port of entry. 
They are due, although the goods hâve been smuggled, or for any 
reason hâve never corne to the hands of the eustoms oflScers, or the 
statute proceedings hâve never been instituted, or through accident 
or mistake or fraud no duties or short duties hâve been paid, and 
the importer is not discharged from his debt by the delivery to him 
of the goods without payment. Meredith v. U. S. 13 Pet. 486; U. 
S. v. Lyman, 1 Mas. 482; U. S. v. Phelps, ùbi supra. In U. S. v. 
Phelps it is said by Judge Blatohford that "it is well settled that the 
duties due upon ail goods imported constitute a personal debt due to 
the United States from the importer ; that the consignée is, for this 
purpose, treated as the owner and importer ; that such debt is inde- 
pendent of any lien on the goods and of any bond given for duties ; 
and that the right of the govemment to the duties accrues when the 
goods bave arrived at the proper port of entry." 

The same rule bas been held to apply to the internai revenue acts. 

In Dollar Savings Bank v. U. S. 19 Wall. 227, it was decided 
by the suprême court, under the act of June 30, 1864, that a tax on 
the undistributed sums added during the year to the surplus funds of 
a savings bank could be coUected by the govemment in an action of 
debt against the bank, although the assessment of the tax by the 
revenue officers provided for in the act had never been made, and 
although the time for making the assessment had expired ; the court 
holding that the statute itself was a sufficient assessment to create 
the debt. 
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In U. S. V. Hazard, decided by Judges Clifford and Knowles in 
this circuit, (22 Int. Eev. Eec. 309,) it was held, under the act of 
March 2, 1867, that the government was not concluded by the assess- 
ment of an income tax by the revenue officers, and that after its 
assessment and payment the government could maintain an action 
for the différence between the tax asaessed and the tax which should 
bave been assessed upon the défendant. 

ïhese principles apply to and must govern the présent case. It 
appears that the jute rejections were liable to a dufcy of 10 per cent. 
ad valorem, and to an additional duty of five dollars a ton, and that 
thèse duties bave never been paid. The plaintiff is clearly entitled 
to recover them in this suit. 

The transaction seems to bave been unfortunate for the défend- 
ants, but the case can hardly be called one of légal hardship. The 
secretary had an undoubted right to change bis ûrst erroneous rul- 
ing. The bond given by the défendants was a distinct notice to them 
that a f urther adjustment of the duties on the entry was to be made, 
and that they migbt be called upon for a further payment. The 
goods were delivered up to them under a olear mistake. 

If the action of the collector or bis subordinates resulted in vacat- 
ing the original liquidation, it certainly did not work to the préjudice 
of the défendants, since it restored them to ail the rights which they 
had lost by their f^ilure to appeal to the secretary. At ail events 
the défendants' misfortUne is not one for which the courts can afford 
relief. 

Motion denied. 
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The Timbeb Cases. 
{District Court, W. D. Missouri. September Term, 1881.) 

1. Public Lands— KrGHTS ov Settlbrs. 

Wliere a person entera upon public land with tho view of pre-empting it, and 
before the expiration of the year during which he ought to hâve proven up his 
claim he homesteaded his pre-emption, the pre-emption as well as the home- 
stead must hâve been taken in good faith for the purpose of résidence, settle- 
ment, and improvement. 

2. SaMB— RiGHT TO COT TiMBBR. 

A person enteriag on the public land for the purpose ot pre-emption, or to 
secure a homestead, in good faith, may eut the timber standing thereon for the 
purposes of cultivation, and after applying such portion as can be used for the 
improvement he may sell or dispose of the balance. 

3. Samb — Restrictiok as to Right. 

A settler on the public lands has no authority to go outside of the improve- 
ments, eut or sell timber, and thue dénude the land and destroy the value of the 
public domain, even though he intends to acquire the title under his claim. 

Keekel, T>. J., (charging jury.) The lawB of the United States 
invite settlement on public lands for the purpose of acquiring home- 
steads. While doing so they seek to proteet the timber, often consti- 
tuting a valuable part of the land, so that the pre-emptor may obtain 
the f ull benefit intended. The law will not allow injury to the value 
of the land under either the pre-emption or homestead law. In the 
case before you the défendant first pre-empted the land, and before 
the expiration of the year during which he ought to bave proven up 
his claim he homesteaded his pre-emption, thus obtaining an exten- 
sion of time within which to acquire his homestead at a greatly 
reduced rate of cost. Whether such a proceeding was contemplated 
by the law it is unnecessary to détermine, but I am inclined to think 
that it is at least within the spirit of the act. Both the pre-emption 
as well as the homestead must, however, hâve been taken in good 
faith ; that is, for the purpose of résidence, settlement, and improve- 
ment. Eesidence on the land alone, without intention of acquiring 
the land as a homestead, will not answer the purpose. From the 
testimony in the case you will hâve to détermine whether the entry 
on the land claimed by pre-emption or homestead was for permanent 
résidence and for cultivation, or for the purpose of cutting and sell- 
ing of timber. A pre-emption or homestead claimant may eut 
timber needed for the improvements he is or contemplâtes making. 

The timber standing on the land intended for cultivation the claim- 
v.ll.no.l — 6 
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ant may eut, and after applying such portion as can be used, and is 
needed for the improvement for that purpose, he may sell or dispose 
of the balance to the best advantage. The law is not so unreasona- 
ble as to require timber which bas to be removed for the purpose of 
cultivation to be burned or otherwise wasted, but -will allow the pre- 
emptor to bave the benefit of it to aid him in aucomplishing the 
design of the law. A settler on the public lands oannot, however, 
go outside of the improvements, eut and sell timber, even though he 
intends to acquire the title under bis claim, for he might at any time 
change bis intention after the timber is taken, and thus defeat the 
object of the law. The length of time the défendant bas been on the 
land pre-eïQpted or homesteaded, the character of the buildings 
ereoted by him, the work done towards making fields and improve- 
ments for farming, if any, the quantity and quality of the timber cul 
and sold, and the place or places where eut, whetherthe olaimant was 
relying on eutting and selling timber for a living ratber than on farm- 
ing, — ^in fine, everything pertaining to the case is to be carefully ex- 
amined byyou in order to arrive at the good or bad.faith with which 
the défendant held the possession of the land and did the acts com- 
plained of. The law présumes that he acted in good faith, and it is 
only when you are satisfied from the testimony and ciroumstances of 
the case that he did not so act, that you can find him guiity. The 
pre-emption and homestead laws should not be made use of to de- 
stroy the yalue of the public domain, and make it less valuable to 
those for whom the same is primarily intended ; namely, the settler 
and oceupier. 

The jury found the défendant guiity in the case tried. 
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Campbell and another ». Kavanaugh. 

(Circuit Court, N. D. Nm York. January 23, 1882.) 

Patents— Impeovement m Knitting-Machines. 

Where a portion of tlie structure was useless, and not sold to be iised, and 
•was not used in any inf ringing structure, the patent is not infringed in making 
and selling it. An article is not an infringement. nnleas it is to be used in the 
manner pointed out in the patent. 

E. S. Jenney, for plaintif s. 

E. Caren, for défendant. 

Blatchfobd, C. J. This suit is brouglit on reîssued letters patent 
No. 8,391, granted to the plaintiffs, September 3, 1878, for an "im- 
provement in burrs for knitting-machines;" the original patent, No. 
43,636, having been granted to W. H. Carr and M. P. Akin, July 
26, 1864, for an "improvement in knitting-machine burrs," on the 
invention of said Carr. The spécification of the reissue is not signed 
by Carr, but is signed by Campbell and Clute. It is as foUows, includ- 
ing what is inside of brackets and what is outside of brackets, omit- 
tihg what is in italics : 

"Figure 1 is an end view [.] Figure 2 [is] a side view, with part of the 
hlades removed [.] and figure 3 [is] a sectiou [as indicated by] at or about the 
[Unes] Une z,z, in figure 1 [.] ofa knitting-maahhie burr emhodying my inven- 
tion; and figure 4 is a side view ol one of tlie [wings or] blades [.] and fig- 
ures 5 and 6 [are] perspective views of the two parts of the slotted hub which 
holds the blades, and figure 7 [is] a side view of the [screw bush] part by 
which the two parts of the slotted hub are secured togetlier [.] vxith at burr; 
like Like [letters of référence indicatelike] parts [in the several] beingmarked 
by the same letters in ail the figures, [figures of the drawings.] Before this 
invention burrs for knitting-machines had been made with removable wings 
or blades, clamped in a slotted hub in such manner that the blades, when 
broken or worn out, could be readily removed and replacée by new ones, upon 
sirnply loosening or remotdng the devines by which the blades were clamped in 
the slotted hub, eoaamples of such knîtting burrs being shown in the spécifica- 
tions and drawings of English patent No. 10,724, granted in the year 1845, 
and United States letters patent No. 85,565, dated June 10, 1862, But, in 
such knitting burrs, the removable blades were secured in a slotted hub by rings 
or disks clamped against the latei-al edges of the blades, outside of the slotted 
part of the hub, at its ends; so that part of the body of the burr which held 
the hlades had a considerably greater thiokness than the slotted part of the hub 
in which the blades were inserted, which greater thiokness rendered the burr 
much more bulky and far less convenient to lise in some kinds of knitting- 
machines that the eommon knitting burr having blades of like toi'dth soldered 
fast in q, simple slotted hub, [This invention consista in the peculiar construc- 
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tîon of the removable wîngs or blades of knitting-maehine burrs, and also in the 
combinatioii of such wiiigs or blades with tlie hub and bush, whereby a more 
complète and efficient kuitting-machine burr is produced than heretofore, and in 
which the necessity for clatnping the removable blades at their extrême ends, 
as has heretofore been done, is avoided. * * *] Now one part of my 
invention comists in making the inner ends of removable wings or blades. A, 
of knitting-maehine burrs, each with a dovetail or ftaring projection, b, figure 
4, and two shoulders, e, a, one on each side of the said flaring projection, in 
such manner that blades thus formed can be firmly secured in a hollow slotted 
hub ofsuitable construction by means ofdevices located within or insîde of the 
huh, instead of at the outer ends or on the outside thereof. Another part of 
my invention consists in making a slotted [the] hub [is constructed] for a 
knitting-maehine burr of two separate rings, D, D', [see figures 5 and 6, 
which are provided with central lioles to receive the screw bush] havîng equal 
séries ofslots, e, e, in and around them, and held together end to end by a cen- 
tral screw boit, ¥, or its équivalent, and [with oblique slots, e, e, figures 5 and 
6, and hâve] having the unshtted inside parts of their inner ends, g, g, made 
hollowing or inclined outward towards each other, [substantially as shown in 
figures 3, 6, and 6,] so as to form thereby an outwardly narrowed annular space, 
h, [see] figure 3, between the two hub rings [.] in such manner that a séries of 
separate knitting burr bïades of suitable size and shape can be fully inserted 
andflrmly clamped within and by the said united hub rings tJiemselves, without 
the aid ofany other device or devioes. [The hub ring, D', is provided with a screw 
thread, substantially as shown in figure 5. The central screw bush, F, or its 
équivalent, is constructed, substantially, as shown in figures 3 and 7, of a 
diameter to fit the central hole in ring D, and is provided with a central hole, 
(see figure 8,) to receive the arbor or stud upon which the burr revolves. This 
is provided upon one end with a collar of somevvhat longer diameter than the 
central hole in ring D, (see figures 3 and 7,) and upon the other end with a 
screw thread which fits and screws into the screw into the central hole of 
ring D'. The blade or wing. A, (see figure 4,) is constructed from sheet métal 
of proper thickness in the ordinary way, and is provided with and has at- 
tached to its inner edge the dovetail or flaring projection, b, wider at its inner 
extrême end than at the point where it is joined to the blade or wing. ïhe 
ring, D, is placed upon the screw bush, F, close to the collar, (see figure 3,) 
and the ring, D', is screwed upon the screw of the bush, F, a proper distance. 
The rings were adjusted so that the slots, e, e, exactly correspond with each 
other when on the bush, F. A séries of wings or blades, A, are placed in 
proper position suecessively in the slots, e, e, with the dovetails or flaring pro- 
jections, 6, extending into the outwardly narrowed annular recess, h, formed 
by and between the ends, g, g, of the hub rings, D, D', (see figures 3, 5, and 6,) 
and the screw bush, F, is then flrmly screwed into the ling, D'. This action 
of the screw closes together eudwise the two hub rings, D, D'.] And another 
part of my invention consists in the arrangement of a séries of knitting-burr 
blades, A, each havîng on its inner end d dovetail or flaring prqfectîon, b, and 
shoulders, c, c, on both sides thereof, in combination with a knitting-burr hub 
composed of two rings, D, D', Tiaving equal séries of slots, e, e, in and around 
them, and held together end to end by a central screw boit, F, or its équivalent, 
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wi.t?t the inside uiislottedpart, g, g, oftlieir inner ends inclined outward towards 
nach other in nuch manner [as to cause their] that the said inclined inner 
ends, g, g, [to] of the hub rings clamp against the inclined edges, i, i, of the 
flaring projections, [or dovetails on,] 6, of the blades [or wings] and [thus] 
thereby draw and hold [them into place] the blades into and with their [edges] 
shoulders, c, c, [tightly pressed,] tight against the bottoms of the [oblique] 
slots, e, e, in the hub rings [.] and thus produce [from this it will beseen that] 
a cheap and durable knitting burr [is produced] from which any or ail of its 
blades can be readily removed and replaced by others, [by] upon simply 
[unserewing the serew bush, F, thereby,] loosening the hub rings [and] in 
which the blades are clamped [.] in a slotted hub, not only by means of deviœs 
looated inside of the hub, but by means ofthe inner ends of the two united hub 
rings that constitute the slotted hub itself. [This] And such a knitting burr 
is thinher and lighter and generally more readily applied to knitting machines 
of close and compact construction than a knitting burr having projeeted 
blades of like width clamped in a slotted hub by means of devices applied to 
to the [ends] edges of the blades at the outer ends or on the outside of the 
slotted l>ub." 

Keading in the foregoing what is outaide of brackets, including what 
is in italics, and omitting what is inside of brackets, gives the text 
of the original spécification. 

The claims of the reissue are as follows : 

"(1) A knitting-burr blade. A, having on its inner edge a dovetail or flar- 
ing projection, 6, and shoulders c, c, substantially as herein described. (2) A 
séries of knitting-burr blades or wings, having a dovetail or flaring projection 
on the inner edge of each, in combination with a hub having oblique slots and 
an outwardly narrowed annular space, wherein the dovetails or flaring pro- 
jections of the blades are secured. (3) The combination of a séries of wings 
or blades having a dovetail or flaring projection on the inner edge of each, a 
hub having oblique slots and an outwardly narrowed annular space, and a 
central hollow screw bush or its équivalent, ail operating together, as de- 
scribed, so as to clamp within the outwardly narrowed annular space the edges 
of the dovetails or flaring projections, substantially as described." 

The claims of fche original patent were as follows : 

"(1) A knitting-burr blade, A, having on its inner end a dovetail or flar- 
ing projection, b, and latéral shoulders, c, e, substantially as herein described. 
(2) A knitting-burr hub composed of two rings, D, D', slotted and secured 
together, end to end, and having an outwardly narrowed annular space, h, 
formed by and between the inner ends of the said united hub rings, substan- 
tially as herein described. (3) The combination of a séries of wings or blades, 
A, each having a dovetail or flaring projection, 6, and shoulders, c, c, on its 
inner end, with a hub composed of two rings, D, D', slotted and clamped to- 
gether, end to end, and having an outwardly narrowed annular recess, h, 
formed by and between the inner ends of the said united hub rings, substan- 
tially as herein described." 
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It cannot fail of observation that the hub composed of two slotted 
rings, secured together with an outwardly narrowed annular spac© 
between the inner ends of the rings, is not claimed in the reissue 
either by itself or in combination with the wings. Such a hub is 
claimed in claim 2 of the original. Such a hub, in combination with the 
wings, is claimed in claim 3 of the original. Such a hub is made a 
prominent feature of invention in the original, so that the wings may 
be clamped between and by the wings without other device. In claims 
2 and 3 of the reissue, the effort seems to be to reduce the hub to a 
hub not necessarily of two slotted rings, and to a hub having an 
outwardly narrowed annular space somewhere, but not between the 
inner ends of two slotted hub rings. It is clear, from the description 
and drawings of the original patent, that Carr had no idea of an 
annular space any where except between two slotted hub rings, — a hol- 
low interior annular space in a hub formed of two slotted rings. The 
description in the reissue speaks only of "an outwardly narrowed 
annular space, h, between the two hub rings, which are both of them 
slotted rings. Therefore, the hub, in claims 2 and 3 of the reissue, 
must be construed to be only a hub formed of two slotted rings, and 
the "outwardly narrowed annular space" in those claims must be 
construed to be only such a space when it is a hollow space between 
two slotted hub rings. 

The original spécification points out that the old way of securing 
removable rings in a slotted hub was to press disks against their 
edges outside of the end of the slotted part, and that Carr's idea was 
to put the pressing device, and, of course, the part to be pressed, in- 
side of the hub. He did this by a hollow hub, made of two separable 
rings, having an outwardly narrowed annular space between them, 
and put into this space a correspondingly shaped dovetail attached 
to the ring in the slot, and made the rings press against the inelined 
edges of the dovetail, and so hold it tightly against the bottom of the 
slot. Under the above construction the défendant does not infringe 
claims 2 and 3 of the reissue. 

In the défendant 's burr No. 7 the hub is in one pièce, and not in 
two. There is no hollow space between two rings. The wings No. 6 
hâve a projection downward at one end, which projection is bevelled 
on its inner edge. That edge cornes against a shoulder on one face 
of the hub, and a disk outside next that face presses against the 
edges of the wings. This disk is no part of the hub. It is not 
slotted. It is pressed np by a screw boit and holds the wings in 
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i»lace. It does so in substantially the same manner referred to as 
old in the original spécification. 

The wings No. 6 are no infringement of claim 1. They hâve but 
one shoulder, and could not be used in the Carr burr. 

The wings No. 5 made and sold by the défendant, though like 
Carr's wing, were not sold to be used in a burr made like Carr's. 
Carr's burr, it is shown, went out of use and was superseded by forma 
not covered by the patent. The burrs in -which such wings were to 
be used were not covered by the patent, because they did not hâve a 
hub of two slotted wings. The wing per se is useless, and it was not 
sold to be used, nor was it used, in any infringing structure. Hence, 
the patent was not infringed by making or selling it. Claim 1 must 
be limitéd to a wing to be used in a hoUow-slotted hub. Otherwise it 
is not a claim to any meohanism or to any patentable structure, but 
only to a pièce of métal of a certain shape, incapable of use till in- 
corporated in another structure. The article is not Carr's knitting- 
burr blade unless it is to be used in the manner pointed out in tha 
patent. 

The bill must be dismissed, with costs. 



Haybs V. BoOKEL.* 

(Oireuii Court, S. D. New York. Febfuary 27, 1882. ) 

Lettbtîs Patent— Vamditt of— SKTLiaHTs. 

Reissues Nos. 8,597, 8,674, 8,675, and 8,688, granted to George Hayes for im- 
provements in skylights, hdd, to be good and valid, and not void for want of 
novelty or failure to show patentable combinationa. 

In Equity. 

J. H. Whitelegge, for plaintiff. 

J. H. Ketchen, for défendant. 

Blatchfokd, g. j. This suit is brought on four patents, reissues 
Nos. 8,597, 8,674, 8,675, and 8,688, ail granted to the plaintiff. 
The skylights which the plaintiff saw being made at the defendant's 
shop in the fall of 1879, were, he says, in ail respects similar in con- 
struction and opération to the skylight he saw on the Garner build- 
ing. This was af ter the rejssyes were granted, and before the suit 
was brought. The plaintiff describes the Garner structure. That 

*Reported by S. Nelson Wbite, Esq., of the New York bar. 
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structure eontains what is covered by claims 1 and 2 of No. 8,597; 
by claims 8, 12, and 13 of No. 8,674; by claim 7 of No. 8,675; and 
by claims 1 and 2 of No. 8,688. The above are ail the claims alleged 
in this case to hâve béer infringed, except claim 4 of No. 8,688. 
That claim is found in the Pacific Bank structure. That was put on 
by the défendant in February, 1880, whioh was after the reissue and 
before the bill was filed. Such is the évidence. If those structures 
were not put on by the défendant, or were put on by him before the 
reissues,' it was easy for him to hâve testified to that effect. It 
satisfactorily appears that ail of the above-named claims hâve been 
infringed by the défendant. 

The défendant adduces against claims 1 and 2 of No. 8,597 the 
patents to Shaw, lUingworth, Tomlinson, and Henricksen; against 
claims 8, 12, and 23 of No. 8,674, the patents to Eichards, Dench, 
Weston, Harriaon, and Curtis, Flinn, and Paxton; against claim 7 
of No, 8,675, the patents to Cornell and Paxton; and against claims 1, 
2, and 4 of No. 8,688, the patents to Weston, Dench, and Perks. 
The aboye-named are the patents urged in the brief of the counsel 
for the défendant. I hâve examined the testimony in regard to them 
particularly. I hâve also read ail the testimony. My conclusion is 
that none of the above claims are shown to be void for want of novelty. 
I hâve also considered, in regard to No. 8,597, the objections as to 
claims 1 and 2, that there was not a sufïïciency of invention, and 
that the description is too vague, and that the combinations are not 
patentable combinations, but only aggregations ; in regard to No. 
8,674, the objections as to claims 8, 12, and 13, that there was not 
a sufficiency of invention, and as to claims 12 and 13, that they show 
only a duplication of parts ; in regard to No. 8,675, the objection as 
to claim 7, that there is not a sufiQciency of invention ; and in regard 
to No. 8,688, the objections as to claims 1 and 2, that there is not a 
sufficiency of invention, and as to claim 4, that there is not a pat- 
entable combination. The objections are none of them regarded as 
tenable. The infringing devices of the défendant which I hâve con- 
sidered are those represented at the right hand of plaintiff's Exhibit 
No. 5, opposite claims 1 and 2 of No. 8,597; claims 8, 12, and 13 of 
No. 8,674; claim 7 of No. 8,675 ; and claims 1, 2, and 4 of No. 8,688. 
Those and ail substantially like them must be regarded as infring- 
ing. 

The usual deoree will be entered for the plaintiflf, with costs. 
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The City of Hartford. 
(DiKtrict Court, S. D. New York. March 15, 1882 > 

1. AdMIRALTV — PraCTICE— PUOPBKÏÏ ArrESTED — 8KCURITT. 

Courts of admiralty, by virlue of their gênerai powers in regulating theîr prac- 
t jce for " the due administration of justice," as well as under the forty-sixth 
suprême court rule in admiralty, hâve power to require the security upon any 
bond or stipulation given as a substitute for property arrested m rem to be kept 
good, and in cage of the insolvency of either surety to require additional secur- 
ity to be filed, and in default thereof that the defence be stricken out. Cases of 
this kind not provided for by the gênerai rule may be met by order in the 
cause. 

2. Same— Application dp Pre-Existing Ruies. 

The pre-existing rules in regard to sureties in stipulations should be applied 
by analogy to similar cases arising upon bonds given under the act oî 1847. 

3. Same — Death of Surety — Additional Stjebty Required. 

One of two sureties in such a bond given for the release of a vessel having 
died insolvent, and the claimant being a foreign corporation, and having made 
an assignment for the beneflt of its creditors, îidd, that an additional surety 
must be given in place of the surety deceased, according to the rules applicable 
to stip\ilation8. 

Motion for Further Security. 

Edivard D. McCarthy, for libellants. 

HuntUy é Bower, for claimant. 

BnowN, D. J. The libel in this case was filed on the twenty-sec- 
ond day of March, 1881, to recover $1,012.15 damages for injuries 
by collision. The Hartford & New York Steam-boat Company ap- 
peared as claimant, and gave a bond under the act of 1847 for the 
release of the vessel arrested, with two sureties, who were approved 
upon justification. The claimant afterwards filed an answer, and 
the cause is still pending in this court. Upon an affidawt show- 
ing that one of the sureties has died insolvent, that the claimant is 
a foreign corporation, and has made an assignment of ail its prop- 
erty and is insolvent, the libellants move for an order that the claim- 
ant file additional security, and that the other surety be required to 
appear and be examined touching his sufficieney. In reply, an affi- 
davit is submitted on the part of the claimant, asserting on informa- 
tion and belief that the claimant's assets are sufficient to pay their 
creditors and leave a large surplus, and that the living surety is a 
person of large means and of ample responsibility ; and an afiSdavit has 
also been submitted by the surviving surety to the effect that bis oir- 
cumstances are unchanged since his approval on the "bond. As the 
n^oving affidavit does not allège any change in the eircumstances of 
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the living surety sinee Lis approval, no sufficient reason appears for 
requiring further justification on his part. 

Some question bas been raised concerning the power of tbe court 
to require additional security in place of the deceased surety in the 
bond given under the act of 1847. Tbough I hâve not been referred 
to any express adjudication on the subjeet where the authority of the 
court bas been questioned, it has certainly been tbe practice of this 
court, in repeated instances to require further security, as in case of 
"stipulations." 

The power to require additional security, where tbat previously 
given has become insufficient or worthless, like tbat of abating exorbi- 
tant security, has long been recognized as one of tbe incidental powers 
of the court in regulating its practice and proceedings. By the sixtb 
section of tbe act of August 23, 1842, (5 St. at Large, 518,) tbe 
suprepae court were autborized "generally to regulate the whole 
practice of the said [admiralty] courts." Acting upon this authority, 
and recognizing the requirement of additional security as belonging 
to tbe department of "practice and proceedings," the suprême 
court, by rule 6 of its gênerai admiralty rules, provided that "in ail 
suits in personam, * * * if eitber of tbe sureties shall become 
insolvent pending the suit, new sureties may be required by the order 
of the court to be given, upon motion and due proof tbereof ; " and by 
rule 46 the district and circuit courts, "in ail cases not provided for by 
the foregoing rules, are to regulate the practice of said courts, respect- 
ively, in snch manner as sball be deemed most expédient for the due 
administration of justice in suits. in admiralty." By rule 55 of this 
court it is accordingly provided tbat "in ail cases of stipulations in 
civil and admiralty causes any party having an interest in the sub- 
jeet matter may move tbe court, on spécial cause sbown, for greater 
or better security." 

Whilé the sixtb gênerai rule in admiralty does not provide ex- 
pressly for suits in rem, the fifty-fifth rule of this court does apply 
to suits in personam and to suits in rem alike; and this power, "in ail 
cases of stipulations," has never been questioned, so far as I am 
aware. Tbe language of tbe fifty-fifth rule of this court has not 
been amended since the act of 1847 so as to embrace expressly the 
cases of sureties in bonds given under that act. But the authority 
expressly conferred by rule 46 of the suprême court rules in admi- 
ralty upon district and circuit courts, to "regulate the practice as they 
shall deem most expédient for the due administration of justice," as 
■well as their inhérent power as courts of admiralty under the consti- 
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tution, extends no less to the enactment of gênerai rules than to just 
provisions i'or cases as they arise net previously provided for by any 
express rule. 

In the case of The Virgo, 13 Blatchf. 255, the sureties in the 
stipulation given in the district court had becoine insolvent dnring 
the appeal to the circuit, in which court a motion was made for new 
sureties, and there was no rule in that court in regard to the subject. 
The court, Benedict, J., says : "In the absence oE a rule the court has 
power to remedy the omission by order made in the cause." Upon 
the objection that the stipulation once given for value as a substitute 
for the vessel could not be required to be ohanged, he continues: 
"It is not the sole substitute. * * * If it were so, additional 
eecurity could never be required when once the vessel is released; 
and yet the right to require additional sureties to the stipulation in 
the district court is declared by the rules of the court. * * * j 
doubt not, therefore, that it is proper to say that part of the obliga- 
tion which claimants in actions in rem assume when they receive at 
the hands of the court property in the custody of the court by sub- 
stituting therefor personal security, by way of a stipulation for value, 
is to maintain their stipulation good in the matter of the sureties." 

In 2 Conkling's Adm. Pr. 112, it is said : "As the sole object of the 
security is the attainment of justice between the parties, the court is 
bound so to regulate the exercise of the right to exact it as to pre- 
vent its abuse as well as its abridgment." 

In providing for the discharge of property arrested under process 
in rem, by giving a bond or stipulation in double the amount claimed, 
according to the act of March 30, 1847, I do not think that congress 
intended anything more than to provide a form of security in addi- 
tion to those already existing, subject to the same incidental powers 
of the court in the administration of justice as the forms of the secu- 
rity previously in use. It could not hâve been its intention to estab- 
lish a form of security which should be so far beyond the ordinary 
incidental and acknowledged powers of the court as to leave the par- 
ties practically remediless and defeat the ends of justice, in the case 
of the insolvency of the sureties. I must hold, therefore, "that the 
power of the court to regulate its practice for the "due administration 
of justice" extends to cases of insolvency of sureties under the act of 
1847, as in cases of stipulators and their sureties in the former course 
of procédure. 

The rules of this court in regard to such stipulations should there- 
fore be applied by analogy to similar cases arising under bonds given 
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under the act of 1847. The act of 1847 does not expressly say 
whether there shall be one or two sureties. It provides for "sufficient 
surety, to be approved by the judge of the court," etc., and for "judg- 
ment on the same both against the principal and sureties." Upon 
this language, I think, it is clearly within the rnles or the discrétion 
of the court to require one or more sureties, according to the circum- 
stances of the case. The fifty-ninth rule of this court requirea that 
"ail stipulations in causes civil and maritime shall be executed by the 
principal party, (if within the district,) and by at least one surety 
résident therein," and that "non-resident parties must supply at least 
tv?o sureties;" and this rule bas been folio wed by analogy, in this 
district, in bonds given under the act. 

In the présent case the claimant is a non-resident, and two sure- 
ties were aceordingly given. The bond would not otherwise bave 
been approved. One of the sureties having died insolvent, I think 
the ordinary rule in regard to stipulations must be applied in regard 
to this bond given under the act of 1847. Especial reason forinvok- 
ing this rule exists in this case, since the claimant, a foreign corpo- 
ration, having made an assignment, is presumably insolvent. 

An order should therefore be entered that an additional surety be 
furnished by the claimant, to justify on due notice ; and, in case of 
failure so to do within such time as may be allowed by the court, the 
claimant's defence to be stricken out. 



NOTES OF CURRENT DECISIONS 
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UNITED STATES SUPREME COURT. 



A.ntion by Stoekholder. 

Hawes V. CoNTEA CosTA Water C3o. TMs case was referred to In tho 
décision of C. J. Sawyer in Dannmeyer v. Coleman,* and \*as one in which a 
citizen of New York, a stoekholder in the Contra Costa "Water-works Com- 
pany, flled a bill on behalf of himself and other stockholdera wlio might 
choose to come in and contribute to the costs and expenses of the action 
against the city of Oakland, the Contra Costa Water-works Company, and 
others, ae trustées and directors of said company. 

The foundation of the complaint was that the city of Oakland claimed at 
the hands of the water-works company water, without compensation, for ail 
municipal purposes whatever, including watering the streets, public squares 
and parks, flushing sewers, and the like, whereas it was only entitled to re- 
ceive water free of charge in cases of flre or other great necessity; that the 
water-works company complled with this demand, to the great loss and injury 
of the company, and to the diminution of the dividends which should come 
to himself and other stoekholders, and the decreased value of their stock. 
And he alleged as f oUows : That " on the tenth day of July, 1878, he applied 
tothe président and board of directors or trustées of said water company, and 
requested them to desist from their illégal and improper practices aforesaid, 
and to limit the supply of water free of charge to said city to cases of fire or 
other great necessity, and that said board should take immédiate proceedings 
to prevent said city from taking water from the works of said company for 
any other purpose without compensation; but said board of directors and 
trustées hâve wholly deelined to take any proceedings whatever in the prom- 
ises, and threaten to go on and furnish water to the extent of said company's 
means to said city of Oakland free of charge, for ail municipal purposes, as 
has heretofore been done, and in cases other than cases of fire or other great 
necessity, exeept as for family uses hereinbefore referred to; and your orator 
avers that by reason of the promises said water company and your orator and 
the other stoekholders thereof hâve suffered, and will, by a continuance of 
said acts, hereafter suffer, great loss and damage." To this bill the water- 
works company and the directors fuiled to make answer, and the city of Oak< 

*To appear on page 97, jitn, (93) 
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land flled a demurrer, which was sustained by the court, and the bill dia- 
missed. Complainants then took this appeal, which was decided at the Octo- 
^er terra, 1881, where the judgment was afflrmed. 

Miller, J.. on the appeal héld. In the light of the authorities, both English 
and American, including Dodge v. "VVoolsey, 18 How. 331, that in such case 
tliere must exist, as foundation for the suit, (1) soaie action or threatened 
action of the managing board of directors or trustées of the corporation which 
is beyond the authority conferred by their charter or other source of organiza- 
tion ; or (2) such a fraudulent transaction, completed or threatened by the 
acting managers, in connection with some other party, or among tbemselves, 
or with the other shareliolders, as will resuit in serious injury to the corpora- 
tion or to the interests of the other shareholders ; or (3) where the board of 
directors, or a majority of them, are acting for their own interests, in a man- 
ner destructive of the corporation itself, or of the rights of the other share- 
holders; or (4) where the majority of shareholders themselves are oppress- 
ively and illegally pursuing a course, in the name of the corporation, which 
i? in violation of the rights of the other shareholders, and which can only be 
restrained by the aid of a court of equity, (5) It must also bemade to appear 
that plaintiiï has made an earnest effort to obtain redress at the hands of the 
directors and shareholders of the corporation. (6) That he was the owner of 
the stock on which he claims the right to sue, at the time of the transactions 
of which he complains, or that it has since devolved on him by opération of 
law. (7) That the suit is not a collusive one to confer on a court of the 
United States jurisdiction in a case of which it would otherwise hâve no cog- 
nizance. 

The cases cited in the opinion were: Foss v. Harbottle, 2 Hare, Ch. 488; 
Mozeley v. Alston, 1 Phill. Ch. 790; Gray v. Lewis, L. E. 8 Ch. 1035: McDou- 
gall v. Gardiner, L. R. 1 Ch. Div. 21 ; Atwood v. Merrywether, L. R. 5 Eq. 
464, note; Lord v. Copper Mining Co. 2 Phill. 740; March v. Eastern R. Co. 
40 N. H. 549; Peabody v. Flint, 6 Allen, 52; Brewer v. Boston Theater, 104 
Mass. 378, where the gênerai doctrine and its limitations are well stated. Also 
Hersey v. Veazie, 24 Me. 9, and Samuels v. Ilolladay, 1 Wool. 400. 

Public Lands — Patents. 

St. Louis Smelting & Refinin& Oo. v. Kemp & Nuttall. Suit was 
commenced in one of the state courts in the state of Colorado, and was re- 
moved to the circuit court of that district. It was brought by the plaintiff, a 
corporation created under the laws of Missouri, for the possession of real 
property under the practice existing in Colorado claimed under a United States 
patent. The défendants objected to the introduction of the patent in évidence, 
and ofEered documentary évidence tending to show irregularity in the proceed- 
ings had in obtaining the patent, to the introduction of which évidence the 
plaintifE objected. The case went to the jury under instructions of the court, 
which were excepted to by the plaintiff, and the jury found for the défendant, 
and judgment was entered accordingly. In a review of the case brought up 
on error to the suprême court of the United States from the circuit court of 
the district of Colorado, and decided February, 1882, Mr. Justice Fiéld, in deliv- 
«ring the opinion of the court, said as follows: 
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"The patent of the United States is the conveyance by which the nation 
passes its title to portions of the public domain. The officers of the laud 
department, in hearing testimony as to matters presented for their considéra- 
tion, and passing upon its competency, credibility, and weight, exercise a 
judicial function, and, as to thèse matters, their judgmént ia conclusive, when 
brought to notice in a collatéral proceeding. It is otherwise if the action was 
taken in a case where the department had no jurisdietion, A want of juris- 
diction may be considered by a court of law, the objection reacliing beyond the 
action of the spécial tribunal, and going to the subject upon which it acted. 

" The words ' location ' and ' mining claim ' are not synonymous. A mining 
claim may embra* several locations, while the area that may be embraced in 
a ' location ' is limited; yet, as the interest tlierein is transférable, and there is 
no statutory prohibition, a single entry and patent may embrace any number 
of contiguous locations. 

"Labor and improvements, within the meaning of the statute, are deemed 
to hâve been had on a mining claira, whether it consists of one location or 
several, when the labor is performed or improvements made for its develop- 
ment, — that is, to facilitate the extraction of the metals it may contain,^ 
though, in fact, such labor and improvements may be on gronnd Which orig- 
inally constituted only one of the locations, as in s'inking a shaft; or at a dis- 
tance from the claim itself, as where the labor is performed for the tuming of 
a stream, or the introduction of water, or where the improvement consists in 
the construction of a flume to carry o£E the débris or waste material. It would 
be absurd to require a shaft to be sunk on each location of a Consolidated 
claim, when one shaft would sufflce for ail the locations." 

Allen G. Thurman, Britton & Gray, and Walter H. Clark, for plaintifl in 
error. 

Markham, Patterson & Thomas, F. P. Cuppy, and T. A. Green, for défend- 
ants in error. 

The cases cited in the opinion were: Moore v. Wilkinson, 13 Cal. 488; Beard 
v. Federy, 3 Wall. 492; Polk's Lessee v. Wendal, 9 Cranch, 87; Patterson v. 
Winn, 11 Wheat. 380; Hoofnagle v. Anderson, 7 Wheat. 212; Bpàrdman v. 
Reed, 6 Pet. 342; Bagnell v. Broderick, 13 Pet. 448; Johnson v. Towsley, 13 
Wall. 72 ; Moore v. Robbins, 96 U. S. 630 ; Boggs v. Mercer Mining Co. 14 Cal. 
363. 

Inftingement of Copyright, 

MoERELL V. ÏICE, decided in the suprême court of the United States at the 
October term, 1881, by Bradley, J. This was an action at law brought to 
recover damages for the infringement of a copyright. The déclaration con- 
tained the proper averments, and the answer a gênerai déniai. On the trial, 
Tiee, the plaintifï below, produced a copy of his almanac having on its title 
page the requisite words, " Entered according to act of congress," etc., and 
produced the certifleate of the librarian of congress certifying to the effect 
that he had deposited in the office of the librarian of congress the title of a 
book, the title or description of wliich is in the following words, reciting the 
title of the book, and the right whereof he claims as proprietor in conformity 
with the laws of the United States respecting copyrights ; and under this 
certifleate, which was duly signed by the librarian, were written the follow- 
ing: "Two copies of the above publication deposited December 6, 1876," but 
not signed by the librarian. To the introduction of the latter clause in evi- 
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denee the défendants below objected on the ground that it was no part of the 
certificate, which objection was overruled, and under instructions of the court 
verdict was rendered for the plaintiff below. Exceptions had been duly taken 
to the ruiing of the court, and the case was brought up on writ of error to the 
suprême court, where it was held that " two copies of the book sought to be 
copyrighted is an essential condition of a proprietor's right, and such deposit 
must be proved in some way in an action for infringement ;" and that the 
évidence offered and objected to was incompétent for any purpose in the case, 
and that the judgment must be reversed and. a new trial granted, 

Jurisdiction. 

United States v. McBeatney, a case decided in the suprême court of the 
United States at the October term, 1881, was taken up upon certificate of divis- 
ion of opinion, from the circuit court for the district of Colorado, where défend- 
ant, having been indicted and convicted of murder within the boundaries of 
the Ute réservation in that district, moved in arrest of judgment for want of 
jurisdiction, the indictment not alleging that either the accused or the deceased 
was an Indian ; and the certificate stating that at the trial it appeared that both 
were white men, it was held, Qray, J. : The circuit court of the United States for 
the district of Colorado has no jurisdiction of an indictment against a white man 
for the murder of a white man within the Ute réservation in the state of 
Colorado. 

ïhe Attorney General, for the United States. 

Browne & Putnam, for défendant. 

The cases cited in the opinion were: U. S. v. Eogers, 4 How. 567; Bâtes t. 
Clark, 95 U. S. 204; U. S. v. Ward, 1 Wool. 17; Case of the Cherokee Tobacco, 
11 Wall. 616; Case of the Kansas Indians, 5 "Wall. 737; U. S. v. Cisna, 1 Mc 
Lean, 254; Coleman v. Tennessee, 97 U. S. 509; Beatson v. Skene, 5 Hurl. & 
N. 838; Dawkins v. Lord Eokeby, L. E. 8 Q. B. 255. 
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Dannmeyeb ». CoLEMàN and others. 
[Circuit Court, D. California. April 3, 1882.) 

1. Suit bt Stockholder — Conditions Précèdent to Right to Sub. 

Where a stockholder of a corporation brings a bill in equity for an account- 
ing, and for équitable relief in his own behalf and in behalf of the other stock- 
holders, to vindicate their rights, he must not only state the grievances neces- 
sary to entitle him to the relief sought, but he must also show to the satisfaction 
of the court that he himself, and not another person, has made an earnest and 
not a simulated eJïort to induce remédiai action on the part of the managing 
body of the corporation, or that he has made an honest efiEort to obtain action 
by the stockholders as a body in the matter of which he complains. 

2. Bame— Rbquisites of Verifibd Complaint. 

His efforts in this direction must be stated particularly, and he must state 
that he was a stockholder at the time of the transactions of which he com- 
plains, or that his shares hâve devolved on him by the opération of law, and 
that the suit is not collusive, in order to confer jurisdiction on the United 
States courts, which statements should be verified by affldavit. 
S. Same— Action Bakked by Statute. 

Where, by the law of the state where suit is brought, the statute of limita- 
tions applies to ail causes of action, équitable as well as légal, and under such 
law an action for relief on the ground of fraud is barred in three years, the 
cause of action not being deemed to hâve accrued until the discovery of the 
facts constituting the fraud, it must be averred that the facts were not discov- 
ered until within three years. 
4. Same— MuLTiPLicrrT op Buits. 

The question whether shareholders of single shares can bring suits on their 
own behalf and on behalf of ail the other shareholders for the same grievances 
and for an accounting of the same transactions, suggested but not decided. 

H. G. Sieberst, for complainant. 

Hall McAllister and Geo. R. Wells, for certain défendants. 

S. Heydcnfeldt, for Consolidated Virginia Mining Company. 

Sawver, C. J. The complainant, a citizen of Germany, and the owner 
of 100 of the 540,000 shares of the capital stock of the Consolidated Vir- 
ginia Mining Company, a mining corporation organized under the laws 
of the state of California, filed his hill in equity, on his own behalf, and 
on behalf of ail other stockholders of the Consolidated Virginia Mining 
Company, against James V. Coleman and James C. Flood, executors 
of W. S. O'Brien, deceased; the Nevada Bank, John W. Mackay, 
James G. Fair, James C. Flood, the Pacific Mill & Mining Company, 
the Pacific Wood, Lumber & Flume Company, the Pacific Eefinery 
& Bullion Exchange, and the Consolidated Virginia Mining Company. 
The object of the bill is to obtain an accounting between the défend- 
ant, the Consolidated Virginia Mining Company, and the several 
v.ll,no.2— 7 
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other corporations, défendants, tlie défendants Coleman and Flood, 
as executors of O'Brien, and Mackay, Pair, and Flood, in their iudi- 
vidual characters as partners in the transactions set out, for large 
sums of money and a large amount of property, alleged to be ten mil- 
lions of dollars in the aggregate, charged to hâve been fraudulently 
obtained upon varions large transactions from the Consolidated Vir- 
ginia Mining Company, by the other corporations, défendants, which 
are alleged to hâve been organized and controlled in pursuance of a 
conspiracy for that purpose, by the personal défendants, who also, as 
is alleged, owned a controlling intereSt in the Consolidated Virginia 
Mining Company, and were either the of^cers, or elected and con- 
trolled the officers, of that corporation. The sums so fraudulently 
and unlawfully obtained by said several corporations from the Con- 
solidated Virginia Mining Company are charged to hâve been distrib- 
utedin dividends to said Flood, O'Brien, Mackay, and Fair, or other- 
wise to hâve come into their hands. 

The prayerof the bill is as foUows: "Wherefore, your orator prays 
that it be by your honor adjudged and decreed that the défendants, 
said Flood, Mackay, and Fair, and Flood and Coleman, as executors 
as aforesaid of the estate of said O'Brien, account to the said Consol- 
idated Virginia Mining Company and to the stockholders thereof for 
ail the wrongs, frauds, and breaches of trust hereinbefore alleged and 
complained of ; and on sach accounting repay and restore to the said 
Consolidated Virginia Mining Company, for the use of the stock- 
holders therein, except the défendants in this action, ail profits, mon- 
eys, and property belonging in law and equity to said company, real- 
ized, gained, or obtained by said défendants, or any of them, by means 
of the dealings and transactions hereinbefore set forth, togetfaer with 
ail the proceeds and fruits thereof," and for such other and further 
relief as may be just. 

The allégations of the bill as to the acts of défendants, are similar 
to those contained in the bill in Burke v. Flood, 6 Sawy. 221, and it 
would serve no useful purpose to state them more fally now. 

Mackay h as not been served and has not appeared. 

The Consolidated Virginia Mining Company demurs separately 
to the bill on varions grounds, and several of the other défendants 
also demur upon similar grounds. 

In the récent cases of Hawes v. Contra Costa Water Co. and Hunt- 
ington v. Palmer, which went up from this court and were affirmed, 
the United States suprême court states the conditions which are 
necessary to enable a stockholder of a corporation to bring a suit on 
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his own behalf and on behalf of the other stockholders to vindicate 
the rights of the corporation. After stating the oharacter of the griev- 
ances necessary to entitle the stockholder, instead of the corporation, 
to sue, the court says : "But, in addition to the existence of grievances 
which call for this kind of relief, it is equally important that before 
the shareholder is permitted in his own name to institute and con- 
duct a litigation which usually belongs to the corporation, he should 
show to the satisfaction of the court that he bas exhausted ail the 
means within bis reach to obtain, within the corporation itself, the 
redress of his grievances, or action in conformity to his wishes. He 
must make an earnest, not a simulated, effort with the managing body 
of the corporation to induce remédiai action on its part, and this must 
be made apparent to the court. If time permits, or bas permitted, 
he must show, if he fails with the direetors, that he bas made an hon- 
est effort to obtain action by the stookholders as a body in the matter 
of which he complains." 

There is no allégation whatever in this bill that the complainant 
has made any effort to induce the corporation, the Consolidated Vir- 
ginia Mining Company, to seek a redress for the grievances alleged. 
It does not appear that he ever requested the direetors to sue, much 
less that he ever made "an earnest, not simulated, effort with the man- 
aging body of the corporation to induce remédiai action on its part;" 
nor does it appear that "he has made an honest effort," or any effort 
of any kind, "to obtain action by the stockholders as a body," or even 
any stockholders individually ; and nearly four years is certainly time 
enough to permit him to make such "au honest effort." 

He allèges that one S. P. Dewey, a stockholder in said corporation, 
nearly four years before, at a regular session of the board of direetors, 
made an application and demand that the corporation bring a suit 
against the said Flood, O'Brien, Mackay, and Fair for the recovery of 
the same moneys, on the same grounds as alleged in this bill, but that 
the said direetors refused to bring the suit. But the action of Mr. 
Dewey cannot avail the complainant in this bill. He does not appear 
to be in privity with Dewey, or to hâve been in any way connected 
with the request. Eeasons not applicable to the complainant in this 
bill may hâve existed that would justify a refusai to act upon Dewey's 
request. At ail events, if the complainant desires action he must 
himself take steps to secure it before he can acquire a status that will 
enable him to take the vindication of the rights of the corporation 
and other stockholders into his hands. There is nothing in the opin- 
ion of the suprême court to indicate that the action of a Etranger 
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to him, for that stranger's own purposes, will give complainant the 
requisite status. It does not appear who were the directora or stock- 
holders of the Consolidated Virginia Mining Company at the time of 
the filing of this bill, or for three and a half years prior to that date. 
Had the eomplainant applied to the board of directors then conduct- 
ing the affaira of the corporations, it may be that his request would 
hâve be n offectual. At ail events, we are not authorized to assume 
the contrary without averment, and it should at least appear that 
some récent honest effort has been made to secure the protection of 
the rights of the stockholders through the action of the corporation 
itself. But even Dewey does not appear to hâve made any honest 
or any effort at ail to obtain action by the stockholders as a body. So 
his action was in this respect also insufficient, within the décision, to 
enable him to maintain sueh a suit, much less the complainant. 
ïhe suprême court further says : 

"The efforts to induce such îiction as complainant desires on the part of 
the directors and of the shareholders, when that is necessary, and the cause of 
failure in thèse efforts, should be stated with particularity ; and an allégation 
that complainant was shareholder at the Urne of the transactions of whieh he 
complains, or that his shares hâve devolmd on him since by opération of law, 
and that the suit is not a collusive one to confer on a court of the United 
States jurisdiction in a case of whieh it would otherwise hâve no cognizance, 
should be in the bill, whieh should be verifled by affldavit." 

There is no allégation showing any of thèse facts. There is no 
allégation "that complainant was a shareholder at the time ofthe trans- 
actions of whieh he complains, or that his shares hâve devolved on him 
since by opération of law." AU the acts complained of occurred 
before the decease of O'Brien, whieh is alleged to hâve happened May 
2, 1878, three years and six months before the filing of the bill. It 
does not appear that complainant was the owner of the stock, or of 
any stock, at or prior to that date ; or when or how or for what pur- 
pose he became owner of the stock now alleged to be held by him. 
For aught that appears in the bill he may hâve purchased the stock on 
the day or week i?> whieh the bill was filed, with the sole design of bring- 
ing a suit for spéculative or malicious purposes. It is an open, noto- 
rious, historical fact, appearing in the daily stock reports, familiar to 
ail Californians, that at the date of the filing of this bill, and for a long 
time prior thereto, the stock of this corporation had but a very trifling 
value — less than three dollars per share. One with ideas of existing 
frauds, expanded to ten millions of dollars, or having a private grudge 
to satisfy, might very well think it a good opération to invest a few dol- 
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lars in the purchase of 100 out of 540,000 shares of stock, to serve as 
the basis of a spéculative or malicious suit. But the suprême court, 
in effect, says, in the passages quoted, that a suit on such a basis 
cannot be entertained ; that the complainant mustaffirmatively allège 
that he "was a shareholder at the time of the transactions of which 
he complains, or that his shares hâve devolved on him since," not hy 
purchase, but "by opération of law." He must also show that the 
suit is not a coUusive one ; and that he has in good faith made an 
honest efifort to induce the corporation itself to redress its own griev- 
ances, and, on failure with the corporation, has made an efïort to in- 
duce the stockholders as a body to act. 

Not satisfied with simply deeiding thèse principles as questions of 
equity law, the suprême court carried them into a rule of court, 
which now reads as follows : 

Equity Kule 94. "Every blll brought by one or more stockholders in a cor- 
poration, against the corporation and other parties, founded on rights which 
may properly be asserted by the corporation, must be verified by oath, and 
must contain an allégation that the plaintiflE was a shareholder at the time of 
the transaction of which he complains, or that his shares had devolved on him 
since by opération of law, and that the suit is not a collusive one to confer 
on a court of the United States jurisdiction of a case of which it would not 
otherwise hâve cognizance. It must also set forth with particularity the ef- 
forts of the plaintiff to secure such action as he desires on the part of the 
managing directors or trustées, and, if necessary, of the shareholders, and the 
causes of his failure to obtain such action." 

Thus, the bill must disclose the efforts of "the plaintiff," not of 
others, to secure redress in the ordinary mode. See, also, Hunting- 
ton y. Palmer, aflSrming the case cited, 3 Mor. Trans. 536. 

In view of past judicial history, both hère and elsewhere, the 
suprême court, in my judgment, acted wisely in laying down the 
principles stated in its récent décisions, and its rule with référence 
to this class of bills filed by stockholders, It is always a suspicions 
circumstance where a single stockholder, among a large number in a 
corporation, rushes into a court of equity to vindicate, unaided and 
alone, the rights of the corporation and ail other stockholders ; and 
especiàlly is this so where the amount of stock owned by him is so 
very limited that in case of success his own share of the recovery 
will be so small as to make the maxim, de minimis non curât lex, very 
properly applicable ; which would be the case in this instance but 
for the enormous, not to say astounding, amounts alleged upon in- 
formation and belief, only, to hâve been fraudulently appropriated.- 
The bill does not contain the allégations referred to or required by 
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thèse décisions and this rule; and it is, therefore, insufficient on 
those grounds. 

The suit is also barred by lapse of time in analogy to the statute 
of limitations. In this state the statute of limitations applies to ail 
causes of action, équitable as well as légal. The grounds upon 
whieh the suit is rested are fraud. The moneys and property of 
which an account is sought and restoration asked are alleged to hâve 
been obtained through the fraudaient conspiracy and acts of the 
natural persons who are défendants; and under section 338 of the 
Code of Civil Procédure, subd. i, " an action for relief on the ground 
of fraud" must be brought within "three years;" the cause of action 
not to bo deemed to hâve accrued " until the discovery by the 
aggrieved party of the facts constituting the fraud. " But when it 
appears that the acts were performed more than three years before 
the commencement of the suit, a demurrer to the bill will be sus- 
tained unless it is also averred that the facts constituting the fraud 
were not discovered tiU within three years. Sublette v. Tinney, 9 
Cal. 425; Boyd \. Blankman, 29 Cal. 44; Carpcntier y. Oakland, 30 
Cal. 444; Broderick's Will, 21 Wall. 518. AU the acts alleged as 
constituting the cause of suit were acts in their nature hostile and 
adverse at the moment of their performance, and ail of them oc- 
curred before the death of O'Brien, which is alleged to hâve happened 
on May 2, 1878, three years and six months before the filing of the 
bill. There is no averment of their discovery within three years. 
On the contrary, they are shown by the allégations of the bill to 
hâve been well known, and that Dewey made a written demand upon 
the board of directors, that they bring an action in the name of the 
corporation against the other défendants upon the same grounds 
as alleged in this bill, and to accomplish the same purpose. Besides, 
the principal facts constituting the fraud appear in the bill to be 
matters of public and corporate record under the statutes, of such 
gênerai and public notoriety that stockholders and even Etrangers 
must hâve known them. If they did not, especially stockholders, 
who were entitled to examine the corporate records, they must hâve 
been négligent, and careless of their own interests. The means of 
knowledge were open to them, and means of knowledge are équivalent 
to actual knowledge. Manning v. San Jacinto Tin Go. 8 Pae. Law J. 
821-32; Broderick's Will, 21 Wall. 518-19; Ashhwrsfs Appeal, 60 Pa. 
St. 317; Wood v. Carpenter, 101 U. S. 141; New Albany v.Burke, 
11 Wall. 107. 
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An averment, tberefore, of discovery within three years, even if it 
had been made, it would seem, would liave been futile ia view of the 
other facts disolosed in the bill. 

It is tinnecessary to décide other points discuBBed by counsel, as 
more than enough to sustain the demurrers bave already been deter- 
mined. See Burke v. Flood, 6 Sawy. 220, for a discussion of some 
of them. The bill, however, suggests some jurisdictional and other 
points which hâve not been made or disoussed by counsel in this case, 
nor, so far as I am aware, in the précise for m, in any other. They 
must sooner or later occur to counsel and be presented for adjudica- 
tion, and they may as well be now suggested for considération. 

The first point made in complainant's brief is in thèse words: 
"The injuries eomplained of and the remédies asked being common to 
ail the slockholders, one of them may sue, but uvai join the others." 
A whole page of authorities is cited to sustain the point. It is, 
doubtless, intended to say, join them in the sensé of suing on bis own 
behalf, and on behalf of ail other stockholders. If he is right in this 
proposition, then the suit is not the suit alone of the stockholder who 
sues, but the suit of ail the stockholders on -whose behalf he sues. 
And under the décision of the suprême court in the Removal Cases, 
in order to give the national courts jurisdiction, is it not necessary to 
aver, not only that the stockholder named as complainant on the rec- 
ord, but ail of the stockholders on whose behalf he sues, are aliens? 
Under the décisions in those cases ail the parties on one side must 
be aliens, and ail on the other side citizens. 

Again, the primary controversy in this case is bet-ween the Consol- 
idated Virginia Mining Company, a California corporation, on one side, 
and ail the other défendants on the other side. The relief sought is 
an accounting between the Consolidated Virginia Mining Company 
with, and a decree in its favor against, ail the other défendants. The 
whole main and primary controversy is between those parties. 

The complainant Dannmeyer's interest as a stockholder is only 
secondary and derivative, and merely incidental to that of the corpo- 
ration. Transferring the corporation from the side of the défendant 
to that of the complainant, who is simply using the corporation and 
litigating in bis own name, and actually in behalf of the corporation 
and for its own benefit, as is suggested in the Removal Cases, should 
be done for the purpose of determining the question of jurisdiction, 
and we hâve an alien and a California corporation on one side, and 
several California corporations and citizens on the other. Does not 
this oust the jurisdiction ? 
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Again, for aught that appears in the bill, ail the personal défend- 
ants may be citizens of the same country with the complainant, and 
the bill fails to show a case of jurisdiction on that ground, as it 
does not appear that the controversy is between aliens on one sida 
and citizens of the United States on the other. This particular defect 
might, of course, be remedied by amendaient. 

Another question is suggested by this case. By référence to Burke 
V. Flood, supra, it will be seen that a similar suit for thèse same griev- 
ances was brought by a single stockholder, Burke, on behalf of himself 
and ail other stockholders. And it is a notorious, historical fact, of 
which the daily newspapers hâve been full, that thèse are not the 
only suits brought in the same way for thèse same grievancea. Is 
each holder ofone of the 540,000 shares of stock entitled to bring a 
suit in equity on behalf of himself and ail other stockholders for an 
account of thèse same transactions ? or when such a suit has been 
brought by one stockholder, must the others corne in and seek their 
relief in that suit ? If each stockholder is entitled to bring such a 
suit, then there is something wrong in the law, and the sooner the 
suprême court by rule, or congress by statute, régulâtes the matter, 
the better it will be for the due administration of justice. 

For the reasons given the demurrer must be sustained, and the bill 
dismissed. And it is so ordered. 

See Notes of Cases, ffaioes v. Contra Costa Water Co., ante, p. 93. 



Peice V. Dewet. 
{Circuit Court, 2>. Galifornia. August 30, 1880.) 

Res Adjudicata— Law Jodgmest— Equitable Rights. 

Where, in an action at law, upon issues taken upon ail the allégations of the 
complaint, a trial is had, and ail the issues are found in favor of the défend- 
ants, and iinal judgment entered thereon, the matters so in issue found and 
adjudged are res adjudicata, and concluaive of the rights of the parties in a 
subséquent bill in equit}', even if complainant commenced and tried the action 
before he discovered or obtained ail the évidence esiablishing alleged fraudu- 
lent acts of the défendant. 

In Equity. 

H. E. lîighton, for complainant. 

Doyle é Barber, for défendant. 
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Sawyer, C. J. This is a bill in equity filed by Eodman M. Price 
against Squire P. Dewey, as the surviving partner of a former real 
estate firm, Payne & Dewey. It allèges, in substance, that there was a 
fraudulent eonspiraey between Eodman M. Price's agents and Payne 
& Dewey (Dewey being the surviving partner) to transfer and get pos- 
session of a large amount of complainant's real property in San Fran- 
cisco without any considération ; that no payments were in f act made ; 
that although there was a check for some $60,000 given, it was only 
given temporarily, and until the parties could raise from the sale of 
the property sufficient money to pay the amount, and was but a nom- 
inal considération. Complainant seeks an account from Mr. Dewey, 
as surviving partner, of the proceeds of the sales of that property. 

The défendant files a plea in bar, in which it is in substance 
alleged that thèse same matters were set up in an action brought by 
Pkodman M. Price against Payne & Dewey, and his said agents, Keyés 
and Scott, in the city of New York, in the year 1857, wherein he 
alleged the same facts; that the case was tried by a jury who fou'nd 
for the défendants; and that a judgment was rendered by the court 
giving effect to that verdict, which remains still unreversed and in 
full force, so that the matter bas been already adjudged between the 
parties. It is insisted, on the other side, that the présent bill shows 
a différent state of facts from that set up in the New York suit, and 
this elaim is supported on two théories, viz. : (1) That the accounts 
of the transactions were not closed until 1861, long after the com- 
mencement of the New York suit ; and (2) that the lands conveyed to 
Payne & Dewey in pursuance of the eonspiraey were conveyed with- 
out considération, so that though an apparent title passed to the 
grantees, which enabled them to convey to purchasers, which they 
did, yet as between the complainant and the défendant, the title did 
not pass, and he is, therefore, entitled to an account of the proceeds. 

I hâve compared the complaint in the action in New York with the 
bill in this case, and analyzed them carefuUy. In my judgment the 
cause of action set up in the New York complaint is the same as that 
alleged in thé présent bill. The latter consists merely of an amplifi- 
cation of the allégations of the former, with some additional circum- 
stances and evidential facts. But the gravamen of the bill is pre- 
cisely the same as that of the complaint in New York. It is contended 
that the New York suit having been at law, and this being a bill in 
equity, and the relief sought being différent, there is no identity 
between them. But it makes no différence, if the exact facts hâve 
been determined and adjudged, whether it took place in an action at 
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law or a sait in equity. If the facts were determined the détermina- 
tion was final. It is res adjudicata, and conclusive. Under the prac- 
tice of New York, too, there is no distinction between law and equity 
proceedings. Ail distinctions as to forms of actions are abolislied. 
If the party sets ont the facts which constitute the cause of action, 
he is entitled to such relief as they justify, whether under the old Sys- 
tem it would be an action at law or a suit in equity. 

In the case in New York ail the facts, which constituted this alleged 
fraudulent oonspiracy of Payne & Dewey, were set out and distinctly 
avened, and if they were true, as stated in the complaint, they would 
bave entitled the party to relief. He did in fact seek damages. He 
alleged that immediately after the transf er of the property enough of 
it was sold to realize $300,000. It was alleged that the nominal con- 
sidération was $130,000 or $135,000, but that the défendants, Payne 
& Dewey, immediately sold enough to realize $300,000 . The plaintiff 
asked for judgment damages, it is true. But he alleged that the prop- 
erty was worth half a million of dollars, and that he had sustained 
damages to that amount — the whole value of the property. So, also, 
the facts alleged in that complaint justified an account. Ail that was 
wanted was a mère change in the form of the prayer. But even that 
was not necessary in New York, because the défendant appeared in 
the action and answered; and by a provision of the Code of Pro- 
cédure of that state, when a défendant appears and answers, any 
relief may be granted that is properly embraced within the issues. 
The fact that the plaintiff chose to demaud damages, instead of a 
decree for an account, does not affect the transaction. If he had 
recQvered it would hâve, undoubtedly, concluded the présent action. 
The same resuit should follow in the contrary alternative. The fact 
that the transactions were not closed until long after that suit was 
brought does not affeot the question, because, if he is entitled to an 
account at ail, it is an account of the proceeds of that property, and 
for the reason that the property was his. If he had maintained 
his action at the time he brought it in New York, he would hâve 
been entitled to an account of the proceeds of the property already 
sold, if he had asked it, and a reconveyance of the unsold remainder. 
Or, if he preferred to recover damages, he would hâve recovered at 
least the full value of ail the property lost by the acts complained of, 
30 that the fact that sales were made by the parties fraudulently 
obtaining the title after the commencement of that suit does not affect 
the question. He could hâve got full relief at that time. As I look 
at it there could hâve been no verdict and judgment in favor of Payne 
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& Dewey at that time under the allégations of the complaint, and th€ 
issues made by the answer, without ûnding and adjudging the issue 
as to the fraudulent transfer of the property in their favor. That 
was the basis and gravamen of the action, and it is the same in 
this suit. In my judgment the plea sets up a good defence. Un- 
doubtedly, the bill states an outrageous case, provided its allégations 
are true. If the plaintiff failed to introduce ail his testimony in the 
New York case, or brought this action before he obtained ail his tes- 
timony, that was either his mistake or misfortune. He was aware, 
or thought he was aware, of the fraudulent transactions, and chose to 
bring his action and rest upon the facts then kno wn to him. He claims 
that he has discovered other facts since. Tbey are ail matters of 
public record, or public notoriety, and were such at that time. If he 
neglected his suit because he had other business which was more 
important, as seems from this bill t,o be the case, it was his misfor- 
tune or his choice. At ail events the allégation is that thèse matters 
were set up and relief sought in that action. Issue was taken on 
them and the issues were found in favor of the défendants, and a 
judgment rendered on the finding of those issues. 

That being so, whether the allégations are true or false, the matter 
has already beeu heard, determined, and adjudged according to the 
facts set up in this plea. The plea therefore, I think, is good, and 
must be sustained. 



Latjeiat V. Stsatton and others. 
{Uireuit Court, D. Oregon. March 19, I8ti0.) 

1. Paeties— Bbneficiakt of Trust. 

The beneflciary of a trust is a necessary party to any suit concerning the 
same. 

2. Rédemption— Saie tinder Deceeb. 

A sale in pursuance of a decree to ascertain and détermine the amount and 
priority of liens and direct the sale of the premises, and application of the pro- 
ceeds thereof to the payment of debts secured by the mortgage, extinguishes 
the liens, and no lienholder has a right to redeem the premises from the pur- 
chaser at the sale under section 297 of the Oregon Code, which gives the right 
of rédemption only to a creditor having a lien upon the property sold. 

3. Bdle of Law — T1TI.E TO Real Propertt. 

The established nile is that in title to real property the national courts wiD 
foUow the settled construction of the statute, or application of the rule made 
by the highest court of the state. 
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i. Saub — Kbdemption BT SuccKSsoB IN Intebest. 

Under the Oregon Code, H 300, 301, a rédemption by either of tl.c succeasors 

in interest of a judgraent debtor at any time while the property was subject to 

rédemption, whether before or after the confirmation of the, sale puts an end to 

the proceedings, and thereafter the successor in interest holds the property as 

■ though no sale had ever been made. 

W. B. Gilbert, for plaintiff. 

Walter W. Thayer, for défendants, 

Deady, D. J. The material facts stated in the bill are that in Sep- 
tember, 1878, Hessie J. Shane, the wife of T. A. Shane, purchased the 
premises of Mary E. Hall, and the same were, by said Mary E. and C. 
H., her husband, then oonveyed to said Hessie J., subject, however, to 
two certain mortgages thereon, executed by said Hall and wife, — the 
one on January 1, 1877, to Charles Swegle, to secure the payment 
of $1.500, with interest at 1 par cent, per month; the other on Sep- 
tember 7, 1878, to E. N. Cooke, to secure the payment of $1,200, 
with like interest; that said Hessie J. entered upon and took posses- 
sion of the premises at the date of such conveyance to her, and bas 
ever since continued to oocupy the same; that in February, 1879, 
said Swegle brought a suit to enforce the lien of bis mortgage in the 
circuit court of the state for Marion county, making the said Hall 
and wife, Shane and wife, and Cooke défendants therein; that the 
said Hall and wife and Cooke answered the complaint, alleging that 
said mortgage to Cooke was made in trust for said Mary E., and ask- 
ing the court to correct a mistake in the description therein, and that 
the remainder of the proceeds of the sale of the premises, after satis- 
fying the debt of Swegle, if any, be retained by the court to await 
the détermination of a suit thenpending in said circuit court between 
said Hall and wife and Shane and wife, to canoel and annul the con- 
veyance aforesaid to said Hessie J.; that said circuit court, on March 
8, 1871», made a decree in the suit of said Swegle, to the efïect that the 
mortgage of Cooke was made in trust for said Mary E., and that the 
mistake in the description be corrected ; that the premises be sold 
and the proceeds applied to the payment of Swegle's debt, and the 
surplus, if any, be paid to Cooke as trustée, and that the défendants, 
and ail persons claiming under said Hall and wife after January 2, 
1877, were thereby barred and foreclosed of ail liens or interest or 
equity of rédemption in the premises ; that on May 10, 1879, the 
sheriff, in pursuance of said decree, duly Bold said premises to the 
attorney for Swegle, the défendant Stratton, subject to rédemption, 
for f 1,800, that sum being the then amount of Swegle's debt and cost of 
suit, which sale was afterwards duly confirmed ; that on August 6, 1879, 
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said Hessie J. conveyed her interest in the premises to one Clarno 
and Liebe, in trust, that they would advance the money and redeem 
the premises for her benefit, which they did, and that by virtue of 
sueh decree and sale the lien of said Cooke upon the premises was 
extingnished, and said Clarno and Liebe, from the time of said con- 
veyaiiee and rédemption, became the owners of the same, freed from 
said lien; that said Stratton, well knowing this fact, did, on Septem- 
ber 22, 1879, as the assignée of the said Cooke mortgage, redeem the 
said premises from said Clarno and Liebe, who, in ignorance and mis- 
take of their rights and those of said Hessie J., and without her consent 
or knowledge, received the sum of $1,964, paid by said Stratton upon 
saidredemption; that in October, 1879, said Clarno and Liebe recon- 
veyed the premises to said Hessie J., who in November following con- 
veyed the same to the plaintifif ; that on the twenty-eighth of the same 
month the plaintifif duly tendered to said Stratton, on account of the 
payment made by him on said last-mentioned rédemption, the sum of 
$1,975, upon condition that said Stratton would release to him ail 
claim upon said land by reason of said assignment and "attempted 
rédemption, " which offer was not accepted or answered; and that 
said Stratton, by means of said rédemption, bas obtained the sherifif 's 
deed to the premises, which are of the présent value of about $3,500. 

On the argument nothing was said in support of the cause of the 
demurrer that the Halls are not proper parties to the suit. The 
Cooke mortgage having been made in trust for Mary E. Hall, she is 
the beneficiary thereof, and therefore a necessary party to any suit 
concerning the same. Story, Eq. PI. §§ 207-209. And G. H. Hall, 
being her husband, is properly joined with her. The demurrer in 
this respect is not well taken. 

The argument in support of the first ground of demurrer is that 
the decree and sale in Swegle's suit did not afifeet the îien of Cooke's 
mortgage, and that, therefore, the owner thereof was still a creditor, 
having a lien by mortgage on the property sold, subséquent in time 
to that on which it was sold, within the purview of subdivision 2 of 
section 297 of the Oregon Civil Code, and entitled to redeem the same. 
In support of this proposition the only authority cited is Chavener v. 
Wood, 2 Or. 185. 

The Civil Code (sections 410-414) provides for the enforcement or 
foreclosure of the lien of a mortgage by a suit in equity in which the 
property subject to the lien shall "be sold to satisfy the debt seeured 
thereby." Section 410. Any person having a lien upon the prop- 
erty subséquent to the plaintiff must be made a défendant in the suit. 
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Section 411. When it ia adjudged in such suit "that any of tlie 
défendants hâve a lien upon the property, the court shall make a like 
decree in relation thereto, and the debt secured thereby, as if such 
défendant were a plaintiff in the suit," and "such decree shall déter- 
mine and specify" the order in which "the debts secured by such 
liens shall be satisfled eut of the proceeds of the sale of his prop- 
erty." Section 412. 

The decree, in the first instance, ia enforced by means of an exé- 
cution "against the property adjudged to be sold," and if the decree 
is "in favor of différent persons not united in interest," the exécu- 
tion can only issue upon their joint application, or by the order of 
the court upon the motion of either of them. When the decree 
is also in personam, as it may be where there is also a promissory 
note, or other personal obligation, for the payment of the debt, and 
"the proceeds of the sale of the property upon which the lien is 
foreclosed are not sufficient to satisfy the decree as to the sum 
remaining unsatisfied, the decree may be enforced by an exécution 
as in ordinary cases;" and, in "such case," — that is, as to the portion 
of the decree not satisfied by the proceeds of the sale of the property» 
— the decree, if in favor of différent persons not united in interest, 
"shall be deemed a separate decree, and may be enforced accord- 
ingly." Section 413. The decree has the effect to bar the equity of 
rédemption, but the property sold thereon "may be redeemed in like 
manner andwith like effect" as property sold upon a judgment, "and 
not otherwise." Section 414. 

In Frink v. Murphy, 21 Cal. 112, the court held, but with appar- 
ent hésitation and douht, that a subséquent encumbrancer, who was 
a party défendant to a suit to enforce the lien of a mortgage, might 
redeem the property from the purehaser at a sale upon the decree 
that ascertained and provided for the payment of his debt from the 
proceeds thereof, but which was not sufficient for that purpose, say- 
ing: "Considering the whole System of rédemptions as affected by 
onr statutes, we think the phrase 'on which the property was sold' 
must be held to refer to the lien which the action was brought to- 
enforce, and that it does not apply to the liens of subséquent encum- 
brancers who are made parties." 

But the statute of California did not provide that the decree should 
détermine the rights or make any provision for the benefit of the sub- 
séquent encumbrancer, and therefore the adjudication was confined to 
the right and relief of the plaintiff, and, as incident thereto, cutting 
off the subséquent encumbrancer's equity of rédemption., Hittel, 
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Laws Cal. § 5185-87. And the court, in Frînk v. Murphy, say that 
it was not the practiee in that state to make provision in the decree 
for the benefit of the subséquent encumbrancers. 

In Chavener v. Wood, supra, so far as in point, the case was that the 
plaintiff had a morcgage upon the interest of I. D. Haines in a cer- 
tain parcel of land, and Wood had a subséquent mortgage upon the 
same interest. The premises were sold upon a decree made in a 
suit brought by Chavener to enforce the lien of his mortgage, to which 
Wood, as a subséquent encumbrancer, was made a party. A decree 
was made ascertaining the rights of both parties in the premises, and 
directing a sale, and that the proceeds be applied in satisfaction of 
their claims in the order of their priority. At the sale Chavener 
became the purchaser, and the sheriff allowed Wood to redeem, upon 
the assumption that he was still a creditor, having a lien by mortgage 
upon the property sold. Upon the application of Chavener the court, 
Prim, J., set aside the rédemption as illégal, and Wood appealed. 
The suprême court reversed the décision, holding, Shattuck, J., that 
the sale was made upon the exécution of Chavener to satisfy his sep- 
arate decree, and not that of Wood, and therefore the lien of the 
latter was not extinguished and he might redeem. But this conclu- 
sion appears to dépend upon a misapprehension of the terms of the ' 
statute. The opinion assumes that by section 413, supra, a decree 
for the sale of mortgaged premises to satisfy the liens thereon of both 
the plaintiff and défendant, is, in such respect, a separate decree as 
to each, and may be enforced accordingly. But this is clearly a mis- 
take. The decree is not the separate decree of either party, so far 
as it relates to the sale of the property, but only when and so far as 
it is or becomes a mère decree for the recovery of money. And there- 
fore when the proceeds of the sale of the mortgaged premises are 
insuffieient to satisfy the whole decree, thereafter, and as to any sum 
remaining unsatisfied, it is a mère decree for the recovery of money, 
and may be enforced accordingly. And, in "such case," if "the 
decree is in favor of différent persons not united in interest," then it 
fihall be deemed the separate decree of each of them, and may be 
enforced as such. 

But it matters not how many parties there are to the suit having 
a lien upon the premises, or whether they are plaintiffa or défend- 
ants; so far as such liens are concerned there is but one decree, and 
this decree ascertains and détermines the respective rights in the 
premises of ail the lienholders as if they were ail plaintiffs in the 
case, and directs the sale of the premises to satisfy the same. Thé 
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exécution, whieh îs nothing but a venditione exponas, or order of sale, 
to eiîforce this portion of the decree, is the process of ail tlie parties 
for whoBe benefit the decree directs the sale to be made. The decree 
and sale operate to extinguish the lien upon the premises of ail the 
parties alike, and therefore it only exists against the proceeds of the 
sale. The Code (section 412) expressly provides that the "debts 
secured by such liens" — that is, the liens ascertained and determined 
by the decree — "shall be satisfied out of the proceeds of the sale of the 
property." 

It cannot be denied, and is admitted, that if the sale waa made 
in pursuance of a decree in favor of Cooke, as mortgagee, and upon 
process to enforce such decree as to bis lien as well as that of Swegle, 
his lien was thereby extinguished. Sheperd v. O'Neil, 4 Barb. 125 ; 
Wood V. Colvin, 5 Hill, 228; Ex parte Stevens, 4 Cow. 133; Frink v. 
Murphy, supra, 112. And it appears to me almost too plain for argu- 
ment that such, and none other, is the very effect which the statute 
gives to this proceeding. 

The lien of the Cooke mortgage having been extinguished by the 
sale upon the decree to enforce the lien thereof, the défendant Strat- 
ton, as the assignée of Cooke, had no lien upon the property sold, 
and therefore no right of rédemption under the statute. If be wanted 
the property at any figure beyond the amount due Swegle he should 
bave overbid him at the sale. 

The policy of the statute is to make the property pay the debts of 
the owner as far as possible. To this end it is provided that as to 
alî the creditors who are parties to the decree, the property shall be 
absolutely disposed of at one sale to the highest bidder upon an exé- 
cution, which is, in légal intendment and effect, the process of ail of 
them. By this means the interest of the creditors is made to pro- 
mote a healthy compétition at the sale for the benefit of the debtor. 
But to allow the property to be sold to any one of the creditors for 
the amount of his debt and costs, upon the understanding that the 
other creditors, whose liens are subséquent in point of time, may pro- 
teet themselves by redeeming from him and one another, would be 
to provide in effect that the property should be knocked down to the 
prior lien créditer for not more than the amount of his debt and costs, 
subject to the right of rédemption by the junior creditors. 

Besides, if the lien of the subséquent encumbrancer is not extin- 
guished by the sale, what is there to prevent him from enforeing the 
decree us to himself by exécution ? It appears to foUow as a logioal 
and légal conséquence from the premises that if his lien is neither 
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extinguished nor satisfied by the sale, and the decree bas ascertained 
the fact and amount of his lien, and directed the premises to be sold 
to satisfy it, he bas bis remedy by exécution against the property, 
and may resell it subject to prior encumbrances. And tbis process 
may be repeated under like circumstances by every other encum- 
brancer. But the statute certainly never contemplated sucb an 
absurdity, let alone injustice, as this. 

The right of rédemption is only given as a protection against a 
sale to whicb the redemptioner is not a party, and tberefore cannot 
control, but which may resuit to his injury. In the very nature of 
things the right to redeem is inconsistent with the right to sell. 

The right to redeem from a sale upon a decree to enforce the lien 
of a mortgage is given by the statute in "like manner and with like 
effect" as in the case of property sold on a judgment at law, and not 
otherwise. Civ. Code, § 414. The plaintiff in the exécution, the 
party for whose benefit or relief the property is sold, bas no more 
right to redeem or reason for so doing in the one case than the 
other. He causes the sale; it is his act, and he cannot annul it or 
obviate the effects of it by rédemption, His means of protection 
against an improvident sale are ample. He oan choose his own time 
to offer the property for sale, and tben, if need be, he can take it for 
his debt and oosts by bidding that sum for it. 

No question is made that the plaintifif is entitled to the relief 
sought if Stratton had no right to redeem. The rédemption was 
allowed by the sheriff, and although Clarno and Liebe accepted the 
money from the sheriff, tbey did so without procuring or consenting 
to the rédemption. In the People v. Bathbun, 15 N. Y. 528, it was 
held that where a rédemption was allowed without authority of law, 
the purchaser was not estopped to assert his right to the sheriff's 
deed as against sucb redemptioner, although be had received the 
money paid thereon. 

In this case the plaintiff bas offered to return the money paid on 
the rédemption, and is still ready to do so. 

Then, as to this point, the case must turn upon the question 
whether this court will folio w the ruling in Cluivener v. Wood, supra, 
or décide tbis case aeeording to the plain letter and intention of the 
statute. It is the established law of the national courts that in the 
application, of a statute of the state, or a rule of law relating to the 
title to real property, they will foUow the settled construction of the 
statute or application of the rule made by the highest court of the 
v.ll,no.2— 8 
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state. Polk's Lessees v. Wendal, 9 Cranch, 98 ; Jackson v. Chew, 12 
Wheat. 162; Nichols v.Levy, 5 Wall. 433. 

The propriety, and even necessity, of this rule is admitted. But, 
under the ciroumstances, I am loath to accept this single décision as 
the settled construction of the statute. It appears to hâve been 
made upon a misapprehension of its provisions, and whan brought to 
the attention of the court will doubtless be corrected. Its application 
in this case would work a very serious injustice to Hessie J. Shane, 
or her grantee. 

So far I bave considered the case upon the points made in the 
argument, but, upon a further examination of it, it is olear to my 
mind that the rédemption by Glarno and Liebe put an end to the 
effeot of the sale and prevented any further rédemption by any one. 

By sections 300 and 301 it is provided that the judgment debtor, 
or his successor in interest, may redeem at any time prior to the con- 
firmation of sale on certain terms therein specified, and also after 
confirmation of the sale; but, in such case, only "within the time and 
upon the terms allowed to a lien creditor." But "if the judgment 
debtor redeem at any time before the time for rédemption expires, 
the effect of the sale shall be terminated, and he shall be restored to 
his estate." 

At the date of the mortgages to Swegle and Cooke, Mary Hall was 
the owner of this property, and, for the purpose of rédemption, is to 
be deemed the judgment debtor in the deeree providing for the en- 
forcement of the liens of said mortgages. But at the date of this 
deeree Hessie J. Shane had become the successor in interest of Mary 
E. Hall, and before the rédemption by Stratton, Glarno and Liebe 
had succeeded to her interest, and sustained the same relation to this 
deeree as the successor in interest of a judgment debtor in a judg- 
ment at law. A rédemption, then, by either of the successors in 
interest of Mary E. Hall, at any time while the property was subject 
to rédemption, whether before or after the confirmation of the sale, 
put an end to the proceeding, and thereafter such successor held the 
property as though no sale of the same had ever been made. 

While a judgment debtor who redeems after the confirmation of 
the sale must as to time and terms redeem as a lien créditer, the 
effçct of such rédemption is différent. For in case of a rédemption 
by a judgment debtor at any time, whether before or aft&r confirma- 
tion of sale, the statute déclares in so many words that the effect of 
it shall be to terminate the proceeding and restore him to bis estate. 
The sale is functus officio, and no further rédemption can be had 
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thereon or by reason of it. Upon this view of the subject it follows, 
of course, that the rédemption by Stratton was illégal, and the deed 
to him from the sheriff is either null and void or received in trust 
for the person entitled to it — Hessie J. Shane or ber successor in 
interest. 

The demurrer is overruled, and tbe plaintiff is entitled to the 
relief sougbt against the défendants, upon the repayment to Stratton 
of the Bum of $1,964, with légal interest from the date of its receipt 
by Clarno and Liebe to November 28, 1879, the date of the otïer to 
return it to him. 



HUBBBLL V. DeEXEL & Co. 
[Oircuit Court, B. D, Penmylvania. January 23, 1882.) 

1. CoBPORATE Stock — Rights of Pledgeb on Retdrn of. 

The pledgee of stocks, in the absence of a spécifie agreement to the contrary, 
is entitled to a transf er of the stock to his own name. When so transf erred, the 
particular shares become indistinguishable from the great mass of other stock, 
and the pledgor has no right to demand the return of any particular certifi- 
cates. It is enough if the pledgee hâve at ail times shares sufflcient in number 
to answer the pledgor's demand upon repayment by the pledgor of the loan 
made to him. 

2. Bamb — NoT DisTiNGCisHABLB Inteb 8ebe — Cbutificates as Evidence. 

A share of stock is without ear-marks, and cannot be distinguished from 
other shares of the same corporation and issue. The certiflcates bearing date» 
and numbers are but évidence of title. 

In Equity. 

Bill in equity filed in December, 1880, by W. W. Hubbell against 
Drexel & Co., to compel the transfer to the plaintiff of 1„702 sharesof 
Pennsylvania Kailroad stock. 

The case was heard upon Mil, answer, and proofs, from which it 
appeared that on March 14, 1877, the plaintiff had deposited with the 
défendants 803 shares of Pennsylvania Eailroad stock as collatéral 
for a loan of $33,000 advanced to him; that, at the same time, the 
défendants purchased 70(.'* shares of the same stock, the plaintiff pay- 
ing them $30,000 therefor ; that subsequently the plaintiff purchased 
other shares of the same stock, and deposited with the défendants a 
portion of the shares purchased by him for cash as collatéral to se- 
cure the défendants in the new purcbases ; that transactions of a 
similar character were continued until July 17, 1877, ■when an ac- 
count was stated between the parties, by which it appeared that the 
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défendants held 1,602 shares of Pennsylvania Eailroad stock as col- 
latéral for advances, amounting to $46,472. The plaintiff had pre- 
viously given the défendants for the advances made by them notes 
in the usual form taken by brokers, in which, among other things, it 
was provided that, upon default, the holder might sell the collatéral 
without f urther notice, at either public or private sale. Upon July 17, 
1877, a note in this form for $46,472, payable upon demand, was 
given by the plaintiff to the défendants. 

In his bill the plaintiff charged that the défendants in fact, on July 
17, 1877, had 100 shares of stock more than they accounted for, and 
that in fact the défendants had agreed with him not to enforce the 
contraet contained in the collatéral notes. In the plaintiff's évidence 
there was some testimony supporting thèse allégations, but his tes- 
timony was uncorroborated, and the answer of the défendants dis- 
tinetly denied ail the plaintiff's allégations upon this point. 

It also appeared that shortly after the settlement of July 17, 1877, 
the market value of the stock having declined, the défendants called 
upon the plaintiff for additional margin, and, he being unable to fur- 
nish it, the défendants, with his consent, sold 600 shares out of the 
collatéral they held. The stock left by the plaintiff with the défend- 
ants as collatéral was immediately thereafter transferred into their 
name and new certificates issued to them. 

In September, 1877, it appeared from the testimony that thèse 
particular certificates were transferred out of the name of Drexel & 
Co. into that of sundry other parties ; but by the évidence offered by 
the défendants it appeared that this transfer was made simply for 
convenience in the deliveries, and that the défendants always had on 
hand a much greater number of shares, out of which they could hâve 
returned to Mr. Hubbell his shares upon the repayment of his loan. 

In April, 1878, the défendants having notified the plaintiff to pay 
his note, upon his default, after due notice, sold the remaining shares 
at public auction at an average price of 28|-. After crediting the 
plaintiff with the proceeds of this sale, there remained an indebted- 
ness due the défendants of $1,600. As security for this amount, the 
défendants hold a second mortgage of $10,000 upon property in Phil- 
adelphia. 

IVm. Wheeler Hubbell, for complainant. 

Samuel Dickson, for respondents. 

Butler, D. J. The plaintiff's case falls short of the measure 
of proof necessary to support a decree in his favor. While every 
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materiaî averment of the bill is specifically denied by the answer, we 
bave nothing in reply but the plaintiff's own statements, as a witness. 

It is very earnestly urged that the answer admits an agreement to 
carry the loan and stock, so long as the coUaterais should remain suf- 
ficient to protect the défendants against loss ; and that this agree- 
ment has been violated by the sale of the stock, The language in- 
voked to establish this alleged admission, however, must be regarded 
as referring to the written contract contained in the several notes, — 
which clothed the défendants with authority to décide when the eol- 
laterals ceased to be sufScient, and to sell on plaintiff's failure to 
heed a eall for further deposit, or to pay the debt at maturity. 

It is also urged that the answer, in connection with the défendants' 
previous written admission, supports the allégation that 100 shares 
of stock are not accounted for. Paragraph 4r of the answer, and the 
entry of April 14th on the $33,000 note, are referred to in support 
of this position. Standing alone and unexplained, they would seem 
to sustain the allégation. The paragraph specifled plainly states 
that on the eleventh of April the défendants held 1,803 shares as 
collatéral for two notes of $33,000 and $19,550, respectively,— 1,140 
shares' on account of the former, and 660 on account of the latter; 
and the indorsement on the $33,000 note shows a receipt indorsed 
for "one hundred shares, * * * as additional collatéral, added 
April 14, 1877." If this 100 shares is additional to the 1,803, as 
hère indicated, the plaintiff is correct. It appears, however, that a 
few days prier to the 14th, (the exact date is uncertain,) the défend- 
ants received 200 shares on account of this note, which were not 
indorsed upon it. Thèse 200 shares are included in the state- 
ment contained in paragraph 4, showing a crédit of 1,803 shares, as 
bcfore stated. It is quite probable, in viewof other facts about to be 
ailuded to, that the indorsement on the. note, a few days later, has 
référence to a part of thèse 200 shares. Indeed it seems impossible 
to avoid snch a conclusion. It is not only consistent with ail other 
statements and entries of the défendants respecting the transactions 
and account, but is fuUy sustained by repeated admissions of the 
plaintiff, — one only of which need be particularly noticed. When the 
two notes referred to were Consolidated, on July 17, 1877, and merged 
in one for $46,472.81, the balance of the stock then held as collatéral 
was stated in the body of this note to be 1,603 shares, — the amount 
accounted for by the défendants. The plaintiff's explanation of this 
statement and admission cannot, of course, be accepted. It is not 
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only denied by the answer, but shown to be erroneous by tbe testi- 
mony of a disinterested witneas as well. 

The allégation that the défendants prooured a transfer of part of 
the stock to themselves, on the books of the company, immediately 
on receiving the certificates from him, ia immaterial. It was plainly 
their right to do so. If he desired to avoid this he should hâve con- 
tracted accordingly. Whenthus transferred it was unnecessary and 
impossible to distinguish between thèse shares and others held by the 
défendants. It is of no conséquence, therefore, that in selling stock 
they may hâve disposed of thèse particular shares. They at ail 
times had in hand an amount greatly in excess of the shares received 
from the plaintiff, and were, therefore, constantly prepared to keep 
their contract with him. A share of stock is without "ear-marks," 
and cannot, therefore, be distinguished, as bas just been said, from 
others of the same corporation and issue. The certificates, bearing 
dates and numbers, are but évidence of title. On payment of bis 
debt the plaintiff would hâve been entitled to a return of the number 
of shares which the défendants had received, nothing more. Such 
was the effect of bis contract : Nourse v. Prime, é Johns. Ch, 490 ; 
AUen V. Dykers, 3 Hill, 593; Gilpin v. Howell. 5 Barr, 41. 

For thèse reasons the bill must be dismissed, with codts. 

McKbnnan, g. J., concurred. 



Harkis and another v. Milleb and another. 

{Circuit Court, D. Oregon. March 8, 1880.) 

1. CoNTn A CT— Damages for Brbach op. 

Whenever a contract is for the doing or not doing of a particular act or acts, 
and there is no certain pecuniary standard by which to measure tlie damages 
resulting from a breach thereof , an agreement to pay a stipulated sum as dam- 
ages for such breach will be enforoed literally ; but where it is doubtful whethei 
the sum mentioned was intended as stipulated damages or a penalty to covei 
actual damages, the law déclares that the sum was intended as a penalty. 

2. Same— CoNSTBUOTioir. 

Where A. and B. agrée to pay C. and D. $1,800 for flve years for rent for cer- 
tain rooms in a building to be erected by the latter, and also to make, exécute, 
and deliver to them agood and sufflcient bond in the sum of $2,000, conditioned 
for the payment of such rent, it was hdd that the contract should be construed 
as requiring a bond executed by other persons than A. and B. , and, that C. and 
D. had a right to require a bond sufflcient to secure the rent beyond a reason- 
able doubt, and that if, aoting in good faith, they rejected the bond tendered by 
A. and B. as insufilcient, the latter are bound by their action. 
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Addison C. Gibbs and Edward Bingham, for plaîntiffs. 

W. Carey Johnson and I. A. Macrum, for défendants. 

Deady, D. J. The plaintiffs, M. Harris and M. Lichenstein, bring 
this action to recover the sam of $2,000 as liquidated damages for 
the alleged violation of an agreement by the défendants, James D. 
Miller and Charles P. Church, to construct a brick building on the 
south-east corner of First and Morrison streets, in this city, and to 
lease to the plaintiflfs certain rooms therein for the term of five years 
from and after July 1, 1878. The cause was heard by the court 
without a jury upon the issues of fact, and, at the same time, upon 
a demurrer to the replication. From the évidence it appears that on 
December 8, 1878, the plaintiffs and defçndants entered into a writ- 
ten agreement whereby the latter agreed to ereot a brick building 
upon a lot on the south-east corner of First and Morrison streets, in 
this city, and to lease to the former certain rooms therein for the 
term of five years from and after July 1, 1878, for the monthly rent 
of $160, payable in advance, in considération whereof the défendants 
agreed to so pay said rent, and "to make, exécute, and deliver" to 
the défendants on or before February 1, 1878, and to their satisfac- 
tion, "a good and sufficient and approved bond in the sumof $2^000, 
conditioned to beoome void on the payment of said rent, and to 
become forfeited as "the agreed and fixed amount of damages" to be 
recovered by the défendants for a default of 30 days in the payment 
of said rent; and a failure on the part of the plaintiffs to so furnish 
such bond was to render the agreement void. It is also provided in 
said apgreement that any failure upon the part of the défendants to 
perform the same shall entitle the plaintiffs to recover the sum of 
$2,000 for such failure, as "stipulated and liquidated damages." 

The defence to the action, as contained in the answer, is that the 
sum mentioned in the agreement as liquidated damages for the vio- 
lation thereof, was only intended as a penalty; that the défendants 
«rected the building as per said agreement; but that the plaintiffs 
did not on or before February 1, 1878, nor since, deliver to the 
défendants a good and sufficient bond, as by said agreement they 
undertook and promised. 

The replication allèges that before February 1, 1878, the défend- 
ants had so changed the plan of said building as to put it out of 
their power to comply with their agreement, and thereby excused the 
plaintiffs from tendering the bond for payment of the rent. 

The argument in support of the replication is that if the défend- 
ants, on February 1, 1878. by reaaon of their own act, were unable 
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to perform their contract, the plaintiffs may recover the stipulated 
damages for non-performance, without having complied with the con- 
dition précèdent on their part, to-wit, the delivery of the bond for the 
payment of the rent. As authority for the proposition, counsel cite 
Pattridge v. Oildermiester, 40 N. Y. 96, and Haivley v. Keeler, 63 N. 
Y. 120. The first case is one where a party to a contract having 
failed to perform a condition précèdent, the other was allowed to 
recover for part performance, and is therefore not in point. In the 
second case the court does say that "the party who disables himself 
from performing his contract before default by the other party waives 
the performance of acts by the latter, whioh, except for such disability, 
he would be bound to perform as conditions précèdent to a recovery 
on the contract." But the court held that the contract to give 
security for the payment of a quantity of cheese was not a condition 
précèdent to the delivery thereof, but only concurrent with such 
delivery, and that, therefore, when the owner of the cheese had other- 
wise disposed of the same before the time for delivery, the other 
party was excused from providing or tendering the security, and 
might maintain an action for the non-delivery. 

But the giving of the bond for the payment of the rent was a con- 
dition précèdent in this case, and a very material one, for upon the 
faith of it the défendants were not only to furnish the rooms for five 
years, but in a large part to incur the expense of constructing a com- 
paratively costly building. 

However this may be, this demurrer must be sustained, because a 
mère change of plan before February 1, 1878, did not in the least 
degree affect the ability of the défendants to construct the building 
so as to furnish the plaintiffs with rooms therein aceording to the 
contract. The plan of the building might be changed every day. 
The défendants were under no obligation to build aceording to any 
plan until the bonds were furnished for the rent, and when that was 
done they could build aceording to the agreement, notwithstanding 
any changes of plan that may hâve been made in the mean time. 

Considering the case, then, with this demurrer sustained, from the 
évidence the further facts appear to be that early in January the 
the plaintiffs delivered to the défendants a bond in the sum of |2,000, 
in due form of law, conditioned for the payment of the rent, as pro- 
vided in the agreement, executed by themselves and William Harris 
and Isaac Friedman, of San Francisco, on December 26, 1879. 
Soon af ter it was received, the défendants sent the names of the sure- 
ties to Dun & Co.'s commercial agency in San Francisco, to ascer- 
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tain their financial condition and standing, and towards the last of 
Januarj received an answer to the effect that they were not at ail 
equal to any such undertaking, and that what real property they had 
was eovered with homesteads ; and there is no évidence in the case 
tending to show the fact to be otherwise. On January 30th défend- 
ants returned the bond to the plaintiffs, saying: "Neither.of the par- 
ties referred to seem to be men of any financial standing beyond the 
value of homestead exemption, and we therefore refuse the bond 
offered by you, not being satisfied with the guarantors thereon. We 
require men of undoubted standing as bondsmen, particularly as the 
amount of the bond is much less than the aggregate liability for 
rental." 

The work upon the building waa not commenced until in March, 
and, 80 far as the rooms which the plaintiffs were to hâve are con- 
cerned, the building was constructed substantially as was contem- 
plated at the time of the agreement, except that the width of the 
principal room on the lowar floor was one foot in twenty-nine less, 
and that an elevated platform and a small circular stairway, con- 
venient for the uses of the plaintiffs, were not put in said room, but 
can be at any time at a comparatively small eost. 

After refusing the bond offered by the plaintiffs, the défendants 
were still willing and offered to allow the plaintiffs to give a satis- 
factory bond, but the plaintiffs did nothing further in the matter 
except to claim that the one given was sufficient, when, about the 
last of February, the défendants told the plaintiffs that the contract 
was at end, and they could not hâve the rooms. The building was 
finished in July, when the portion which the plaintiffs were to hâve 
was leased to a third person for something less than they were to pay 
for it. Upon thèse facts the first point made by counsel for de- 
fendants is that the sum named in the agreement as liquidated 
damages, to be paid by them for a failure to furnish and lease the 
rooms, is, notwithstanding such désignation, only a penalty, and 
therefore can only be recovered so far as the proof shows the plain- 
tiffs to hâve been injured by such failure. 

Upon this subject the law is peculiar, and, instead of giving effect 
to the contract of the parties according to their intentions, it assumes 
to control them according to its standard of justice. 

And (1) whenever it is at ail doubtful whether the sum mentioned 
was intended as stipulated damages or a penalty to cover actual dam- 
ages, the law, which always favors the latter as against the former, 
déclares that the sum was intended as a penalty; (2) when the con- 
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tract îs explicit that the sum named shall be considered as liquidated 
damages, the contraet is to be enforoed according to its terms, unless 
qualified by some other circumstance, as when one agrées to pay a 
larger sum upon the failure to pay a smaller one, or when the dam- 
ages resulting from a failure to perform the contraet are certain, or can 
be reasonably ascertained by a jury. But whenBver the contraet is for 
the doing or not doing a particular act or acts, and there is no cer- 
tain pecuniary standard by which to measure the damages result- 
ing from a breach thereof, an agreement to pay a stipulated sum as 
damages for such breach will be enforced literally. 1 Am. Dec. 
335 ; Sedg. Dam. 399. 

This case falls exactlywithin the last category. The contraet pro- 
vides that for a failure to furnish the rooms and lease the défend- 
ants shall pay $2,000 as liquidated damages. The rooms were 
wanted for the clothing business, in the business part of the city, for 
a term of five years. It would be impossible to say what damage 
the plaintiffs might suffer from a breach of this contraet, without, at 
least, waiting uijtil the end of the five years, and that would be 
équivalent to a déniai of any. The damage might bave been merely 
nominal or it might hâve been very large, depending upon circum- 
stances uncertain and contingent in their charaeter. Situated thus, 
the parties having taken the précaution to agrée upon the amount of 
damages to be recovered for a violation of their contraet in this par- 
ticular, the law, it seems to me, would hinder rather than promote 
the administration of justice by refusing to enforee it aeeordingly. 

But counsel for défendants insist that there never was any breach 
of this contraet by the défendants, because they were not bound to do 
anything under it until the plaintiffs had furnished a satisfactory 
bond for the rent, which was not done. 

It is admitted that the défendants could not arbitrarily, and with- 
out Bome substantial reason, refuse to reçoive a bond tendered them 
under this agreement. But the bond was to be to their "satisfac- 
tion," and if, in the exercise of their judgments, acting upon the best 
information conveniently within their reach, they in good faith con- 
cluded that the bond was not sufïicient, why, then, the plaintiffs were 
bound by their action. And there is no presumption against the 
integrity of the défendants' conduct in the promises, but the eon- 
trary. If the plaintiffs claim that the refusai to accept the bond was 
unjustifiable, they must show it. 

The défendants had a right to a bond to their satisfaction, not only 
because that was the express agreement, but for the reason that in 
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the very nature of the case it was right and just that they should. They 
were about to erect a costly building — possibly with borrowed money 
— relying upon this bond as a good security to them for $1,800 a 
year towards the accomplishment of this enterprise for the next five 
years. Under such circumstances I think the law would say, in the 
absence of any agreement to the contrary, that the security should be 
good beyond a reasonable doubt. 

The plaintiffs hâve ofifered no évidence as to the responsibility of 
the sureties on this bond. But upon it is the justification of each of 
them to the effect that he is worth $2,000 over ail debts and liabilities, 
and property exempt from exécution. On the other hand, défendants 
bave introduced évidence which shows that for the year 1877-78 the 
real property of Harris was only valued for taxation at $1,800, and 
that of Friedman at $2,480, upon the most if not ail of which there 
are homesteads; that if they hâve any personal property it is em- 
ployed in some retail business in which they are engaged, and 
that they returned no such property for taxation during the year 
aforesaid. It being manifest that a bond with such sureties, living, 
too, in another state, would not be good, if any, security for the pay- 
aient in Portland of $1,800 a year for five years, counsel for the 
plaintiffs are driven to rest their case upon the proposition that by the 
terms of the agreement they were not bound to give a bond with any 
sureties, and that they complied with their contract when they tend- 
ered the défendant their own bond in the sum agreed upon, executed 
in due form of law. 

It may be admitted that if the agreement was that the plaintiffs 
were only to give a bond executed by themselves, then the bond tend- 
ered was a "good and sufficient" one, because it was executed by 
them in due form of law, in the sum and upon the conditions speci- 
fied in the agreement. In Aiken v. Sandford, 5 Mass. 499; Tinney 
V. Ashley, 16 Pick. 552; Van Eps v. Corporation, etc., 12 Johns. 342; 
and Gazley v. Price, 10 Johns. 268, it was held that a bond on con- 
dition that the obligor would make and deliver to the obligée a good 
and sufficient deed to a certain parcel of land, was satisfied by the 
exécution of a deed in due form of law to pass whatever title the 
the obligor might hâve. 

And it must be admitted that upon the mère letter of this agree- 
ment it may be said that nothing more is required than the bond of 
the plaintiffs. The language of the instrument is "that they [the 
plaintiffs] further agrée to make, exécute, and deliver to the said par- 
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ties of the first part a good and sufficient and approved bond in the 

sum of $2,000, conditioned," etc. 

But the cases ai-e not parallel. A covenaut that A. will make a 
good and sufficient deed to a certain property is performed by the exé- 
cution of a deed by him in due form of law. There are no sureties in 
a conveyance. But a bond on condition is more often made with 
sureties than otherwise, because it is usually intended as a guaranty 
for the performance of some act by the principal obligor ; and there- 
fore a covenant that A. will give a bond to the satisfaction of B. for 
the payment of money which A. is already otherwise bound to pay, 
does not appear to be satisfied with the bond of A. without sureties. 

And it is very certain that it was not the understanding of the 
parties to the agreement, at the date of its exécution and afterwards, 
that the bond of the plaintiffs was ail that was required. 

In the construction of this contract the court may consider the 
circumstances under which it was made, and the situation of the 
subject of it and the parties thereto, and they ail point to the conclu- 
sion that the parties contemplated that the plaintiffs were to give 
satisfaotory security for the payment of the rent. 

It is not pretended that the plaintiffs are persons of any considérable 
means or financial ability. They appear to hâve been engaged in this 
city in a small clothing business, in the old wooden bouse that was 
removed to make room for this building; and it is not likely that the 
défendants would incur the risk of erecting a costly building upon the 
faith of their unsecured promise to pay the rent for the principal por- 
tion of it for a period of five years. Besides, there was no necessity for 
the plaintiffs giving their bond merely for the payment of the rent, for 
they were already bound by the agreement to take the rooms and pay 
the rent, and, upon the acceptance of the lease, they would continue 
to be so bound by that instrument. Nor, under the circumstances, 
does the agreement of the plaintiffs "to make, exécute, and deliver" 
a bond — not their bond — necessarily imply that such bond shall be 
executed by the plaintiffs alone, or even at ail. The only possible 
reason for giving or taking a bond was that the défendants might 
hâve security for the payment of the rent, which necessarily means 
Bon^ething more than the promise to payit; for that they already 
had, 

My conclusion is that the agreement should be construed as requir- 
ing the plaintiffs to furnish, on or about February 1, 1878, a good 
and sufficient bond, executed by themselves and others, or by others 
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alone, which would be recognized by the business community as at 
least reasonable security for the payment of $1,800 a year for the 
period of five years. 

In addition to thèse considérations, the évidence shows that the 
plaintiffs understood that the agreement required them to furnish a 
bond with sureties, and they acted accordingly. 

At the time of the exécution of the agreement, the subject of sure- 
ties on the bond seems to hâve been spoken of, when Hanis, who 
appears to réside in San Francisco, said he did not expeet to give cer- 
tain persons, naming some well-known capitaHsts there, but that he 
had friends worth $25,000 who wonld go on the bond. 

The bond tendered was executed with sureties, and wheu it was 
refused, on the ground of their insufficiency, no suggestion was made 
that the plaintiffs were not required to furnish a bond with sureties. 

On the whole, it is dear that the plaintiffs, having failed to per- 
form the condition précèdent, by tendering the défendants a bond 
within the time required that was a reasonable security for the pay- 
ment of the rent, the contract for the lease was at an end, and the 
plaintiffs are not entitled to recover the damages stipulated for with- 
holding the same. 

There must be findings and judgment for the défendants accord- 
ingly. 



NOBTH NOONDAT MiNING Co. V. OeIENT MiNING Co. 
[Circuit Court, D, California. October 6, 1880.) 

1. New TniAL — Ereok wiïhout Injukt. 

Where, upon the whole record, the court can clearly see that no inJHry 
resulted from an error which has intervened in the course of the trial, a new 
trial should not be granted. 

2. MlNINS CLAIM — PrOOP of ClTIZBNSHIP. 

The afladavit of the party locating a mining claim is admissible in évidence to 
prove his citizenship. 

3. Bame— AcTUAL Possession — Action against Teespassbr. 

The person in actual possession and occupation of a mining claim of no 
greater extent than the lawa allow him to hold, and who is actually engaged 
in working the same, has sufflcient title to maintain an action against a tres- 
passer, although he may not hâve taken up and held the claim in ail particu- 
lars in the mode required by law. 

Stewart, Van Clief de Herrin, for plaintiff. 

R. M. Clark and George B. Merrill, for défendant. 
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Sawtbr, C. J. Ail the points made by défendant on motion for 
new trial were fuUy argued and considered at the trial, and I see no 
good reason for changing the ralings then made. The point most 
confidently relied on by défendant seems to be the admission of the 
affidavit of Smith to prove hia eitizenship. I am notentireiy certain 
that any other évidence was necessary to raise the presumption of 
eitizenship than the fact that he had resided in the United States 
from his infancy, — during ail the period of his remembrance, — he 
having no personal knowledge of having been alien born, and no 
recollection of ever living elsewhere; and there being no évidence 
from any one having knowledge that he was foreign born. If this 
be 80, then there is no évidence to overthrow the presumption, other 
than his statement that he was informed that he was born in Ireland, 
and brought to this country by his parents when two years old; and 
this is but hearsay; and his counter-statement that he was informed 
in the same manner and had always understood that his father 
became naturalized while he veas a boy, is, at least, as good. If the 
hearsay évidence was inadmissible and proves nothing upon the one 
point, it was equally so on the other. It must ail be taken or ail be 
rejected together. But if it was necessary to make this additional 
proof, the affidavit was, undoubtedly, inadmissible upon the gênerai 
principles of évidence unaffected by statutory provisions. 

The statute, however, has made especial provisions for such cases 
in section 2321, which says: "Proof of eitizenship under this chap- 
ter may consist, in the case of an individual, of his own affidavit 
thereof ; in the case of an association of persons unineorporated, of 
the affidavit of their authorized agent, made on his own knowledge, 
or upon information and belief." This provision must of necessity 
contemplate an affidavit to some extent based on information and 
belief, for no man can, of his own personal knowledge, state where 
he was born. It is an event occurring before he has accquired a 
capaeity to remember. It also substitutes an affidavit for the record 
in this case of one having been naturalized. It also contemplâtes an 
affidavit on information and belief, where the naturalization of per- 
sons other than the party making the affidavit are concemed, for the 
affidavit of the "authorized agent" of associations not incorporated 
may be "upon information and belief." It might be utterly imprac- 
ticable for a person whoso father had been naturalized and moved 
to some distant territory, and died during his infancy, as is supposed 
to be the case in this instance, to ascertain in which one of the hun- 
dreds of courts in the United States, having jurisdiction, the father 
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•was naturalized. At ail events, in view of the praotical difficulties 
in making the proofs, or for some other reason, the statute has mod- 
ified the rule of évidence in this instance, and made Buch affidavits 
not only compétent, but sufficient proof of citizenship; for it requires 
no other. It is insisted, however, that this is admissible only in the 
land-office for the purpose of entitling the locator to a patent, but does 
not extend to sùits between private parties respecting the right to 
the claim. But the statute say "under this chapter," and the chapter 
provides for sending the parties to the courts to try their rights when 
there are conflicting claims; and in my judgment the provisions 
apply to ail the purposes of the act — to the litigation of ail claims 
arising under the act, whether in the department, or in the ordinary 
courts of the country. Evidence which is compétent and sufficient 
to establish a right to a patent to a mining claim as against the gov- 
emment — the actual owner of the land and mine — ought to be com- 
pétent and sufficient to maintain the party complying with the stat- 
ute in his possession and claim against a stranger trespassing upon 
his possession and claim, which would be otherwise recognized as 
valid by the statute as against the government. I do not think con- 
gress designed to establish one rule of évidence or right for the gov- 
ernment and another for citizens, as to the same claim arising under 
the statute, and especially in favor of trespassers upon the posses- 
sions of others. I therefore hold the affidavit of Smith to be compé- 
tent évidence, and properly admitted under the statute. 

But conceding, for the purposes of this décision, the admission of 
the affidavit as to citizenship to be erroneous, still, in view of the 
other uneontradicted testimony in the case, the error became imma- 
terial. It appeared by clear, uneontradicted, positive testimony that 
the plaintifs grantors, some, at least, of whom were citizens before 
défendants entered, or began to run their tunnel, distinctly marked 
the three claims, limiting the Noonday North to 100 feet wide, by 
stakes driven at each corner and the center of the end Unes, the stakes 
being three and a half feet high by four iuehes square, painted white 
and lettered, to show what they were and what claims they indicated, 
each claim so staked out being 100 feet wide and 1,500 long, lying side 
by side, and within the limits of the Unes of the original Noonday North 
as located 300 feet wide on each side of the center. Thèse stakes 
bounded a parallelogram 300 feet wide by 1,500 long, marked by a 
line of five stakes, as deseribed, on each end. Thèse claims were 
conveyed to the plaintifif by one and the same deed, giving definite 
descriptions, and plaintiff went into actual possession and occupation 
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of them, claîming title under the deeds up to the extrême boundary 
as staked off, long before défendant entered, and they so coi-finued 
on tbe claims, erecting machinery and sinking shafts for working 
the claims, down to and at the time of defendant's entry and the 
trespass complained of, having, at the time of such entry and tres- 
pass, expended in labor and the collection of materials on the prem- 
ises the amount of some twenty-five or thirty thousand dollars. So 
that before défendant acquired any rights, and down to and at the 
time of defendant's entry, the plaintiff was in the actual, active, dom- 
inating possession, occupation, and eontrol of the premises thus 
marked ont and thus conveyed, claiming the whole under the convey- 
ance. PlaintifiE's said stakes were still there, as described, when 
défendant entered and committed the trespass complained of, and 
défendant made its claim within the claims so at the time staked out. 
As to the estent of the possession of parties actually in possession 
claiming under deeds and up to marked boundaries, see Hicks v. 
Coleman, 25 Cal. 122, and the numerous cases from the United States 
suprême court reports therein cited. Walsh v. HiU, 38 Cal. 487. 

The plaintiff, before défendant acquired any rights, and at the 
time of its entry and of the trespass complained of, was in as com- 
plète actual possession and occupation np to the boundary indicated 
by their stakes as it could well bave been, except by eiiclosing it with 
a fence sufficient to exclude trespassers. The plaintiff was there 
physioally présent, by its agents, in active labor and eontrol. This 
being so, independent of such constructive possession as the mining 
laws give by simple compliance with its provisions, there was a con- 
tinuai actual possession and occupation upon which défendant could 
not enter without being a trespasser. The suprême court of Califor- 
nia held that a mining claim in actual possession of the claimants is 
valid, irrespective of mining laws. English v. Johnson, 17 Cal. 107; 
Table Mountain Tunnel Go. v Stranahan, 20 Cal. 209; S. C. 31 Cal. 
390; Hess v. Winder, 30 Cal. 355; Rogers v. Cooney, 7 Nev. 219. 
Thèse cases hâve been cited and approved by the suprême court of 
the United States in the récent case of Campbell v. Rankin, 99 U. S. 
262. As I understand the récent décisions of the suprême court of 
the United States, under the pre-emption laws no man can initiate a 
pre-emption, or other right under those laws, by an entry upon the 
actual possession of another, be that other a compétent pre-emptioner, 
or rightfully in possession, as against the government or otherwise. 
Trenouth v. San Francisco, 100 U. S. 251, 256 ; Atherton v. Fowler, 
96 U. S. 513. If that be so, the principle is equally applicable to 
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rights acquired in mining claims. It would be strange indeed if con- 
gress sbould pass laws to encourage trespasses and breaches of the 
peace, by authorizing a title to be initiated and founded upon a tres- 
pass upon the actual possession of another. 

Upon tbe whole record I am entirely satisfied_that a new trial 
should not be granted, even if there was error in admitting the 
affidavit of Smith, and the several otber af&davits to which excep- 
tion was taken in the course of the trial, on the question of citizen- 
ship. On this view, also, errors in other rulings, if any there be, 
become immaterial. 

Ordered that a new trial be denied. 

See 1 FED. REF. 522. 



JOHNBON V. EbBERTS. 
iOireuit Court, V. Oregon. October 25, 1880.) 

1. Maucious Abeest. 

No one bas the right to cause the arrest of another as an experiment, fo» 
the purpose of finding out who committed a particular offence, and an arrest 
unilcT such circumstances is malicious. 

2. Same — Malice — Liability. 

The malice necessary to sustain an action for malicious arrest is not express 
maKce, or a spécifie désire to vex or injure another from malevolence or mo- 
tives of ill will, but the wilful doing of an unlawful act to the préjudice or 
injury of another. 

John H. Read, for plaintiff. 

Rufus Mallory, for défendant. 

Deady, D. J. On October 9, 1879, the plaintiff, upon the com- 
plaint and affidavit of the défendant, was arrested at Pendleton upon 
the charge of uttering a forged note upon the défendant, dated March 
1, 1879, for $250, payable 12 months after date, to J. A. Peek, or 
order, and by the latter indorsed in blank, and taken thence to Junc- 
tion, and there, after an examination before a magistrate, duly dis- 
charged. 

This action is brought to recover damages for this alleged mali- 
cious prosecution of the plaintiff by the défendant. On the trial the 
jury gave a verdict for the défendant, which the plaintiff now moves 
to set asidc. The complaiut alleged that the prosecution was with- 
v.ll,no.2~9 
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out probable cause and malieious, but this was denied by the answer; 
âna thèse were the questions submitted to the jury. Malice is not to 
hepresumed from the want of probable cause, but the jury must find the 
malice as a substantial f act in the case. Wheeler v. Nesbitt, 24 How. 
551; Stewart v. Sgnnenborn, 98 U. S. 191; Levy v. Brannan, 39 Cal. 
488. But the want of probable cause is évidence of malice, and, in 
casés where there is no évidence to the contrary, is sufficient to jus- 
tify a verdict for the plaintiff. Where the facts are undisputed the 
question of probable cause is simply one of law for the court; but 
where this is not so, the court must instruct the jury hypothetieally 
as to what is or is not probable cause, and the latter must apply the 
instructions to the facts found by them and give a verdict accord- 
ingly. 

But the facts in this case, upon any view of them, do not, in my 
judgment, constitute probable cause for the arrest of the plaintiff. 
Peek, the party who indorsed the note to the plaintiff, was the defend- 
ant's nephew, and not a person of good standing at Eugène, the place 
where he lived. He indorsed the note to the plaintiff, who was a 
comparative étranger to him and the neighborhood, for the right to 
make and vend a patent washer in the county of Lane. The plain- 
tiff may hâve known or had reason to suspect that the note was 
forged, but his conduct in every particular, save probably one, indi- 
cated the contrary. The note, being underdue, was not presented to 
the défendant for payment, but assuming that the plaintiff was in- 
formed by the Osbornes, as they testify and he dénies, that Ebberts 
had told them the note was not genuine, I think it a singular circum- 
stance that the plaintiff did not go to the défendant and make some 
inquiry of him concerning the matter. Finally, the défendant had 
Peek arrested for the forgery, who, upon the examination before the 
magistrate, was discharged; but afterwards, and subséquent to the 
arrest and discharge of the plaintiff, he was indicted for the offence, 
and convicted upon the plea of guilty. 

When the défendant caused the arrest of the plaintiff he had no 
information tending to make it appear that he had been guilty of any 
crime in relation to the note, except the unverified statement of Peek 
that the note was forged at Eoseburg, and the plaintiff had a hand 
in it, and that he, Peek, had only indorsed it. But this statement 
ought not to bave been believed or acted upon, because: (1) Peek 
was not generally, nor in the estimation of the défendant, a reliable 
person — he had just charged him upon oath with the forgery of this 
eamenote; (3) he was confessedly a party to the forgery; and (3) it 
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■was apparent from the face of the note, and the date of the conver- 
sation between the défendant and the Osbornes, that the note waa 
made some weeks before the plaintiff went to Roseburg. 

The plaintiff testified that the reason he had the défendant arrested 
was, "he had my note and I wanted to know how be got it." But no 
one has a right to cause the arrest of another as an experiment, for 
the purpose of finding out who committed a particular crime. Tbis 
is trifling with the liberty and good name of another, which the law 
does not justify or excuse. But it must appear that the arrest was 
malicious, as well as without probable cause, before the défendant can 
be held responsible in damages, It is not claimed that there is any 
direct évidence of malice, but only that it is sufficiently shown by the 
circumstances of the case. The malice necessary to sustain this action 
is not express malice, a spécifie désire to vex or injure another from 
malevolence or motives of ill-will, but the wilful doing of an unlaw- 
ful act to the préjudice or injury of another. Frowman v. Smith, 12 
Am. Dec. 268. 

Tried by this standard I think the weight of évidence in this case 
is that this prosecution was malicious — was purposely wrong and 
without justifiable cause. The jury, in coming to a contrary con- 
clusion, must hâve misunderstood the charge of the court upon this 
point, or hâve been misled by the éloquent appeal of the counsel for 
the défendant upon the relative merits of patent-right peddlers and 
farmers. 

This may not be a case for exemplary damages, for admitting, as 
we must, the plaintiff's innocence, yet to his indiscrétion in the pur- 
chase and attempted disposition of this note may be attributed in 
some measure the suspicions which led to his arrest. But, neverthe- 
less, the défendant having, without suÊScient cause and in wilful dis- 
regard of the plaintiff's rights, caused his arrest for the purpose of 
finding out who forged this note — thus experimenting with his liberty 
and good name — ought not to be absolved from ail the conséquences 
of his mistake or miseonduct. 

The motion for a new trial is allowed, with costs to abide the event 
of the action. 
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Dow ». Wells. 

{Circuit Court, D. lowa, C. B. January 18, 1882.) 

New Trial— Vebdict, whbiî Set Abidb. 

Where, in an action for the possession of lands, the plaintifC showed a clear 
paper title, and the défendantes patent was shown to estatlish only color of 
title; and any question as to the priority of the plaintiff's patent could be 
established by further proofs ; and the verdict of the jury was général, and 
was probably influenced by tlieir sympathj', growing out of the fact tliat the 
patentée under whom the défendant claimed was in some way connected, as 
heir or otherwise, with a soldier who fought in the révolution — a new trial was 
granted. 

Brown é Campbell and W. S. Clark, for plaintiff. 

Parsons é Runnells, for défendant. 

Love, D. J. In this case the plaintiff exhibited a clear légal title 
to the land in controversy. There could be no reasonable doubt of 
the priority of his patent; yet the défendant stoutly contested the 
plaintiff's paper title, and very possibly induced the jury to believe 
that the defendant's patent was entitled to priority. If the jury did 
so believe and find, the plaintiff is clearly entitled to a new trial on 
that ground alone. If the défendant had conceded the plaintiff's 
patent title and taken the verdict of the jury upon the question of 
adverse possession alone — a question eminently fit for the jury to 
décide — the court would feel disinclined to interfère with the verdict. 
But the défendant, having assailed the plaintiff's title and stoutly 
eontended for the superiority of his own patent, and the jury having 
found a gênerai verdict, it is impossible to say that the jury did not 
find against thé validity of the plaintiff's patent, and give their ver- 
dict upon that ground. 

Under such circumstances, I think, the court ought not to give the 
défendant a judgment upon the verdict. The plaintiff ought not to 
lose a clear title to the land by a single verdict founded possibly upon 
a clearly erroneous view by the jury of the plaintiff's paper title, 
more especially where the losing party bas no appeal. It seems to 
the court that any question as to the priority of the plaintiff's patent 
could be removed by further proofs, and the jury be left in a future 
trial to pass upon the sole question of the defendant's rights under 
the statute of limitations; the defendant's patent being shown to 
establish color of title. Alone it could certainly be established be- 
yond question that the plaintiff's patent was first issued and recorded. 
This would take out of the case a matter which may hâve influenced 
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the mind of the Jury; namely, the claims of the défendant upon their 
sympathies growing out of the fact that the patentée under whom the 
défendant claims was in some way connected, as heir or otherwise, 
with a Boldier who fought and suffered for his country in the war of 
the révolution. As this fact was pressed with great earnestness and 
force upon the jury, they may hâve beeu influenced by it. It is need- 
less to add that a party has a right to hâve his légal rights deter- 
mined in a court of justice without référence to what any one under 
whom his adversary claims performed in the révolution. 

The verdict is set aside, and a new trial granted. It is further 
ordered that the cause be assigned by the clerk for an early day of 
the next term. 



In re Scott, 
(District Co-urt, D. California. January 31, 1880.) 

1. BANK1Î0PTCT — CONCBALMENT. 

The concealment contemplatcd by the statute is a wilful and fraudulent con- 
cealment, and not a mère omission through mistake or accident. 

2. Samb— Préférence. 

If a bankrupt dévotes materials to an inconsiderable amount, which he liad 
procured for family use, to secure a creditor for a small debt, the act caunot be 
deemed a fraudulent préférence. 

Daniel T. Sullivan, for bankrupt. 

Wright é Hammond, for opposing creditors. 

HoFFMAN, D. J. The objections relied on at the hearing of this 
case were : 

1. That the bankrupt obtained a considérable sum of money from 
one of his creditors on the fraudulent pretence that he would give 
his note therefor indorsed by one Moss, which indorsement he failed 
to procure. The proofs fail to support this objection. The bank- 
rupt undoubtedly promised to procure the indorsement referred to, 
but he made this promise in good faith, and with reasonable ground 
to believe in his ability to fulfil it. The parties chose to furnish him 
the money without exacting the fuMlment of the promise. He made 
no false pretence within the meaning of the criminal law, for he 
merely undertook to do a certain thing in futvro, and, so far as 
appears, he would bave redeemed his promise had not subséquent 
events induced the party on whom he relied to change his mind. 
Moreover, the fact that one or more of his debts has been created by 
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the fraud of the bankrupt ia not declared by the act to be a grouna 
for refusing the discharge from his other liabilities. Debts created 
by fraud are not affeoted by the discharge, and if the debt in question 
in this case be of that character, the créditer may sue and recover 
judgment upon it, notwithstanding the discharge. 

2. The second ground of objection is that the bankrupt bas con- 
cealed a part of his estate or effects. The property alleged to bave 
been concealed was a toll-bridge, which the bankrupt had erected, 
either upon or leading to his farm, and for the use of which by his 
neighbors he had been accustomed to coUect a small toll, under a 
franchise or license obtained from the state. The concealment con- 
templated bythe statute is evidently a wilful and fraudulent conceal- 
ment of his effects, and not a mère omission to mention them through 
mistake or accident. If the concealment complained of be of the 
franchise or license which the bankrupt had obtained from the state, 
it is sufËcient to say that a franchise to construct a turnpike road 
and collect tolls thereon, or to run a ferry, and the like, is a per- 
sonal trust reposed in the grantee, and is not assignable, either at 
forced sale or by voluntary conveyance, without the consent of the 
granting party. Monroe v. Thomas, 6 Cal. 470; Thomas v. Armstrong, 
7 Cal. 286. And in People v. Duncan it was held that such a fran- 
chise does not pass, by virtue of the assignment, to the assignée in 
bankruptcy. 41 Cal. 507. There can, of course, be no fraudulent 
concealment of property which is not assets of the estate upon which 
the creditors can make no claim, and in which the assignée in bank- 
ruptcy can acquire no interest. If the concealment complained of 
be the failure to mention the existence of the structure which he had 
erected, either wholly or in part, upon his land, the answer to this 
objection is that there seems to be no reason why he should describe 
that structure, any more than any other fixture or improvement 
attached to his freehold. His farm is described in his schedules, and 
that description includes the barns, stables, pig-pens, or bridges upon 
it, as much as the orchards or vineyards which may hâve been planted 
upon it. Certainly there could be no intention, as there could hâve 
been no possibility, of concealing the existence of a bridge, which, as 
appears, was absolutely necessary to afford access to the farm, or at 
least a portion of it. 

3. It is further objected that the bankrupt gave a "fraudulent préf- 
érence" to one Emerson, contrary to the provisions of the act. It 
appears that, after the bankrupt had been attached by some of his 
creditors, he gave to Emerson a horse, as security for a debt due him 
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on an unsettled aeeount amounting to $25 or $30. Hô subsequêntly, 
with Emerson's consent, withdrew the horse and substituted for it 
some dry goods and material for clothing. The greater part of this 
Emerson subsequently returned to the bankrupt, retaining, as he 
says, about $15 worth. Ail the goods returned to the bankrupt were 
afterwards used by him for clothing his numerous family. 

I am inclined to think that a transaction of this character, so 
insignificant so far as the amount involved is concerned, hardly con- 
stitutes such a fraudulent préférence as will deprive him of the 
benefit of the act. The statute of the state; which is not only very 
libéral in its provisions, but which is liberally construed by the courts, 
exempts from foreed sale -wearing apparel of the debtor, three months' 
provisions actually provided for individual or family use, etc. The 
law does not, in terms, require that the wearing apparel shall hâve 
been in aotual use, or that the materials for it shall hâve been act- 
ually fashioned into garments ready for use. 

The testimony does not diselose distinctly of what the dry goods 
delivered to Emerson consisted. No inventory appears to hâve been 
taken. They were hastily packed in a valise and a bag by the bank- 
rupt and his wife. Among the goods some 50 yards of flannels and 
several dress patterns, already eut out, are mentioned. Their total 
value was probably not more than forty or fifty dollars. The bank- 
rupt was not a trader or shop-keeper. He was a farmer, and the 
goods had, in ail probability, been obtained for family use. To that 
use they were subsequently applied, with the exception, before stated, 
of $15 worth retained by Emerson. I am inclined to think that if 
the bankrupt had been, at the time of the bankruptcy, in possession 
of thèse goods, and had omitted to mention them specifically in his 
schedules, he would not hâve been liable to the charge of a fraudulent 
concealment of his assets. If he bas chosen to dévote materials for 
clothing to an inconsiderable amount, which he had procured for the 
use of his wife and children, to secure a creditor for a small debt, 
the act ean hardly be deemed a fraudulent préférence within the 
meaning of the twenty-ninth section of the bankruptcy law, even 
though it should turn out, on critical examination, that some of the 
articles were not included in the term "wearing apparel," and were 
thus not within the protection of the exemption law. If they, in 
fact, were within that protection, it is needless to observe that no 
fraud upon his other creditors could bave been committed by any 
disposition he might make of them. They were not part of his 
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assets, anct în no way liable for his debts, except so far as lie might 
choose so to apply them. 

On the whole, I agrée to the conclusion reached by the résister 
that the creditors hâve failed to maintain tlieir speoilicatious of 
objections to the bankrupt's discharge. 



In re Aspinwall, Bankrupt. 
{Dhtriet Court, S. D. New York. March 17, 1882.) 

1. Bajskrupïcï — Rktukn of Goods, a Rescission of Dbamng — Not a Phef- 

BKEKCB. 

Where a bankrupt's indebtedness has arisen upon various différent purchases 
and importations of merchandise, his return a few days after his failure of 
goods received upon the laat shipment, a few days prior thereto, must be 
deemed a rescission of a spécifie part of his dealings with the creditor, and not 
a payment or transfer of property on account of his gênerai indebtedness to 
the seller. 

2. Bame— Provino Rbsidub of Claim. 

Such a return of goods, though subsequently avoided by the assignée in bank- 
ruptcy as a transfer to a creditor having knowledge of the bankrupt's insolvency, 
does not prevent the creditor from proving theresidueof his claim against the 
bankrupt under section 5084 of the Revised Statutes, the return of goods in 
such case not being " on account of the debt or claim proved." 

In Bankruptcy. Motion to expunge proof of debt. 

The adjudication was made in this case January 27, 1873, on 
the bankrupt's own pétition. He was a merchant in New York, 
and failed on the fifth of December, 1872. Prior to that time he had 
been aceustomed to purchase goods from Maclean, Maris & Ce, of 
London, who, upon their various shipments, were entitled to drawon 
Brown, Shipley & Co. within certain limite of crédit. The last in- 
voice of goods was dated October 31, 1872, and the goods arrived in 
New York prior to the first of December and wer^ stored by Mr. As- 
pinwall. On December 10, 1872, flve days after the failure, the 
bankrupt notified the agent of Maclean, Maris & Co., in New York, 
that he would hold the goods last shipped and then in store for their 
account, if not already drawn against. They had not been drawn 
upon, and on the seventh of January were turned over to the seller's 
agent. Olcott, the assignée in bankruptcy subsequently appointed, 
soon after sued Maclean, Maris & Co. to recover back the value of the 
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gooJs, charging they were received by them having reasonable cause 
to believe that the bankrupt was insolvent; and after a long litiga- 
tion, which was carried to the United States suprême court, the as- 
signée in bankruptcy has recovered the value of the goods so returned, 
namely, $1,306.40, with interest from January 7, 1873. During the 
pendency of this litigation, Maclean, Maris & Co. proved the residue 
of their claim against the bankrupt, amounting to $738.73. This 
claim was the balance due upon seven other shipments and invoices 
during some six months prior to the invoice of October 31st, together 
with a small previous balance. The assignée now moves to expunge 
thisproof of claim on the ground of the unlawful préférence as adju- 
dicated by his recovery in the above-named suit. 

Chavihers, Boughton é Prentiss, for assignée. 

Scudder é Carter and Geo. A . Black, for the creditors. 

Bbown, D. J. Ifc seems to me impossible to hold that the goods 
returned in this case were a préférence "on aecount of the same debt 
or claim" that has been proved, within the meaning of section 23 of 
the act of 1867, now section 5084 of the Eevised Statutes. Différent 
shipments are presumptively independent debts ; the évidence shows 
the right to draw upon them independently. The goods returned 
were the identical goods shipped in the last invoice, and were obvi- 
ously intended as a reseission pro tanto of that particular purchase. 
Had they been sold or trans'ferred by the bankrupt to Maclean, Maris 
& Co. merely upon gênerai aecount of his entire indebtedness to them, 
the bankrupt would hâve been entitled simply to a crédit on this gên- 
erai aecount for the value of the goods at the time of the reconvey- 
ance, in the absence of any contract price at which they should be 
taken back, without any regard to the original purchase price. Any 
such inquiry concerning the priée or value of thèse goods on their 
return is manifestly incompatible with the plain intention of this 
transaction, and it must be, therefore, necessarily considered solely as 
a rescission of this last shipment, — a rescission proffered by the pur- 
chaser a few days after the receipt of the goods, and aocepted by the 
seller in due course of mail. It had no relation whatsoever to any other 
indebtedness owing to Maclean, Maris & Co. for other goods, whether 
owing upon a single running aecount, or upon independent transac- 
tions, This rescission involved an unlawful transfer from the bank- 
rupt of title to property already vested in him, and hence was void- 
able under the bankrupt law, at the instance of the assignée, but at the 
same time it was simply designed as a rescission of a speciûc part of 
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the bankrapt's dealings, without any référence to the rest of his 
mdebtness to Maclean, Maris & Co, It was, therefore, no payment 
or préférence in respect to their other transactions not rescindée!, or 
in respect to the indebteduess remaining due upon suoh other transac- 
tions, nor was it ever so intended. The right to prove the residue, 
therefore, was not afïected. If the whole indebtedness had been repre- 
sented by several promissory notes, one of which covered only the last 
shipment, the cancellation of this last note, upon an unlawful return 
of the goods represented by it, could hâve had no effect upon the right 
to prove the other notes. In re Kingsbury, 3 N. B. E. 318 ; In re 
Richter's Estate, é N. B. E. 221, 232; In re Lee, U N. B. E. 89; In 
re Holland, 8 N. B. E. 190. See, also, In re Black, 17 N. B. E. 400 ; 
Ira re Cwrrier, 2 Low. 437. This case is in principle essentially the 
same. 

Without conaidering, therefore, the other points raised upon the 
argument, the motion to expunge should be denied. 



GaAHAM V. Geneva Lake Cbawfoed Manuf'g Co. 
(Circuit Court, E. D. Wisconsin. October 11, 1880.) 

1. Patents— Application — Omissions in Claim. 

Where a person makea an invention, and describes it with other matters of 
invention in an application for a patent, and a patent issues for such other 
matters, this fact alone will not preclude him from applying for and obtaining 
another patent covering the invention desoribed but not claimed in the first 
application. 

2. Bamb— Application and Amiîndbd Application Considbred as One. 

Where an application is made for a patent, and is afterwards amended by the 
withdrawa) of parts of the invention, and a second application is flled claim- 
ing such parts, and patents afterwards issue on both, the two applications will 
be considered as parts of one continuons proceeding. 

3. DoCTHiNB OF Relation — Continuitt of Application. 

In such case the continuity of the proceedings, originating in the flrst appli- 
cation, will be considered unbroken in determiniug wlion the two years begin 
to run in wliich the invention claimed on the second application could be sold 
and publicly used without invalidating such patent. 

4. Salk or Public Use, when not to Invalidate— Tbstino Dtility. 

If necessary, in making tests, an inventer may sell a machine on trial, sp as to 
get it fully and fairly tested, in practical use, by the class of persons for whose 
use it is intended, and such sale or use, even for more than two years, if made 
for the purpose of practical test, will not be a sufflcient sale or public use to 
invalidate the patent. 
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6. Pi-EADiNa — Paeties— Want of Title. ï ; 

Tlie objection that a suit cannot proceed Tiecause ail the parties clalmed to 
liave an interest are not joined as coraplainants, is not favored -when the title 
claimed to be vested in the parties not joined is disputed, and there are serions 
doubts as to whether they actually own any interest whatever, and especially 
so when such objection is made by a party charged with infringement. 

6. SAME — DiSCLAIMER. 

A party alleged to hâve an interest in a patent suedon may disclaim ail inter- 
est in favor of complainant, and thus obviate the objection that he should be 
joined as a party. 

7. iNFiiiNGEMBNT— Formai, DiFFEnExcES. 

Where there are difEerences merely in the form and not in the substance, and 
defendant's machine really shows the various parts described in complainant's 
patent, it is an infringement. 

8. Same— Equivai,ents. 

Wliere the various parts of defendant's machine exhibit mechanîcal parte 
équivalent to those in complainant's machine, and proaucing the same resuit, 
an infringement is established. 

9. Same— Geaham Haetebtbb, No. 74,342. 

The flrst and second claims of the Graham harvester patent of February 11, 
1868, No. 74,342, held to be valid, and infringed by the Burdick & Le Roy patent 
of November 12, 1872, No. 133,013. 

In Equity. 

Banning é Banning, for complainant. 

Flanders é Bottum, for défendant. 

Dyeb, D. J. This is a bill iu equity to restrain the alleged in- 
fringement of a patent issued to Alvaro B. Graham, February 11, 
1868, for an improvement in harvesters. The complainant is as- 
signée of the patentée, and there are involved in the présent contro- 
Tersy the first and second claims of the patent. Thèse claims are as 
follows: 

" (1) The combination, as set forth, in a harvester, of the flnger-beam with 
the gearing carriage, by means of the vibratable liïik, the draught^-rod, and the 
two svyivel-joints, M and M ', so that the flnger-beam may both rise and f ail at 
either end, and rock forward and backward. (2) The combination, as set 
forth, in a harvester, of the flnger-beam, gearing carriage, vibratable link, 
draught-rod, swivel-joints, and arm, by which the rocking of the finger-beam 
is controlled." 

Several defences are interposed, but before passing to their con- 
sidération it may be well to state that the validity of the patent was 
involved in the case of Graham v. Gammon, 7 Biss. 490, and has also 
since been passed upon in the northern district of Illinois in the case 
of Graham, v. McCormick, (unreported,) which was heard by the cir- 
cuit judge, and the district judge by whom the présent case is de- 
cided, sitting together; and mostof the questions hère involvedhave 
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been passed upon, after most elaborate argument, in the McCoi'mîck 
Case. 

Further, as preliminary to the considération of the grounds of 
defence urged by the défendant, it is important to state, as part of 
the history of this patent, that the application for the patent was 
first made February 25, 1864, by plaeing it in the hands of solicitors 
in New York, to be by them presented to the patent-ofSce. The 
application was not, however, in fact filed until December 2, 1865. 

In its original form it contained five claims, the first of which 
related to the invention now in suit, and the last four to other im- 
provements. The first three claims were rejected by the patent- 
office, December 30, 1865, and an offer was then made to allow the 
other two claims. This offer was not accepted, and an amended 
claim was filed March 24, 1866, in place of the first rejected claim. 
This claim, which had référence to the invention now in controversy, 
was rejected April 4, 1866. While the first application was still 
pènding, and on the eleventh of February, 1867, a second application 
was filed, containing, among other things, the two claims now in suit. 
In June, 1867, the claims which embrace the présent invention were 
withdrawn from the first application, and a patent was issued on that 
application July 23, 1867, but that patent did not include the inven- 
tion now in question. A patent for that invention was issued on the 
second application, February 11, 1868. The original spécifications 
and drawings, which aecompanied the first application, contained 
a description of the invention now under considération. 

It is insisted, first, that complainant's patent is invalid because, 
previous to its issuance, the patentée had procured a patent to himself 
and others as his assignées, in the spécifications and drawings of which 
the invention now in question was described and delineated, and that, 
therefore, the prior patent (meaning the patent of 1867) can be re- 
issued so as to cover ail that was invented by the applicant for the 
patent in suit; and also that the inventor, A. B. Graham, prior to 
his application for the patent of 1868, applied for the patent of 1867, 
in which application he set forth, but did not claim, the invention 
now in controversy, and that, by his failure at that time to make such 
claim, he impliedly admitted his device to be old, and was thereby 
estopped from afterwards claiming the same to be new in any subsé- 
quent application. 

In the McCormick Case the court had occasion to consider this ob- 
jection, and it was held untenable. It was there decided that it 
was not a proper case for reissue ; that there was no defective or in- 
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sufficient spécification ; and that the inventer had not claimed more 
than he had a right to claim as new. In the opinion, delivered by 
Drummond, J., it is said: 

" On gênerai principles we think that where a person bas, within tlie meaning 
of the patent law, made an invention whicii he has described in spécifications, 
including other matters of invention, for which last a patent has been issued, 
that he should not be precluded for that reason alone from applying for and 
obtaining a patent for that which was not claimed in the flrst patent. The 
object of the patent lavr was to protect a party who made an invention which 
was useful, provided he complied with the terms of the law and a patent 
issued for the invention; and unless there is something in the law which dé- 
clares a patent issued under such circumstances to be invalid, it is the duty 
of the courts to sustaîn a patent for an invention thus made. It is to be borne 
in mind that the application for the second patent, that of 1868, the one in 
controversy hère, was made while that for the previous patent was pending, 
and before the prior patent had been issued. There were thus pending before 
the patent-office two applications at the same time, where the claims were 
différent, and we understand it to be in accordance with the practice of the 
patent-office to allow applications to be made at the same time, by the same 
party, for différent parts of the same machine." 

In this connection, and as bearing upon this question, I refer to 
McMillan v. Rees, 17 0. G. 1222. 

The further ground of defence is urged that the patent in suit is 
invalid because the alleged invention was, with the inventor's con- 
sent and allowance, in public use and on sale for more than two 
years prior to his application for a patent therefor. 

This defence was also interposed in Graham v. McCormicJc, supra, 
and we had occasion there to consider it. It was there held that, for 
the purpose of fixing the time when the two years began to run, the 
application for the patent in suit should be treated as a continuation 
of the first application, filed December 2, 1865; and that "the con- 
tinuity of the proceeding which originated in the first application 
was not broken, up to the time when the patent for the invention in 
suit was granted in 1868." From this conclusion it would follow 
that the two years within which the invention could be sold and 
publicly used without invalidating the patent, began to run Decem- 
ber 2, 1863, which was two years prior to the filing of the first ap- 
plication. 

Some testimony bearing upon the defence under considération has 
been taken in the case at bar, and in addition thereto, by stipula- 
tion, the testimony upon the same subject, taken in the case of Grh- 
ham v. McCormick, has been submitted. 
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The only machine made in 1863 by Graham, the inventer, whioh 
is clearly proved to hâve been sold, was delivered on trial; and the 
transactions of the inventer in that year, by which his then unper- 
feeted invention was brought into notice, as was stated by the court 
in Graham v. McCormick, "should be regarded rather in the light of 
a use of the invention for such practical tests as the law permits an 
inventer to make, than as such a public sale or use as is contem- 
plated by the statute. At that stage of the inventor's work his inven- 
tion was largely in experiment and trial. It could only be tested by 
practical use in the field, and it was essential that it should be se 
tested by farmers on their farms. The inventer was then struggling, 
as inventors eften do, to establish the success of- his invention. It 
was necessary that thorough expérimental tests should be made, and 
that he should bave the assistance of others in making them; and it 
is manifest, we think, that the machines of 1863 were not yet se per- 
fected as to be practical machines, capable of successful work." 

I am aware of the opinion of Judge Lowell in Henry v. Frances- 
town Soap-stone Stove Co. 17 0. G. 569, and of his disagreement with 
Judge Shepley, who delivered an opinion in the same case, reported 
in 9 0. G. 409; but, upon considération of ail the testimony, I con- 
clude that what was done by the patentée, Graham, "with référence 
te the use of the machines in 1863, was intended by him, and was, 
in fact, for the purpose of experiment and as a test of the machines 
with a view to their perfection. This part of the defence rests upon 
a claim of forfeiture of rights secured by the patent. To justify the 
court in sustaining it the proof should be clear and satisfactory. The 
right of the infringer te invalidate the patent for this cause should 
be undoubfced." Graham v. McCormick. I must hold this defence 
insuffioient to invalidate the patent. 

Attack bas been made upon complainant's title te the patent in 
question, and therefore upon his right te maintain this action. 

In November, 1865, the inventer, A. B. Graham, made a contract 
with W. B. & G. A. Werden, granting te them the exclusive right te 
manufacture and sell the imprevement in. the machine in question, 
and providing that such right should continue until the patent about 
te be applied for should expire. By this contract Graham also agreed 
that before a patent should be obtained he would make such an as- 
signment to the Werdens as would secure a,n issuance of the patent 
te ail three of the parties ]oint]y,;each to hâve an undivided one-third 
istf-rest therein. This, of course, was merely an agreement to assign, 
but at the same time, viz., November 25, 1865, an assignment was 
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executed by Graham to the Werdens by whieh the full and exclusive 
right to the invention described in spécifications then prepared and 
executed, preparatory to obtaining letters patent, was grantei to the 
Werdens, the same to be held and enjoyed by them "to the full end 
of the term for whioh the said letters patent may be granted, as fuUy 
and entirely as the same could hâve been held and enjoyed by him 
[Graham] if this assignment and sale had not been made." 

This, it is to be observed, occurred before either the first or second 
patent was obtained. It is, nevertheless, contended that the lan- 
guage of this assignment is so broad as to vest in the Werdens an 
interest in the invention covered by the patent of 1868, and there- 
fore that the présent action cannot be maintained by complainant. 
It is also to be observed that the patent of 1868 was issued to Graham 
alone, and that there was thereafter no further assignment of any 
interest in that patent made to the Werdens. 

There is évidence tending to show that the contract before referred 
to, made between Graham and the Werdens, was virtually abandoned 
by the latter, and that a controversy arose between the parties, which 
has ever since existed, upon the question as to whether the Werdens 
hâve not forfeited their rights and interest even in the patent of 1867. 
It is évident that there is a serions controversy between the parties 
upon that question; and without hère determining what are its pré- 
cise merits, and what are the rights of the Werdens, if any, in either 
the patent of 1867 or 1868, I am of opinion, as was the court upon 
the same question, in Graham v. McCormick, mpra, that "whatever 
equities there may be between the parties to the contract of Novem- 
ber, 1865, can be adjusted in a controversy between themselves." 
And as the patent of 1868 was issued to Graham alone, and as no 
additional assignment of any interest was thereafter made to the 
Werdens, and sinee, in view of the controversy between thèse parties, 
grave doubts may well exist as to whether the Werdens can elaim 
any interest in the invention covered by that patent, I am of opinion 
that such controversy and doubt ought not, in this suit, to be resolved 
in favor of the Werdens; especially as the présent objection cornes 
from a third party, the présent défendant, who is claimed to be an 
infringer of the patent. 

The défendant further insists that the idea or principle involved in 
the patent in suit, and which is developed in a combination which 
enables thefinger-beam of the harvester to both rise and fall at either 
end, and rock forward and backward, is old, and is shown in the fol- 
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lowing letters patent, to-wit: the Dolph patent, issued in 1857; the 
2ug patent, issued in 1859; the Dodge patent, issued in 1865; the 
Bartlett & Dodge patent, issued in 1862; the De Witt patent, issued 
in 1862; the Bail patent, issued in 1859 ; the Aultman patents, issued 
in 1858 and 1859; the Bramer patent, issued in 1865; the Eay & 
Grant patent, issued in 1865 ; and the Eussell patent, issued in 1861. 

Of thèse, the Dolph, the Zug, the Bail, and the Bartlett & Dodge 
patents were considered by Blodgett, J., in Graham v. Gamimm, supra, 
and were held by him as not embracing the Graham device or com- 
bination. The Bail and Zug machines were also severally considered 
by the court in the case of Graham v. McCormick, supra, and it was 
there held that there was nothing in either of those machines to pre- 
vent or invalidate the combination named in the first two claims of 
complainant'fl patent. And by the conclusions thus arrived at in 
those cases, with référence to thèse several patents, I feel bound. 

The Aultman patents, the last of which was a reissue, do not antioi- 
pate the Graham invention, because they do not, I think, provide for 
any rocking motion. They only provide for a movement by which 
the finger-bar may be raised and lowered at either end, or folded over 
for transportation ; and I cannot, from the spécifications and draw- 
ings, find that they contain the Graham swivel-joints, or the arm for 
rocking the finger-bar. 

The same must be said of the De Witt device, which is one for rais- 
ing and holding a flexible cutter-bar so as to pass over an obstruc- 
tion, and at the same time allow it to fall below the level of the 
wheela, and to render it firm, so that it cannot be depressed at any 
point of its élévation. The rocking feature, which is the essential 
élément of the Graham machine, is wanting. 

The nature of the Dodge invention, as stated in his spécifications, 
"consists in a novel manner of constructing the main frame of the 
machine, and of the arrangement of the gearing in connection there- 
with. It further consista in a novel arrangement of the devices for 
lifting the cutting apparatus, and also in a self-adjusting pair of pul- 
leys, to be used in connection with the réel." I do not perceive that 
this patent can be regarded as at ail anticipating or limiting the Gra- 
ham claims now in suit. 

In the Eussell machine, the finger-bar may be raised and lowered ; 
but the character of the mechanism, in respect of arrangement of 
parts, is such, so far as I can judge, as to deprive the finger-bar of a 
rocking motion. I cannot discover that the drawings show either 
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the swivel-joints in Graham's machine, or the arm for controUing the 
motions of the iinger-bar. Nor do I think that the Graham machine 
is anticipated by either the Eay & Grant patent, or the Bramer patent. 

The remaining, and, as I consider, the most important question 
in this case, is, does the defendant's machine infringe complainant's 
patent? The Graham invention, as it is covered by the first claim, 
consists of a combination composed of six parts, namely, the gearing 
carriage, finger-bar, vibratable link, draught-rod, and swivel-joints, M 
and M'; and the arrangement of the combination is such as to per- 
mit the rising and f alling at either end, and the rocking forward and 
backward, of the finger-bar. The second claim embracés the same 
combination with one additional part, which is the arm or lever by 
which the rocking of the finger-bar is controUed. As was stated by 
the court in Oraham v. McCormick, "the object of the invention, as 
set forth in thèse two claims, seems to be mainly to produce the rock- 
ing motion of the finger-beam, as described, and by the method de- 
scribed." 

The complainant's mechanîsm consists of the so-called vibratable 
link, which extends f rom the shoe to which the cutter-bar is attached 
backward, and in the rear of the frame, to a bracket or short arm 
which is fastened to the frame of the machine, and this vibratable 
link is connected with the bracket by means of a swivel-joint, identi- 
fied in complainant's patent as M. Then there is a draught-rod ex- 
tending frdm the forward end of the shoe to the forward beam of the 
main frame, and running forward outside the wheel of the gearing 
carriage. It is connected with the forward end of the shoe, and with 
the vibratable link, by what the patentée calls a swivel-joint, M', but 
which appears to be rather a hook than a swivel-joint connection. 
Then there is a vertical arm extending upward from the vibratable 
link, which is connected by a rod extending forward, with a lever, 
by working which backward and forward the driver may control the 
tilting and rocking movement of the finger-beam, this movement 
being dépendent upon the free play of the joints at M and M'. 

Now, the question is, does the défendant, in order to produce the 
rocking motion in its machine, employ a combination of parts M^iich 
is the same as or the équivalent of complainant's? 

Défendant claims under a patent issued November 12, 1872, to 

Burdick & Le Koy. In the spécifications of this patent it is stated 

that the "invention consists in a novel manner of constructing, at- 

taching, and bracing the inner or main shoe; in a novel arrange- 

v.ll,no.2— 10 



léô FEDKRAL EEPOETER. 

ment of devicas for roUing the bar edgewise, in order to change the 
height of eut as may be necesaâry, as hereinafter more fuUy ex- 
plained." The machine, as appears from the spécifications and 
drawings, consists of a solid frame, the main axle on which the frame 
is mounted, and the wheels, "ail of which parts are construoted and 
arranged in the ordinary manner." Then there is a shoe which is 
placed forward of one of the wheels of the gearing carriage, which 
is supported and held at its forward end by means of what the 
patentée calls a transverse braoe, E, and at its rear end by an arm 
on the side of what is deseribed as a head-block, F ; this shoe being 
provided with two pairs of lugs on its top, between which the arm at 
the rear end and the brace at the forward end are pivoted. The 
brace, E, extends crosswise under the frame, and has its outer end 
swiveled, and mounted loosely on a horizontal rod, G, which is 
secured lengthwise under the outer side of the frame. It is stated 
in the spécifications that the objeot of swiveling the end of the brace, 
and mounting it on the rod, is to permit it to move forward and back 
when the shoe is rocked or tipped. 

The head-block, F, consists of a flat, upright plate, provided on its 
outer side with the arm to which the shoe is pivoted, The head- 
block is held by two longitudinal bars or braces, L and K, extend- 
ing baekward under the gearing carriage, and also by a rod, E, ex- 
tending forward and connected to the tongue of the machine. The 
lower brace, K, has its forward end pivoted to the lower front corner 
of the head-block, and its rear end pivoted to a rigid depending 
arm, on the under side of the frame immediately below the axle. 
The upper brace, L, has its forward end pivoted to the top of 
the head-block, and its rear end passed through a slot in the rigid 
depending arm, and is pivoted to an upright hand-lever, the lower 
end of which is pivoted to the end of brace K, the latter being 
extended back of the arm before mentioned. As is stated in the 
spécifications, "the two braces serve to hold the head-block securely 
in position, so that it cannot move either forward or baekward, or 
laterally, while at the same time they permit a free vertical move- 
ment, in order that the shoe may rise and fall in conformity with the 
surface of the ground. By moving the hand-lever, the upper brace, 
L, is moved lengthwise, and caused to tip the head-block baekward or 
forward, as the case may be, so as to rock the shoe and finger-bar, 
and change the height of the fingers from the ground." 

An examina tion of défendant 's model and machine shows that by 
grasping the lever which extends upward from the horizontal brace. 
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L, the movement of the finger-beam may be controUed, and the de- 
sired rocking motion produced; which motion is, Bo far as I hâve 
been able to discover, the same motion as that produced in complain- 
ant's machine ; and in the defendant's machine this naotion is dé- 
pendent upon the free play of the rear or swivel end of brace, E, 
where it is connected with the main frame, and with the free move- 
ment of the connection of the shoe at its forward end with brace, E, 
and at its rear end with the arm on the side of the so-called head- 
block — the free play of thèse last-named connections being facilitated 
by the two pairs of lugs on top of the shoe. It should be stated, fur- 
ther, that the rod, E, extending forward from the head-bloek to its 
connection with the tongue, is connected with the head-block by 
means of a hook and a sort of staple or devis, which bas a loose and 
free connection with the head-block. 

The mechanism of the two machines in varions particulars is quite 
unlike in form, and this dissimilarity is more apparent from the fact 
that defendant's machine is one where the cntting apparatus is for- 
ward of the axle and wheel; but, as before stated, Graham provides 
in bis spécifications for a device as applicable to a forward eut as to 
a rear eut machine. Upon careful considération of the question, I 
am of the opinion that the différences between defendant's and com- 
plainant's machines are différences of form and not of substance, 
and that defendant's machine really shows the varions parts described 
in complainant's patent. 

The rod, E,in defendant's machine, Connecting the tongue with the 
head-block, is the draught-rod in complainant's machine. Its con- 
nections are by a hook, and not by a swivel-joint. But, in its at- 
tachment to the head-block and the brace, L, in connection with the 
arm by which the rear end of the shoe bas its connection with the 
head-block, it performs the functions of Graham's draught-rod, and 
is not, so far as I can see, materially unlike the same rod as shown 
in Sprague's machine, which was held to be an infringement of com- 
plainant's in Graham v. Gammon, supra. 

The brace, E, in defendant's machine is the vibratable link in com- 
plainant's. It is true that the connection at the rear end with the 
main frame is not described in defendant's patent as a swivel-joint, 
but it is described as having that end swiveled and mounted loosely 
on a horizontal rod, the object of this Bwiveling and mounting being 
to permit it to move forward and baok when the shoe is rocked or 
tipped. Its connection with the bracket that is fastened to the frame 
is loose, and is certainly of the nature of a swivel-joint, and itscon- 
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nection with the slioe is of a similar character ; and it clearly per- 
forais the functious of the vibratable link in the Graham machine. 
The formation of the parts which conneet the rear end of the shoe 
with the machine, in connection with which are the longitudinal 
braces, L and K, is such, certainly, as to permit a swivel-joint move- 
ment, although there appears to be in this respect greater complica- 
tion of mechanism than there is in the Graham machine. 

Upon the opération of the upright lever, the movement of the cut- 
ter-bar in the two machines appears to be identical, and this move- 
ment is produced by substantially, if not precisely, the same co-oper- 
ation of parts in the two machines. 

On examination of the model of the Sprague machine, which it is 
understood was used on the hearing of Graham v. Gammon, there can 
be no doubt that that case was correctly decided; and if the Sprague 
machine, unlike the Graham machine as it is in various points of 
construction, is an infringment of the latter, it.is exceedingly difficult 
to see why the defendant's machine is not also an infringment. The 
various parts of defendant's machine may be said, I think, to exhibit 
mechauical parts équivalent to those in complainant's machine and 
producing the same resuit, aud I am of the opinion, therefore, that 
an infringment is established. 

A point was made upon the argument which has not yet been noticed, 
namely, that the proofs disclose an agreement of some nature be- 
tween Alvai-o B. Graham, the patentée, and complainant, by which 
the former may be interested in the resuit of this suit. The patentée 
has testified that he has the gênerai management of the patent and 
of litigation connected with it, and that he has an arrangement by 
which he is to share in a certain percentage of any amounts recovered ; 
and it was insisted, therefore, that this suit could not further proceed 
unless A. B. Graham was made a party complainant. But A. B. 
Graham has since iiled in the cause, as I think he may be permitted 
to do, a waiver or disclaimer of ail interest in any deeree which may 
be hère rendered, and in any sum or sums of money which may be 
paid by défendant, pursuant to such deeree, for the past or future 
use of the invention in question ; and I think he is now, if he was not 
before, estopped from making anyclaim against the défendant under 
the patent in suit, and hence that it is not necessary that he should 
be made a party complainant. 

The case will be sent to a master to assess complainant's damages, 
and an injunotion will issue, according to the usuai practice, to re- 
strain further infringement. 
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CoMBiNKD Patents Can Co. v. Lloyd. 
(Circuit Court, E. D. Pennsylvania. January 30, 1882.) 

1. Patests — Reissue — Authoritt op Commissioneb. 

The statute of 1870, conferring jurisdiction on the commissîoner to reissue 
any patent invalid by reason of a defective or insufflcient spécification arising 
from inadvertence, accident, or mistake, and without any fraudulent or decep- 
tive intention, authorizes the Insertion of new claims founded on the original 
invention, as exhibited by the spécifications or drawings, where the claimant 
uses due diligence in applying for the correction. 

2. Samb — Lâches — Estoppel. 

Where the omission in a patent on account of which a reissue was obtaitied 
was apparent on the face of the patent, and must hâve been immediately dis- 
covcrable, a delay of nearly 13 years in malcing the application for the reis- 
sue wil! estop the patentée from claiming thereunder. 

3. Same— Métal Mouldings. 

The above principle applied to a claim under a reissue of a patent for a new 
and useful improvement in the manufacture of métal mouldings. 

Hearing on Pleadings and Proofs. 

Bill in eqnity for injunction against infringement of a patent. 
The facts are fully stated in the opinion. 

Dickerson é Dickerson, for complainant. 

Henry Balclwin, Jr., for respondent. 

Butler, D. J, On the thirtieth day of Angust, 1864:, a patent 
(No, 43,1)79) issued to August Destuoy for a "new and useful im- 
provement in the manufacture of métal mouldings," in which the 
claims, (two in number), read as follows: 

" (1) The T-shaped métal moulding, made substantially as and for the pur- 
pose specified. " " (2) The jaws, B, and D, D, either straight orcurved, andtool 
0, construeted and operating substantially as herein set forth, for the purpose 
of imparting to the mouldings the final touch before they are applied to the 
article to be ornamented." 

On the seventeenth day of April, 1877, the patent was surrendered, 
aud a reissue, (No. 7,609), granted to Herman Miller, with the claims 
enlarged, and multiplied to four in number, — the third and fourth, 
(which were new,) reading as follows: 

"(3) The combination, with a table having a stationary jaw or angle, of 
movable jaws operating as shown and descrlbed, to compress the bent métal 
against said stationary jaw." " (4) The combination, with a table having a sta- 
tionary jaw or angle, and movable jaws as deseribed, of treadles connected 
with said movable jaws by levers, substantially as and for the purposes hère 
set îortli.'' 

•Reported by Frank P. Pricliaid, Esq., of the PhiladelpUIa bar. 
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The complainant, charging infringement, prays for an injunction 
and account. 

The respondent dénies the validity of the reissued patent, and the 
charge of infringement. 

As the infringement alleged respects the third claim alone, our 
attention will be confined to it. This claim, as we hâve seen, was 
not embraced in the original patent. That the matter herein de- 
Bcribed was a part of the invention, as shown by the spécifications 
and drawings, the plaintiff's expert testifies, and the defendant's 
seems to admit. That additional and enlarged claims may thus be 
inserted in reissaes of patents, under proper circumstances, is too 
well settled by the décisions to admit of question. The statute of 
1870 (which did not materially change the law as previously under- 
stood andadministered) provides that "whenever any patent is inoper- 
ative or invalid, by reason of a defective or insufficient spécification, 

* * * if the error bas arisen from inadvertence, accident or mis- 
take, and without any fraudaient or deceptive intention, the commis- 
sioner shall, on the surrender of such patent and payment of the 
duty required by law, cause a new patent for the same invention, 

* • * to be issued to the patentée, in accordance with the pat- 
entee's corrected description and spécification." That this statute 
authorizes the insertion of new claims, founded on the original inven- 
tion as exhibited by the spécifications or drawings, in reissues, where 
the omission résulta from "inadvertence, accident or mistake," and 
where the claimant bas not, by some act or omission, estopped him- 
self from exercising the right to amend, bas been uniformly held, not 
only by the several circuit courts, but by the suprême court also. In 
Seymour v. Osborne, 11 Wall. 516, the latter court said: 

"Power is unqufistionably conferred upon the commissioner to allow the 
spécifications to be amended if the patent is inoperative or invalid ; and, in 
that eveut, to issue the patent in proper form, and he may under that author- 
ity allow the patentée to redescribe his invention, and to include in the de- 
scription and claims of the patent not only what was well described before, 
but whatever else was suggested or substantially indicated in the spécifica- 
tions or drawings, which properly belonged to the invention as aotually made 
and perfected." 

The reissue there involved, ît is true, antedated the statute now 
in force, but, as respects the question hère involved, this is unim- 
portant, as before indicated. In the last cases in which this subject 
is discussed, (Miller v. Brass Co., and James v. Campbell, very 
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ïecently decided, and not yet reported,) the right to insert new and 
enlarged claims is clearly stated. In the first of thèse cases the 
court says : 

"If a patentée, who has no corrections to suggest in his spécifications, 
except to make his claims broader and more comprehensive, uses due diligence 
in returning to the patent-otfice, and says, ' I omitted this,' or ' My solicitor 
omitteil that,' his application may be entertained, and, on proper showing, 
correction may be made." 

And again: 

«Whilst as before stated, we do not deny that a claim may be enlarged in 
a reissued patent, we are of opinion that this can only be done where an actual 
mistake has occurred, * * * a real ftoTiaj^d* mistake, inadvertentlycom- 
mitted, such as a court of chancery, in cases within its ordinary jurisdiction, 
woiild correct. Reissues for the enlargement of claims should be the excep- 
tion." 

In the last of thèse cases it is said: 

" Of course, if by actual inadvertence, accident or mistake, innocently com- 
mitted, the claim does not fully assert or deflne the patentee's right in the 
invention, specifled in the patent, a speedy application for its correction, before 
adverse rights hâve accrued, may be granted, as we hâve explained in the 
récent case of Miller y. Brass Co." 

The question whether a patent is "inoperative or invalid, by reason 
of defective or insufficient description or spécification," and whether 
such defect has arisen by "inadvertence, accident, or mistake and 
without any fraudulent or deceptive intention," appears from the dé- 
cisions of the court to be submitted finally to the judgment of the 
oommissioner, wherever the circumstances bring it within the juris- 
diction conferred upon him by the statute. It is so stated by Mr. 
Curtis, (Curtis Law of Patents, 282, 282a, 2826,) who cites Stimson 
V. Railroad Co. 4 How. 380; Woodworth v. Stone, 3 Story, 749, 
753; Allen v. Blunt, 3 Story, 742; Jordan v. Dobson, 2 Abb. (U. S.) 
308; Rubber Co. v. Goodyear, 7 Wall. 788, and other cases, in sup- 
port of the proposition ; and it has been so understood by the cir- 
cuit courts, in which it has been repeatedly announced and fol- 
lowed. While the language of the suprême court has on several 
occasions, exhibited a feeling of restiveness, in view of the abuses 
which hâve grown out of the exercise of the extensive powers ac- 
corded to the oommissioner, no décision, we believe, has yet been 
announced inconsistent with the understanding and practice just 
stated. Where the additional matter claimed, however,.does not ap- 
pear by référence to the patent or contemporary records, to be em- 
braeed in the invention, or where it plainly appears by such refer- 
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ence that the alleged omission "could not hâve occurred through 
inadvertence or mistake," as said by the court in James v. Camphell, 
the case is not within the jurisdiction of the commissioner, and a 
reissue for additional claims may be declared void. Such, however, is 
not the case before us. 

We are thus brought to the inquiry previously suggested, -was the 
patentée estopped by delay and acquiescence from claiming correction 
of his patent, by means of the reissue obtained ? Nearly 13 years 
elapsed before his application was made. If the matters described in 
the additional claims were a part of the original invention, (as bas 
been conceded,) and were omitted through "inadvertence, accident 
or mistake," it is impossible to belle ve that he did not discover the 
omission much earlier. In the language of the court in Miller v. 
Brass Co., it plainly appeared on the face of his patent, and must 
hâve been seen on opening the paper. The patentée knew what he 
had invented; must necessarily hâve understood its scope and estent. 
He may not hâve comprehended ail the uses to which it might even- 
tually be applied. But to secure a différent use simply does not 
require a différent or additional claim. What he did not claim, he 
must be regarded, in view of his subséquent conduct, as intending to 
dedicate to the public. He cannot, therefore, after others hâve acted 
iipon what he thus did, be allowed to change position, and thereby 
suppress their enterprises and destroy their business. This applica- 
tion of the équitable doctrine of estoppel bas more than once been 
suggested by the suprême court, and is announced and applied in 
Miller v. Brass Co., above cited. Every word there uttered rela- 
ting to this question is as applicable hère as it was there. The court 
says: 

" The only mistake suggested is that the claim was not as broad as it might 
hâve been. This, if it was a mistake, * * * and if any correction was 
desired, should hâve been applied for without delay. The pretence that it was 
inadvertence or oversight, which had escaped the patentée'» notice for 15 years, 
is too bald for human credence. * * * It must be remembered that the 
daim of a spécifie device or combination, and an omission to claim other 
devices or combinations, apparent ou the face of the patent, are in law a dedi- 
cation to the public of that which is not claimed. It is a déclaration tluit that 
which is not claimed is either not the patentee's invention, or, if his, he dedi- 
cates it to the public. This légal efEect of the patent cannot be revoked, un- 
less the patentée surrenders it, and proves that the spécification was framed 
in inadvertence, accident or mistake, without any fraudaient or deceptive 
intention on his part; and this should be done with ail due diligence and 
speed. Any unnecessary lâches or delay in a matter thus apparent on the 
record affects the right to alter or reissue the patent for such cause. If two 
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years' pnblic enjoyment of an invention, with the consent and allowance of the 
inveiitor. is évidence of abandonment, and a bar to an application for a patent, 
a public disclaimer in the patent itself, should be construed equally favorable 
to the public. Xothing but a clear mistalte or iuadvertence, and a speedy 
application for its correction, is admissible when it is sought to enlarge the 
claim." 

The bill must, for the foregoing reaaons, be dismissed, with costs, 
and a decree may be prepared accordingly. 
McKesnan, g. J., concurred. 



CoMBiNED Patents Can Co. v. Lloyd.* 

{Circuit Court, B. T). Pennsylvania. February 4, 1882.) 

Patent — Duplication op Claims — Aggbegation of Well-Known Ei.embnt8. 
A patent contained two claims — the flrst for a can made of sheet métal, in 
whieh ihe top or bottom is joined to the sides by a double-recessed clamping 
lap- joint, substantially as described ; the second for a similar can with the 
joint capable of being soldered by dipping. Hdd, that as it appeared fromthe 
spécifications that the joint in the can described in the flrat claim was capable 
of beirsg soldered by dipping, the second claim was included in the flrst, and 
thereforc void. HM, further, that the flrst claim, interpreted with référence to 
the spécifications, was for a mère aggregation of old and well-known éléments, 
and was also void. 

Hearing on Pleadings and Proofs. 

Bill in equity to restrain infringement of reissued patent No. 7,682, 
for an improvement in sheet-metal eans. The answer denied in- 
fringement and alleged want of novelty. The facts are sufiBciently 
stated in the opinion. 

Dickcrson cù Dickerson, for complainant. 

Henry Baldmn, Jr., for respondent. 

McKennan, g. J. This suit is founded on reissued letters patent 
No. 7,f'>82, dated May 15, 1877, to Herman Miller, assignor of the 
complainant, for an improvement in sheet-metal cans. The origi- 
nal patent -was dated June 23, 1863, and that is the earliest date to 
which the invention claimed is assigned. 

The patent con tains two claims, viz.: 

" (1) A can or other vessel made of sheet métal, in which the top or bottom 
is joined to the sides by a double-recessed clamping lap-joint, substantially as 
described. (2) A can or other vessel made of sheet métal, in which the top 
or bottom is joined to the sides by a clamping lap-joint, which is capable of 
being soldered by dipping, substantially as described." 

•Keported by Frank P. Prichard, Esq., of the Philadelpbla bar. 
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Construing the first claim, as we think it ought to be, in connection 
with the directions given for the construction of the can in the body 
of the spécifications, we are of opinion that the second claim ia com- 
prehended in the iirst, and is, therefore, a partial duplication of it. It 
claims a can with a double-recessed clamping lap-joint, which is capa- 
ble of being soldered by dipping. The can referred to in the first 
claim has this capability, because it is direeted to be constructed with 
the joint described, which is to be soldered by dipping. Of course, it 
is capable of being se soldered, and hence the second claim embraces 
only a quality or feature, which is covered by the first claim, as an 
inséparable incident to the can therein claimed as an entirety. We 
must, therefore, dismiss this claim from further considération as void. 
Carlton v. Bokee, It Wall. 463. 

Soldering the joint is a means of joining the top and bottom of the 
can to the sides, prescribed in the spécification, and it must, therefore,, 
be l'egarded aë part of the structure covered by the first claim. That 
daim, then, interpreted with référence to the spécification, is for "a 
can or other vessel made of sheet métal, in which the top or bottom 
isjoinedto the sides by a double-recessed clamping lap-joint," soldered 
by dipping. 

Is this a new and patentable invention ? AU its constituents were 
old and well known at the date of the patent. 

In the English patent to Emile Peltier, dated August 27, 1861, 
is described a double-recessed clamping lap-joint, of which that de- 
scribed in the patent in question is a counterpart. As cans or boxes 
embodying this joint were intended to hold gunpowder or other sim- 
ilar articles, the application of solder to it was not contemplated. 
But the use of solder to add stiffness and strength to métal joints, 
and to render them impervious to fluids, is immémorial. And in the 
English patents of Henrietta Brown and Walter Brown, dated in 1850 
and 1855, respectively, the application of solder by bathing to métal 
joints, to render them fluid-tight, is direeted and described, and is 
spoken of as having been before used. 

The patentée has merely aggregated thèse éléments in his can, 
without causing them to perform, by their united action, any func- 
tion which they did not perform separately before. In other words, 
be has taken the Peltier joint, and rendered it fluid-tight by solder, 
applied by dipping the joint in a bath. 

In the conception or material embodiment or opération of such a 
union of well-known éléments, we cannot detect any patentable merit, 
and hence the bill must be dismissed, with costs. 
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WiEB BooK Sewing Machine Co. v. Stevbnson.* 
{Circuit Court, E. D. Pen,mylvania. January 30, 1882.) 

1. Patent — Interférence — Décision op Patent- Office— Epfect op. 

Wliile the décision of the patent-offlce authorities upon the question o( 
priority between interfering patents is not conclusive upon the écart, it is 
neverthelesg entitled to sufficient weight to cast the burden of proof on the 
party against whom it was rendered. 

2. Same. 

Letters patent No. 239,927 for improvement in book-binding, sustained. 

Hearing on Pleading and Proof. 

Bill in equity to restrain infringement of reissued letters patent 
No. 8,195, for improvement in book-binding. Eespondents claimed 
ander letters patent No. 239,927, for improvement in book-binding. 
Eespondents, in their answer, admitted that thèse two patents inter- 
fered, but claimed priority for their own, and set forth a décision of 
the commissioner of patents in their favor. 

H. T. Fenton, for complainants. 

Munson é Philipp, for respondents. 

Butler D. J., (McKbnnak, C. J., concurring.) The interférence 
chargea in the bill, between the letters patent No. 8,195, under which 
the plaintiffs are licensees, and No. 239,927, owned by the défendant, 
is admitted in the answer. The first question open for considération 
therefore is, — which of the respective patentées is entitled to the 
claim of priority of invention, as against the other. This having 
been submitted to the authorities of the patent-office, was there de- 
cided in favor of the défendant. While this décision is not con- 
clusive hère, (Machine Go. v. Crâne, 6 0. G. 801,) it is nevertheless 
entitled to sufficient weight to cast the burden of proof on the plain- 
tiflf. The only évidence before us is that which the department 
heard ; and an examination of this has served to strengthen the pre- 
sumption stated. 

The second and only other question raised is, are the defendant's 
letters void for want of novelty ? Hère again the défendant starts 
with a presumption in his favor, arising out of bis patent. A care- 
ful examination of the testimony has revealed nothing sufficient, in 
our judgment, to overcome this presumption. 

A decree must therefore be entered for the défendant. 

♦Reported by Frank P. Prichard, Esq., of the Philadolphia bar. 
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The Bbistol. 
{District Court, 8. 1). New York. February 21, 1882. j 

1. Ooi.LTSTON— Steam-Tug AT Rest not to Embabtîass Approaching Steamer. 

A steam-tug lying at rest in a stream, after beinjç signaled bv another ap^ 
proaching steamer, indicatiiig on which side the latter proposes to pass her, 
has no right to embarrass the latter's course by giving contrary whistles and 
starting ahead across the other's bows ; and if, in conséquence of doiug so, a 
collision ensue, the tug must be held in fautt. 

2. SaME— CONTEAKY BiGNALS— OEOSSINO C0UH8ES— FaULT NOT StOPPINO IN TiME. 

Where, in such a case, it was perceived from tlie steamer that the tug was 
moving forward across the steamer's proposed course, uuder contrary signais, 
involving obvions risk of collision if the tug's course was continued, and the 
steamer kept on until very ncar tlie tug before stopping aud backing, and a 
collision ensued, hdd, that the steamer was also in fault. 

3. Maeitimb Lien— Bfpect of Dei,at in Enfoeoing. 

A maritime lien will not be enforced as agaiust bona fide purchasers after 
reasonable opportunity has been aft'orded and no libel filed. 

4. Same— Lien Lost bt Lâches— Kjghts of Bona Fide PaiiCHASEE. 

Tlie colliding steamer in this case having been sold to hona fide ptirchasers 
about two years after the collision, who made careful inquiries to ascertain ail 
outstanding claims, and who also kept on deposit a large sum from tlie pur- 
chase priée for four months afterwards, to meet any latent claima, aud the 
purchase price having thereaftor been paid in full witliout knowledgc of the 
présent claim, and the libel not being flled until more than two years after- 
wards, nearly four years and a half after the collision, and the steamer having 
been at ail times, except in the winter months, constantly plying betwcen this 
port and Fall River, held, that tho lien was lost, and the libel should be dis- 
missed. 

5. Sale of Vessel— Covenants of Wariianty against Liens. 

Covenants of warranty, in the bill of sale, against liens or encumbrauces, are 
immaterial as respects the discharge from liability of a bona fide purcUascr. 

In Admiralty. 

Beebe, Wilcox à Hobhs, for libellants. 

Prickard, Ckoate à Smith, and Wm. G. Choate, for claimants. 

Bbown, D. J. This libel was filed to recover for damages for in- 
juries to the steam-tug Eelief, inflicted by tlie steamer Bristol 
in a collision on the East river, near the Pulton ferry, on the morn- 
ing of July 5, 1872, under the following circumstances : 

The Relief, about 7 o'clock in the morning of that day, left pler 20 on the 
East river, New York, and steamed across the river towards the Brooklyn 
shore, designing to take in tow to Harlem an ice-barge which the steam-tug 
Birbeck was to east loose, and put in charge of the Relief. The Birbeck came 
up the river on the New York side and let go the barge not far from the 
middle of the stream, and the Relief was lying at rest, waiting for the bargu 



THE BRISTOIi. 15T 

to drîft somewhat further up the river, before proceeding to fasten along-side. 
While the Eelief thus lay at rest, heading pai-tly towards the Brooklyn shore 
and partly up the river, and drifting with a strong flood tide, she was sighted 
by the steamer Bristol, coming down the East river on one of her regular trips 
from Fall river to New York, when about one-half or three-quarters of a mile 
distant, about half a point on her starboard bow. A signal of two whistles 
was blown by the Bristol, signifying her intention to go to the left, i. e., be- 
tween thé Relief and the Brooklyn shore, and her wheel was put to starboard. 
The Eelief answered at once with one whistle, and immediately started her 
engine at full speed, and headed for the Brooklyn shore. The Bristol at once 
repeated her signal of two whistles, adhering to the former notice that she 
was to go to the left, and shortly after rang her bells to slow the engiiies. 
The Relief responded again with one whistle and kept on. The Bristol then 
signalled her engines to stop and back, and gave several whistles indicative of 
danger. By this time she had approached quite nea*- to the Relief, and, before 
the Bristol could be stopped, she struck the Relief upon her port quart er, with 
a blow somewhat angling, about 12 feet from her stern, carrying away the 
rudder and a portion of her stern. 

The évidence was conflicting as to the distance of the Eelief from 
the Brooklyn shore, as she lay at rest when first sighted hy the Bris- 
tol, and also as to which gave the firet signal to the other. There 
were but three persons on board the Eelief. Two of them, the pilot 
and the deck hand, testify that she lay about 100 yards off the Brook- 
lyn shore. The captain and the iookout of the Bristol testify that 
the Eelief seemed to them to lie nearer to the New York than to the 
Brooklyn shore. The testimony, however, of Albertson, one of the 
Pulton ferry pilots, called by the libellants, furnishes the most trusty 
évidence upon this point. Ee had left the Fulton ferry slip in charge 
of one of the ferry-boats, on one of her regular trips to New York, and 
had corne out into about the middle of the stream, and turned directly 
down the river, and passed astern of the Eelief. He testifies that the 
Eelief was about half way between him and the Brooklyn shore, and 
that he passed the ice-barge adrift upon his starboard hand, and 
within three rods of it. The width of the East river at this point is 
about 1,800 feet, and as this testimony of the pilot would place the 
Eelief at about one-quarter of the distance aeross from the Brooklyn 
aide, she must hâve been at least 450 feet distant from that shore. 

There are other circumstances which would indicate that the Eelief 
must hâve been lying even further out into the stream than this 
estimate. The same pilot testifies that he saw the collision, and that 
it was about two of his boat lengths, i. e., 326 feet, off tho upper 
Brooklyn ferry slip. The Eelief had been under way, heading, ac- 
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cording to hier own witnesses, direct for the Brooklyn shore, from the 
time of her first whistle until the collision, under the f ull speed of 
her angines. When the Eelief s engines were thus started, the Bristol 
was from a quarter to half a mile distant. She did not approach the 
Eelief at over an average speed of ten knots, so that nearly two min- 
utes must hâve elapsed from the time the Eelief started her engines 
until the collision, when, as conceded by the libellants, the Eelief 
must bave attained a speed of four miles per hour. From a condi- 
tion of rest to that speed, at the end of two minutes, a computation 
will show that the Eelief must bave gone forward at least 350 feet 
from her ûrst position, and this is confirmed by the estimate of one 
of her witnesses, as firat given; and if, at the collision, she was 32(5 
feet from the shore, she must bave been when she started her engines 
from 600 to 700 feet from shore, or about one-third the distance 
across the river, This estimate I regard, therefore, as much more 
probable than the rough estimate of 100 yards given by two of the 
libellants' witnesses, after so great a lapse of time; and no reason 
appears why the Eelief, in waiting for the barge to float up past her 
on the New York side, should bave gone so near to the Brooklyn shore. 

TJpon the question, which gave the first signal to the other, I think 
the weight of the testimony is in favor of the claimants. On board 
the Bristol, the captain, the two front pilots at the wheel, and the 
lookout were ail in a position to observe, and were specially charged 
with the duty of observing, vessels lying in thoir course, and of giving 
suitable signais, and they would be naturally more observant than 
those on board the Eelief, which was lying at rest in the stream. 
The former ail testify that their signal of two whistles was given 
before any signal was heard from the Eelief, and that the first signal 
from the Eelief, of one whistle, was heard immediately after theirs; 
and the statement of the libel, that the Eelief started after the two 
whistles from the Bristol, agrées with the testimony of the Bristol's 
witnesses, but is not reconciiable with the testimony of the witnesses 
from the Eelief upon the trial. 

When this first signal of two whistles was given from the Bristol 
the Eelief was at rest, and the Bristol had, therefore, the right to 
choose on which side of the Eelief she would go. Nothing indicated to 
the Bristol the intentions of the Eelief, — whether she was expecting to 
go forward or to go backward, — except the possible conjecture that 
she had some connection with the ice-barge, which was adrift, unat- 
tended, upon her port quarter. The ferry-boat, which was also be- 
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twéen the Eelief and the barge, would give to the Bristol the appear-' 
auce of less room to the right of the Eelief than to the left-hand side 
of her; and such is the testimony of the lookout. Upon this point, 
however, the eaptain and the pilota hâve no deûnite recollection af ter 
the lapse of 10 years. With thèse twovessels in the midst of the river, 
and one of them adrift, and assuming the Eelief to be at rest when 
the Bristol's first signal of two whiatles was given, and in a position 
from one-fourth to one-third of the distance across the river from the 
Brooklyn shore, there is no rule which forbade the former from going 
to the left, as she signalled her désire to do, where there appeared 
to be the most room, and where the space was amply sufficient for 
that course. The rule strenuously contended for by the libellant, 
reqairing vessels to pass to the right, applies only to vessels in motion. 
Thê Bristol had the Eelief on her own starboard hand about one point. 
The rule which required her to keep out of the way of the Eelief was 
aïso designed to apply, and in terms applies, only when both vessels are 
under way ; but, as the Eelief was at rest, it was equally the duty of 
the Bristol to keep out of her way, indépendant of ail spécial rules. 
Under thèse circumstances, having signalled her choice to go to the 
left, and there being plenty of room to do so, the Eelief had no right 
to embarrass the Bristol in the course she rightfully adopted by un- 
dertaking to cross this course, which had previously been made known 
to her. In doing so she became chargeable with the first fault which 
led to the collision. Had she remained still, as she was when the 
the Bristol's first signal was given, the Bristol would obviously hâve 
passed well inside of her. As we bave seen, the Eelief had changed 
her position upwards of 300 f eet, or more than three times her length, 
and the starboard wheel of the Bristol, under which the latter would 
hâve kept on if her course had not been embarrassed, was necessa- 
rily again changed to port before the collision, thus bringing her less 
to the southward than she would otherwise hâve gone, which shows 
that the Bristol would easily bave cleai-ed the Eelief by one or two 
lengths of the latter, had the latter remained in her first position. 
And so, also, if the Eelief had reversed her engines when the second 
signal of two whistles was given from the Bristol, reiterating that she 
must go to the left, which immediately followed the first contrary 
whistle from the Eelief before she had got under much, if any, 
headway, it is equally clear that the collision could bave been 
avoided. This was perfeotly within the power of the Eelief to do, 
while the course of the Bristol, a vessel of 2,900 tons, and 373 feet 
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long, was not capable of any very great change after she signalled 
and had thrown her wheel to starboard. The collision must,therefore, 
be held chargeable primarily to the fault of the Kelief in starting to go 
across the course of the Bristol, and in persisting in so doing notwith- 
standing the signais to the contrary. 

But although I find that the Bristol was justified in shaping her 
course to the southward of the Relief, it seems to me also clear that 
she did not exercise that degree of promptness and diligence which 
was required of her under the twenty-first rule, in stopping and 
backing when danger of a collision was obviously imminent. 

After the lapse of so many years considérable variation was to be 
expected in the estimâtes of the distance between the two boats at 
the times of the various signais exchanged between them. The mas- 
ter of the Bristol estimâtes that when the Eelief started forward and 
gave her one whistle in immédiate answer to the previous two 
whistles of the Bristol, they were from a quarter to a half a mile apart. 
The Bristol was already sheering to the southward under a starboard 
wheel. The imminent danger of collision was obvions unless the 
Eelief should immediately reverse her engine. As she had already 
disregarded the previous signal of the Bristol, and had answered 
showing a contrary détermination, and had already started forward, 
I do not think the Bristol was justified in assuming that she would 
reverse this détermination on a répétition of the Bristol's signal of 
two whistles, or in waiting as she did to see the resuit of a répétition 
of her own signal, before stopping and backing. 

The testimony of the engineer f arnishes the best indication of the 
time before the collision when the bells to stop and back were given 
him. He estimated it at about 15 seconds only, during 10 of which 
the engine was backing. He says that she made about one and a 
quarter révolutions backward ; and this accords nearly with his esti- 
mate of time. Before the signal to stop and back, he says he was 
running under a slow bell for about three-quarters of a minute, and 
this is an estimate only. The captain states that he rang the bell 
to slow after the first whistle from the Eelief, and after an immédiate 
répétition of his signal of two whistles, and that he did not stop and 
back until after the répétition by the Eelief of her single whistle, 
Captain Keenan, one of the pilots, says, "We were close onto her 
[Eelief] when the bells came to stop;" and this accords with the 
engineer's testimony. Ail the other testimony confirms the master's 
statement that they were from a quarter to a half a mile apart when 
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the Kelief gave her first -whistle and started towards the Brooklyn 
shore; and, as I hâve stated above, this must hâve been nearly two 
minutes before the collision, During this time there were but two 
exchanges of signais. If they were given, as is stated in some of the 
testimony, as quickly as they could be exehanged, there must bave 
been considérable delay on board the Bristol in backing after the 
last signal from the Eelief ; and if, on the other hand, the exchange 
of signais was delayed, the master of the Bristol was not justified in 
keeping on eo long to see whether the Eelief would not change her 
course. 

The master testified that under a slow bell the Bristol could be 
stopped in running twice her length — a little over an eighth of a mile. 
The Eelief was struek only 12 feet from her stem, and a delay of 
three seconds in the approach of the Bristol would hâve avoided the 
collision. Upon the claimant's own testimony, as it stands, I must 
hold that the Bristol should hâve stopped, and backed her engines, at 
least half a minute before she did, and that had she done so a quar- 
ter of a minute earlier the collision would bave been avoided. 

Upon the foregoing views the damages in this case would therefore 
be apportioned, were it not for the additional defence interposed by 
the claimants that the libellants bave lost their lien through their 
lâches in asserting it as against the claimants, who became bona fide 
purchasers of the Bristol over two years before the libel was filed. 

At the time of the collision, July 5, 1872, the Bristol was one of 
the Fall River line of steamers owned by the Narragansett Steam- 
ship Company of Ehode Island. On June 8, 1874, this company sold 
ail its property, including the Bristol, for $1,600,000, subject to cer- 
tain mortgages tô the Old Colony Steam-boat Company of Massa- 
chusetts, who are the claimants in this case; and the former com- 
pany thereupon went out of business and became practioally defunct. 
Prior to the sale, the claimants in this case used ail practicable means 
of ascertaining what liens, encumbrances, or charges existed against 
the property purchased. Many such claims thus became known to 
them, not, however, including the claim in suit, of which they had no 
knowledge or notice until more than two years afterwards. At the 
time of the sale to the présent claimants a deposit of bonds to the 
amount of $100,000 was made in the hands of trustées for the pur- 
poses of indemnity against ail outstanding claims or demands upon 
the steam-boat property, which remained for about five months, until 
October 30, 1874, when ail known claims upon the property having 
v.ll,no.2— 11 
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heen lîquîdated, the bonds retained as indemnity were surrendered to 
the vendors. The residue of the purchase priée, it appears, was paid 
in June, 1 874, at the time of the sale, This libel was filed on Novem- 
ber 13, 1876. 

The excuse offered by the libellants for the delay of nearly four 
years and a balf in filing their libel, is that when the claim was 
first placed in the hands of their proctors, shortly after the collision, 
promises of settlement were made by persons connected with the 
Narragansett Company, and that the proctor who had spécial charge 
of the case having awhile afterwards beeome disconnected with the 
olËce, it was not until several years afterwards that his remaining 
associâtes discovered that the libel had not been filed. The Bristol, 
during ail this period, had made her usual trips between New York 
and Fall Eiver thrice a week, except during the winter months, when 
she was laid up; and there had, therefore, been the most ample time 
and opportunity for the libellants to assert their lien during the 
period of nearly two years which elapsed from the time of the col- 
lision until the sale to the présent claimants, 

The reasons offered for the delay are not such as concern honafide 
purchasers, and cannot be held to affect their rights. It bas long 
been settled that the privilège of a maritime lien, which is in the 
nature of a latent, unregistered mortgage, will not be enforoed 
against hona fide purchasers or encumbrancers, without notice, after 
the failure to assert it within a reasonable period, and where ample 
opportunity for doing bo bas been offered. In the case of The Utility, 
Bl. & H. 218, the subject was carefully examined by Betts, J,, more 
than 50 years ago, and he finds it to be "a principle common to the 
maritime law, wherever it is administered, that ail liens upon vessels 
are temporary and evanescent, and cannot be continued any longer 
than until a reasonable opportunity bas been offered for their enforce- 
ment;" and the libel filed in that case, a little over two years after 
the supplies were furnished, was dismissed as against bona fide pur- 
chasers. In the case of The Nevada, 2 Sawy. 144, a libel was filed 
about two years after the cause of action occurred, and was dis- 
missed as against an intervening mortgagee. In The Lauretta, 9 
Fed. Eep. 622, the libel was dismissed as against an intervening 
purehaser upon a similar delay of two years. In The Eliza Jane, 1 
Spr. 152, upon a libel for supplies, the lien was held lost as against 
a purehaser after a delay of eight months only. In The General 
Jackson, 1 Spr. 554, a lien for supplies was held barred as against 
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the purchasers af ter a delay of 20 months. In The Lillie Mills, 
1 Spr. 307, a similar claim was held barred as against a pur-, 
chaser who bought the vessel about a year after the supplies were 
furnished. In The Artisan, 8 Ben. 538, the lien of a seaman's 
■wages was held barred as against a hona fide purchaser two years 
and a half afterwards. In The Columbia, 13 Blatohf. 521, a libel 
for damages by a collision was dismissed as against a hona fide mort- 
gage taken two years and a half after the collision. And in the case 
of The Admirai, 18 Law Eep. (N. S.) 91, a similar libel for a collis- 
ion was dismissed as against a corporation purchaser 20 months 
afterwards ; and in that case it was also held that the f act that some 
of the stockholders of the purehasing company were also stockhold- 
ers in the prior corporation, who were the vendors, did* not affect the 
purchasers with notice of the lien. 

The gênerai doctrine on this subject is concisely stated by Sprague, 
3., in The lÀllie Mills, above cited, in which he says : 

"If there had been no transfer or attachment of the property, I should hold 
the lien was not lost. When the rights of third persons hâve intervened, the 
lien will be regarded as lost if the person in whose favor it existed bas had 
a reasonable opportunity to enforce it, and bas not done so. ïhis is a well- 
settled rule of the admiralty. The lien for supplies bas its origin in the 
necessities and convenience of commerce and navigation. It is for the inter- 
est of navigation and commerce that thèse liens should exist, and it is equally 
80 that they should not be allowed to extend unneeessarily to the injury of 
innocent third persons. In this caae there eau be no doubt the libellant bas 
had ample opportunity to enforce bis lien, and it cannot now be allowed to 
prevail against the rights of 6oraa^<fo. purchasers or attacbing creditors." 

The cases on this gênerai subject are very numerous, and the same 
principles are declared in them ail without exception. See The Key 
City, 14 Wall. 653; The Eastern Star, 1 Ware, 185; The Louisa, 2 
Wopd & M. 55; The Bolivar, Ole. 474; The Buckeye State, Newb. 
111 ; The Dubuque, 2 Abb. (U. S.) 33 ; The D. M. French, 1 Low, 43; 
The Wexford, 7 Fed. Eep. 674; The Robert Gaskin, 9 Fbd. Eep. 62. 
It is only where no reasonable opportunity bas existed to enforce the 
lien through the absence of the vessel or the libellant, or other suffi- 
cient cause, that the lien is upheld as against subséquent purchasers 
or encumbrancers. The Atlantic, Crabbe, 440; The Eliza Jane, 1 
Spr. 152 ; The Prospect, 3 Blatchf. 526. 

It is claimed on behalf of the libellants that this exemption of hona 
fide purchasers should not be allowed if the latter would hâve a légal 
remedy over against their vendora upon covenants against encum- 
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brancers, or covenants of indemnity in the bill of sale of the vessel. 
In the décisions upon this subject, however, I do not find any war- 
rant for this distinction. The libellants, in ail thèse cases, hâve a 
remedy in personam against the vendors. If, at the time the libel is 
filed, the Tendors are responsible, the remedy of the libellants against 
them wonld be available, and there is no reason why they should not 
be required directly to pursue that remedy themselves, ratherthan be 
permitted to subject bona fide purchasers to two suits, — one to défend 
against the libellant's claim, and, if unsuccessful in that, then a 
second to obtain indemnity against their vendora upon their cove- 
nants. 

It is clear that if hona fide purchasers are to be protected at ail, 
they should bê exempted from the annoyance and vexation of such 
xitigations ; otherwise, their protection would be but partial and inad- 
oquate, and scarcely worth the name. Such covenants of warranty, 
moreover, are not taken for the beneflt of third persons; certainly 
not for the benefit of thoae who hâve lost their lien through lâches in 
asserting it; nor is there any reason for holding that hona fide pur- 
chasers shall be worse off and lésa entitled to protection in conse- 
quence of their having taken covenants of indemnity than if none 
had been given. If, on the other hand, the vendors are irresponsi- 
ble at the time of filing the libel, a covenant of indemnity would be of 
no value. In none of the cases on this subject bas the décision 
turned at ail upon the question whether the purchaser hasor has not 
any available remedy against the vendor, but soiely upon the lâches 
of the libellant, by which, after full opportunity to enforce bis lien, 
it is held waived as against hona fide purchasers. If the distinction 
claimed were allowed, the mère taking of a warranty would deprive a 
vendee of the protection of a hona fide purchaser. The point was 
raised in the case of The Détroit, 1 Brown, 141, and held by Sivayne, 
J., (p. 147,) to be unsound. The Hercules, 1 Brown, 560, 565. 

The purchasers in this case took every reasonable précaution to 
provide for latent claims upon the vessels purchased. They not only 
made full inquiry from the vendors, and an examination of their 
books, to ascertain ail such outstanding claims, but they also searched 
the records and dockets of ail courts where claims might be filed, or 
proceedings pending, and withheld for nearly five months the sum of 
$100,000, placed in the hands of trustées, to cover any such claims. 
The sale of the property was in summer, while the Bristol was con- 
stantly running upon her tri-weekly trips to and from New York, an(i 
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the transfer was a matter oi publie notoriety, and generally known 
in shipping circles. Nevertheless, the libel in this case was not filed 
until more than two years after the fund reserved had ail been paid 
over in ignorance ôf this demand. Whatever may hâve been the 
accidentai circumstances, on the part of the libellants or their proc- 
tors, which led to this extrême delay, they do not afifect the equities 
of the claimants, or the principles upon which their exemption is 
founded ; and upon this ground the libel should be dismissed, with 
costs. 



The Antioch. 
(Diatriet Court, 1). GaXifornia. March 12, 1880.) 

AdMIEAITT — SeAMAN'S WaGES — DlSBATINO COOK. 

Where a cook was put ofl duty in conséquence of nesliRence, disohedienco, 
and insolence, he has no right to wages for the period during which he per- 
formed no duty. 

T). T. Sullivan, proctor for libellant. 

W. G. Holmes, proctor for claimant. 

HoFFMAN, D. J. The libellant, who was coolc on board the above 
vessel, was disrated by the master, and conûned for a short period 
in irons for disobedience, neglect of duty, and insolence, culminat- 
ing in an assault upon the master with a carving knife. The jury 
by whom he was tried acquitted him of a criminal charge based on 
this latter act. They probably took compassion on him on account 
of his âge and infirmity. But their verdict can only be received as 
an expression of their conclusion that the charge was not proven 
bej'ond a reasonable doubt. It cannot be treated in this civil pro- 
ceeding as a Judicial exonération of the libellant from ail blâme, still 
less as precluding the master from submitting the facts to the court 
and demandingits judgment on a prépondérance of proofs upon their 
true character and légal conséquences. I do not consider it neees- 
sary to rehearse in détail the évidence. It is sufficient to say that, 
in my judgment, and on his own évidence, the libellant's eonduct was 
utterly unjustiiiable. Upon an assault on him by the master of a 
very trivial character, and which could hâve inspired no reasontible 
appréhension of serions bodily harm, he seized a knife and with 
violent language threatened to plunge it into his body, and this threat, 
he déclares on the stand, he would hâve carried into exécution. Nor 
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was this grave offence an isolated ebuUition of temper, or exhibition 
of an icsubordinate spirit. His demeanor seems to bave been habit- 
ally insolent, peevisb, and refractory. He spoke of the master in tbe 
most insulting terms, and to him in a tone entirèly inconsistent with 
their relations to each other. 

But the more immédiate cause for putting him off duty was his 
obstinate refusai to heed the master's repeated commanda not to 
waste the ship's water. There may be some slight discrepancy as to 
the précise amount of water used by him ; but it pretty plainly 
appears that nearly half of the whole supply had been used by the 
time the ship had performed 1,000 miles of her voyage, and on the 
thirtieth day from her port of departure. The total length of the 
voyage (from Hong Kong to this port) was 6,400 miles, and its dura- 
tion 102 days. The master, alarmed for the safety of himself and 
crew, and exasperated at the libellant's persistent disregard of his 
orders on a matter of such vital importance, and also by his inso- 
lence and insubordination, carried to the extrême point of threats 
against his life, determined to put the man off duty, and in so doing 
I think him f uUy justified. Whether from natural defects of temper, 
or from âge or disease, or from ail thèse causes combine!, the libel- 
lant was either unfit or unwilling to perform his duty. He was not 
disrated for a solitary act of insubordination and disobedience, but 
for persistent neglect to obey the master's orders on a point vitally 
affecting the whole ship's company. The cases, therefore, which 
déclare the right of seamen to be restored to duty on making sub- 
mission and tendering amends bave no application. The faults of 
the libellant were radical and incorrigible, and as they justified the 
the master in putting him off duty, they also forbade his being 
"restored to duty 

In the case of The Ranger, Bee, 150, it appeared that the mate, 
had been guilty of insolence and insubordination towards the master, 
and by so doing had become liable to correction. The master struck 
him two blows, to which the mate offered no résistance. He subse- 
quently sent him out of the ship. Upon thèse facts the court refused 
to decree a forfeiture of wages. But the j'udge observes : "If, indeed, 
résistance had been made, and this man's hand lifted against his 
captain, I should liave decreed a forfeiture of wages without hésita- 
tion." 

It would seem from the report of this case that the question was as 
to the forfeiture of wages antecedently earned, and it cannot be 
doubted that, had the circumstances been similar to those of the case 
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at bar, the learned Judge would hâve decreed a forfaiture of ail wages 
already earned. But no such claim is made by the master in the 
présent case. The libellaut's right to wages up to the time he was 
disrated is admitted, and the amount due has been paid into court. 
The contest is as to his right to wages during the time when he did 
no duty, and his place was supplied by a substitute. I bave already 
said that, in my opinion, the master was justified in putting the libel- 
lant off duty. If this be so the man bas olearly no right to compen- 
sation for services not performed, which he had shown his unfitness 
or unwillirigness to perform, and which his own misbehavior justified 
the master in not further trusting him to perform. It is true that 
the man was subjected to punishment. He was kept in irons for a 
week or 10 days, and was, perhaps, more or less confined to his room 
during the remainder of the voyage. But this latter confinement 
does not seem to hâve been close or rigorous, and it was not attended 
by any incident of harshness or oppression. The master had the 
right to inflict upon the libellant reasonable punishment. In view 
of the man's âge and infirmities, I think putting him in irons was 
injudicious, perhaps harsh. I cannot say it was illégal. But, even 
if it were, that circumstance could bave no effect to confer upon the 
libellant a right to compensation for services not performed, if his 
previous misconduct justified the master in refusing to allow him to 
perfoi-m, or attempt to perform, them; in other words, in putting 
him off duty. 

The numerous cases which deny to the master the right to deduct 
from the wages of a seaman the costs and charges of imprisonment 
in a foreign jail, by the master's procurement, and the wages accru- 
ing during such imprisonment, bave no application to this case. 
Imprisonment, by the master's order, of a seaman in a foreign jail 
is allowable only in very rare and extrême cases. It is always 
strongly diseountenanced by the courts. If resorted to, the master 
will not be allowed to inflict a double punishment on the seaman 
by making him pay the costs and charges, or by exacting a for- 
faiture of his wages. But confinement on board ship, when justifi- 
able, stands on différent grounds. When necessary for the safety of 
the ship, or to seeure a criminal in order that he may be delivered 
up to justice, it can give no right to wages for services not rendered. 
When inflicted merely as a punishment it will in gênerai debar the 
master from insisting on the further punishment of forfeiture. When 
occasioned and continued by the perverse refusai of the seaman to 
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Bubmît and return to duty, the statute itself deprives the latter of 
two day's wages for every day during which his refusai to do duty 
continues. 

In a case mentioned by Judge Peters, in a note to Thorne v. White, 
1 Pet. Adm. 178, that eminent judge refused wages to two seamen 
who were confined in irons "during the whole latter section of the 
return voyage," being of opinion that the confinement was justifiable 
and necessary for the safety of the ship. He allowed them, however, 
antecedently earned wages, but left them "to their remedy at common 
law by action for false imprisonment or any otber mode of redress," 
Their wages were, in that case, withheld because their conduct had 
rendered it unsafe to permit them to earn them. They are denied in 
this case for an anaiogous reason. Expérience had shown that the 
cook was unfit for his position. In neither case is the refusai to 
allow them a forfeiture or punishment. They are denied simply 
because, owing to the man's own fault, they were net earned. 

Libel dismissed. 



The Viscount. 
{District Court, E. D. New York. February 21, 1882.) 

1. Shipping— Damage to Cargo bt Sweating — Négligence. 

A shipper of akins for a voyage, such as from Calcutta to New York, is 
chargeable with knowledge that moisture in the air of the hold of the vessel is 
one of the périls to which his goods may be exposed, and if he omits the pré- 
caution to protect them he assumes the risk of the moisture being insufflcient to 
damage liis goods. 

2. Same— Stowage of SKIN8. 

Under the stringer of an iron ship, in the between-decks, is a proper place 
for the stowage of skins when so dunnaged as to be fully protected from the 
moisture on the sides of the ship. 

In Admiralty. 

Adrian Bush, for libellants. 

Beebe, Wilcox d Hobbs, for respondent. 

Benedict, d. J. This is an action to recover of the ship Viscount 
the amount of damages to a shipment of goat skins caused by the 
sweat of the hold. The skins were shipped at Calcutta, to be trans- 
ported thence to New York. On the voyage home, when off Hatteras, 
the vessel fell in with very cold weather. The thermometer fell from 
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87 to 43 deg. in from 12 to 24 hours. This extraorclinary change 
caused great condensation of moisture in the hold, se that, according 
to the master, steam came eut of the ventilators as if a boiler were 
blowing off, and icicles were hanging to the beams when the hold was 
opened in New York. The conséquence of this excessive swoating of 
the hold was that the skins in question were damaged by moisture so 
as to be of little value. This damage the consignée now seeks to 
recover of the ship. The bill of lading is in the ordinary form, oon- 
taining the ordinary exception of losses arising from périls of the 
seas. 

It being conceded that the damage in question arose from sweat 
of the hold, in view of the décisions declaring sweat of the hold to be 
a péril of the seas, the libellant, in order to maintain his action, must 
show that the damage would not hâve oceurred if reasonable care 
had been exercised by the carrier in the stowage of the goods. The 
case, then, is in substance an action for négligence, and ^he burden of 
proof is upon the libellant. 

Négligence in several particulars is charged. First, that the skiûs 
were placed in the top tier of cargoes in the between-decks. It is 
proved that the skins were stowed in the between-decks, and in the 
top tier, but in that I find no négligence. Upon the évidence the top 
tier of cargo in the between-decks must be held to be a proper place 
to stow skins. 

It is next said the skins were stowed in the wings under the stringer 
of an iron ship, and that such place was unfit for the stowage of 
skins, owing to the excess of moisture likely there to accumulate. 
The proof is that the skins were stowed in the wings and under the 
stringer of an iron ship ; that they were so dunnaged as to be fully 
protected from moisture on the sides of the ship ; that matting was 
placed on top of them, and that the damage was caused by moisture 
dripping from above upon the skins. But it is not proved to my sat- 
isfaction that the amount of drip at the place where thèse skins were 
stowed was to be reasonably expected to be so excessive as to render 
it an unfit place to stow skins. On the contrary, the évidence is that 
in this and other iron ships skins hâve often been stowed under the 
stringer and arrived uninjured; that sweat prevailed throughout the 
hold ; and that the excessive moisture to which thèse skins were sub- 
jected was not caused by any want of care in ventilating the hold> 
nor from the circumstance that the skins were under the stringer. 
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Âgaîn, ît îfl said the skins should hâve been protected by Bweat- 
boards. Sueh boards bave somefcimes been used to protect cargo 
from sweat, but the précaution is net usual, nor doea it seem to bave 
been se effective as to cause the use of such boards to be continued, 
and I am unable to find négligence in the omission to employ them 
in this ship. 

Still, again, it is said the skins should bave been covered with tar- 
paulin 80 as to protect them from sweat. Manifestly the only secure 
protection for thèse skins would bave been to cover each baie with 
tarpaulin. This is done with some classes of goods by the shipper, 
not by the ship. The law casts no such burden on the ship. A ship- 
per of skins for such a voyage as this is chargeable with knowledge 
that moisture in the air of the hold is one of the périls to which bis goods 
may be exposed. He can, if he ohooses, protect bis skins against 
such moisture by covering each baie with tarpaulin, or he may omit 
that précaution, in which case he assumes the risk of the moisture 
being insufficient to damage his goods. The libellant, in this in- 
stance, saw fit to assume that risk, and, having lost, he cannot now 
shift the responsibility to the ship. 

Lastly, it is said that the baies were stowed with the edges of the 
skins uppermost, and the flat towards the sides of the ship, and it is 
urged that, owing to this circumstance, the damage was far greater 
than it would hâve been if the edges of the skins had been stowed 
towards the sides of the ship. But while it is true that in this par- 
ticular instance more moisture reached thèse skins from above than 
from the sides of the ship, under ordinary circumstances the skins 
would be more likely to receive damage on the side towards the side of 
the ship. It cannot, therefore, be beld to bave been négligence to stow 
thèse skins so as best to protect them from moisture coming from the 
sides of the ship. That the skins where so stowed sustained damage 
by sweat is owing to the extraordinary condensation of moisture which 
ocourred, and not to any omission of the précautions ordinarily taken 
to protect the cargo from that kind of damage. 

It bas been strenuously urged that part of this cargo was jute, and 
jute rejections, — a coarse article, — the damage to which, if stowed 
where thèse skins were, would bave amounted to a small sum, and 
that it was the duty of the master, therefore, to stow the jute under 
the stringer instead of the skins. The évidence, however, does not 
satisfactorily prove that the damage to the skins would bave been 
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less than it was if they had not been stowed under the stringer; and, 
besides, the question is not whether some other place would not hâve 
been a fit place for the skins, but whether the place where they were ■ 
stowed was fit. On the évidence in this case it cannot be held that 
under the stringer of this ship was an unfit place to stow cargo of 
this eharacter. 
For thèse reasons the libel must be dismissed, and with costs. 



The Paolina S. 

{Oireuit Court, S. D. New York. September 30, 1880.) 

1. Bhippikg — Mastbb op Vebsbl — Neolbct to Rbpobt on ARKrvAt — Penai/tt. 

The jurisdiction of a court of admiralty to enforce a lien for the penalty, on 
failure of a vessel arriving from a foreign port to notify of its arrivai or enter 
the manifest required by law, does not dépend upon a seizure of the vessel 
before libel brought. 

2. Trial. 

In such case a trial by jury U not neceasary. 

In Admiralty. 

A. W. Tenney, Dist. Atty., and F. W. Angel, Asst. Dist. Atty., for 
the United States. 

F. A. Wilcox, for claimant. 

Blatchford, g. J. The libel in this case was filed in the district 
court on the second of February, 1871, by the United States, to re- 
cover a penalty of $1,000 for a breach of a revenue law. Itis a suit 
against the vessel alone. It allèges that the vessel was seized on 
the thirtieth of January, 1871, by the coUector of the port of New 
York, "as subject to a lien and holden to the United States for the 
payment of a penalty" of $1,000 due to the United States from the 
master of the vessel. The substance of the libel is that the vessel, . 
on the eighteenth of January, 1871, arrived at the port of New York 
from a foreign port, and that her master did not, within 24 hours 
after she so arrived, make report of her arrivai to the chief officer of 
the customs at the port of New York, and did not, within 48 hours 
after such arrivai, make a further report in writing to the collector 
of the district in the form and containing ail the particulars required 
to be inserted in a manifest, in violation of section 30 of the act of 
March 2, 1799, (1 St. at Large, 649.) That section provides that 
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every master who shall neglect to make ei'Jier of such reports shall, 
for eacii offence, be liable to a penalty of $1,000. 

By section 8 of the act of July 18, 1866, (14 St. at Large, 180,) it is 
provided that where a vessel, or her owner or master, shall be subject 
to a penalty for a Tiolation of the revenue laws of the United States, 
such vessel shall be holden for the payment of such penalty, and may 
be seized and proceeded against summarily by libel, to recover such 
penalty, in any district court of the United States having jiirisdic- 
tion of the offence. The libel allèges that the master became liable to 
pay the United States the sum of $1,000 penalty for such omission, 
and that the vessel became liable for the payment of such penalty. 
It prays that the payment of the penalty may be decreed ; that the 
vessel may be condemned and sold to pay it; that there may be a 
decree against the vessel for the $1,000 as a lien thereon; and that 
the vessel may be condemned for the same, and sold to satisfy said 
lien and to pay said penalty. The answer dénies ail the statements 
of the libel. It also excepts to the libel because (1) it does not set 
forth a cause of action ; (2) it does not allège that the master or owners 
of the vessel hâve been sued or prosecuted or made liable for the 
cause stated ; (3) that the libel claims* for a penalty, and the same 
can only be reached in an action triable by jury; (4) that the ad- 
miralty bas no jurisdiction to enforce the penalty claimed; (5) that 
the admiralty cannot enforce the penalty claimed without the verdict 
of a jury. The case was tried before the district court, on proofs, 
and it decreed that the United States recover $1,000 and costs, and 
that the vessel be condemned therefor. The claimant appealed from 
the decree. 

1. It is contended, for the claimant, that the proofs show that the 
reports required were made in due time. The report of the arrivai 
required by statute is the same thing as the entry of the vesseL Sec- 
tion 29 speaks of "report or entry." There is no other entry than 
the report required by section 30. The further report is to be like a 
manifest. The particulars to be set forth in a manifest are pre- 
scribed in section 23 of the act. The secretary of the treasury has 
the right to prescribe binding régulations respecting entries and re- 
ports. The clerk of the entrance and olearance bureau in the naval 
department of the custom-house refused to reçoive the report of 
arrivai which the vessel made on the eighteenth of January, because 
she had not paid her tonnage duties, and because the manifest (by 
which is understood the further report) was not regularly stamped. 
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Tonnage duties are required by statute to be paid on vessels which 
shall be "entered." The régulation requires them to be paid at the 
time of the entry of the vessel, to complète the entry. This is a 
proper and binding régulation. So is the régulation in regard to the 
stamping. The vessel made no proper entry or report until long 
after the time prescribed by statute. 

2. There is sufficient évidence that the vessel arrived from a for- 
eign port; that she arrived at the port of New York; and that she 
arrived January 18, 1871. 

3. The material question in tbe case is as to whether there should 
hâve been a seizure of the vessel before suit was brought. Such a 
seizure is alleged in the libel, but none is proved. It is contended 
that such a seizure was necessary in order to give jurisdiction to the 
court. The language of section 8 of the act of 1866 is that the "ves- 
sel shall be holden for the payment of such penalty, and may be 
seized and proceeded against summarily by libel in any district court 
of the United States having jurisdiction of the offence." 

In the case of The Missouri, 3 Ben. 508, this provision was directly 
construed by Judge Benedict, in the district court for the eastern dis- 
trict of New York, in November, 1869, and it was held that the stat- 
ute did not make necessary a seizure before bringing suit. The view 
taken was that the statute did not forfeit the vessel, but charged it 
with the penalty ; that the charge amounted to a lien ; that a seizure 
before suit applied only to forfeited property, where, by opération of 
law, the title to it was changed, the seizure being an assertion of 
title ; and that the seizure of the statute did not refer to a revenue 
seizure, but to a seizure by the marshal, under the process of the 
court, to enforce the lien. This conclusion was concurred in by 
Judge Woodruff, holding the circuit court, on appeal, in Eebruary, 
1872. 9Blatchf. 433. 

In the case of The Tug May, 5 Biss. 449, a statute was under 
considération which provided a penalty against theownerof a steam- 
vessel, and further provided that for the amount the vessel should 
"be liable," and might "be seized and proceeded against by way of 
libel." The district court for the .eastern district of Wisconsin, in 
Oetober, 1873, held that a seizure was necessary before bringing 
suit. This décision was affirmed by the circuit court, on appeal, in 
November, 1874. 6 Biss. 243. 

In ueither court do the décisions in the case of The Missouri appear 
to hâve been cited. Judge Drummond, in the circuit court, says that 
he has, after some hésitation, corne to the conclusion that the vessel 
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must be seized before the libel is filed ; that the objection is technical; 
tbat his own judgment is opposed to sustaining it ; but that he thinks 
that the décisions of the suprême court bave substantially held that, 
in such a case, there sbould be, before the libel is filed, a seizure made 
by the proper officer. He does not state to what décisions he refers. 
He regards rule 22 in admiralty as applicable to the case, and as 
requiring a seizure before the libel is filed. That rule, however, wben 
read as a \yhole, applies only to cases of forfeiture, and of a libel to 
enforce a forfeiture, where it is claimed that a change of title bas 
taken place, and not to cases of mère liens. The view of Judge 
Drummond is that there is no jurisdiction without a seizure before 
the libel is filed. 

But the argument in favor of the jurisdiction of a court of admi- 
rality to enforce such a lien as the one in the présent case without a 
prior seizure, as set forth by Judge Benedict, in his décision in the 
case of The Missouri, is convincing on the question. Tbat view mùst 
hâve been concurred in by Judge Woodruff, in the circuit court, in 
the same case, or he would not hâve afflrmed the decree below. 

4. The exception that the libel does not set forth a cause of action 
is not tenable. 

5. The exception that the libel does not allège that the master or 
owners of the vessel bave been sued or prosecuted or made liable, for 
the cause stated, is overruled, on theauthority of The Missouri, supra, 
and of The Quecn, 4 Ben. 237, and 11 Blatchf. 416. 

6. The case of The Queen is authority, also, for holding that no 
trial by a jury is necessary, 

There must be a decree for the libellant for $1,000, and for its 
oosts in the district court, $70.20, and for its costs in this court, to be 
taxed. 

See U. 8. v. Webber, 1 Gall, 892; U. 8. v.Galacar, 1 Spr. 545; U. 8. y.Ran- 
daU.li.bé6. 
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Ceaig V. Magee.* 

{Circuit Court, E. D. Pennsylvania. October 25, 1881.) 

Chaetbb-Paktt — AuTHORiTT op Mastbe in Homs Port — RATmcATioir of 
Managing Ownbk Nbcessaby — When Silence not a Ratification. 

A ship-brokerat the home port of a vessel, where her managing owner résides, 
cannot bind tlie owners by a cliaTter-party executed upon tlie mère authority of 
a telegram from the master, and without consulting the managing owner ; noi 
will tlie silence of the managing owner, after notice, operate as a ratification 
if such notice contained an incorrect statement of the factg. 

This was a libel by John F. Craig against John Magee andothers, 
owners of the sohooner Elizabeth Magee, to recover as damages for 
breach of charter-party the différence between the freight therein 
stipulated for and the ruling freight at the point from which the 
vessel was to sail. The tacts as shown by the testimony were as 
followB : 

On March 1, 1876, Hugh Magee, the master of the vessel, which was then 
lying at Key West, Florida, telegraphed to H. L. Gregg & Go., ship-brokers 
of Philadelphia, as foUows: "Can you ofEer lumber, Femandinaup; fair 
freight; Philadelphia preferred." To which H. L. Gregg & Go. replied: "No 
lumber ffeights; better sail Matanzas; consign Frank Genovar; get mol." 
Later in the same day Gregg & Go. sent a second dispatch as foUows: " Hâve 
closed you, Lueder & Co., account Craig, Matanzas ; molasses ; Philadelptiia 
or New York. Telegraph confirmation." To which the master replied: "I 
accept sail to-morrow advise John Magee ail well." John Magee was the 
managing owner of the vessel, and resided at Philadelphia. This fact waa 
known to Gregg & Co., but without consulting him they, upon receipt of the 
telegram from the master, signed as agent for the owners a charter-party 
with John I". Craig for a voyage from Matanzas to the Delaware break- 
water, with a cargo of molasses, at two and three-eighths dollars per 110 gal- 
lons, which was less than the customary rate at Matanzas at that time. 
Afterwards they wrote to John Magee as folio ws: 

Philadelphia, March 8, 1876. 
Capt. John Magee — ^Dbab Sib; We received a telegram from Capt. Magee, 
from Key West, inquiring after a lumber freight north', but there was nothing 
that we could offer him that would pay, as $5 from Brunswick and $7.50 
from Pensacola was ail that could be got. We telegraphed him we could close 
him to load at Matanzas for eitJier Philadelphia or New York, at $2| for 
molasses, and that we should hold it subjeet to his confirmation. 

We received his reply this afternoon accepting it, and we therefore closed 
it at once. He says he shall sail immediately for Matanzas. Letters sent 
care of Messrs. Lueder & Co. would reach him. 

Very truly yours, 

H. L. GnEOQ & Co. 

•Heporled by Frank p. Prtchard. E9(j., of ttie Philadelphia bar. 
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John Magee, owing to absence from the city, did not receivo thi3 letter 
until about a week after it was written, but he then called on Gregg & Co. 
He expresse! the opinion that Gregg & Co. had assumed a responsibilitj', but 
he was not shown the telegrams, and nothing more passed between the parties. 
A few days afterwards, however, he reoeived word from the master that on 
the very day the telegram had been sent to Gregg & Co. the vessel had been 
so injured in a gale that she was obliged to return home in ballast. John 
Magee immediately notifled Gregg & Co. of this fact. Subsequently this libel 
was filed by Craig. The owners defended on the ground that Gregg & Co. 
had no authority to make the charter. 

The district court entered a decree dismiaging the libel, wliereupou 
libellant appealed. 

H. G. Ward and Henry Flanders, for appellant. 

Oeo. P. Rich and J. Warren Coulston, for appellee. 

MoKennan, g. J. I concur with the learned judge of the district 
court in his dismissal of this libel. Presumptively, H. L. Gregg & 
Co., as well as the libellant, knew the extent and limitations of thç 
authority of the master of the Elizabeth Magee, and that, as she was 
a Philadelphia vessel, and her managing owner resided there, it was 
essential to the validity of any charter-party made by them at her 
home port, ostensibly in her behalf, and accepted by the master, that it 
should be ratified by the managing owner. And it was alike essen- 
tial to the efficacy of such ratification that the person who assumed 
to act for the vessel should make a fuU disolosure and a correct state- 
ment of ail the facts touching the charter, within his knowledge, to 
the managing owner. The letter of Mareh 3, 1876, by H. L. Gregg 
& Co., the ship-brokers, to John Magee, the managing owner, may be 
regarded as written with this intent. The owner did not answer it, 
and hence it is alleged that he impliedly ratified the contract of which 
it advised him. But did it state truthfully the facts which were 
known to the writers ? It did not. It stated that the master had 
accepted a contract for freight from Matanzas to Philadelphia or New 
York for $2|- for molasses. The master, however, had not been 
informed of the rateof freight proposed, and so had not "accepted" it. 

Whatever légal import, then, the silence of the managing owner 
may hâve as a presumptive approval of the charter, he was entitled 
to correct information as to what the master of the vessel had done, 
and a material misstatement in this regard would give him the right 
to recède from his implied ratification of the charter. This he did 
within a reasonable time afterwards, because the libellant knew on the 
fifteenth of March that the contract was disclaimed, and that the ves- 
sel was coming home. Nor has the libellant any equity which would 
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preclude the exercise of this right. He was not induced to do any- 
thing, and had done nothing, before he knew of the managing own- 
er's disclaimer, by which he suffered any loBS. The only loss he has 
sustained is the loss of his bargain, and for this the respondents can- 
not, under the circumstances, be held responsible. 
The libel is dismissed, with costs. 



The Lauba M. Starin. 

(District Court, E. D. New York.) 

1. PKNAiiTT— OvBECROWDiNQ Passengers — Rev. 8t. { 4465. 

In an action for the penalty, under this section of the Revlsed Statutes. the 

United States is not a necessary party. 
3. 8ame— Sepakate Pbnaltieb. 

The statute gives a separate penalty for every violation of the act. 

3. BaMK — LiBBL. 

The libel need not allège that the libellant was a passenger, or that he was 
an informer, or that he sued as such ; nor need it set out the uames of the pas- 
sengers taken on board. 

This was a suit, brought under section 4465 of the Revised Statutes, 
to recover the penalty for violation of law in overcrowding passengers 
on steamers.* 

H. G. Atwater, for libellant. 

P. Cantine, for respondent. 

Benedict, D. .J. au the questions raised by the exceptions to the 
libel in this case, unless it be that as to the oonstitutionality of the 

*The Akctic. 
(District Court, N. D. Ohio.) 

Libel for penalty for overcrowding passengers, in violation of the statute. 
Exceptions to libel, reaching question of jurisdiction. 

Mix, Noble & White, for libellant. 

Qeorge Willey, for claimant. 

Welker, d. J. Held, (1) That proceedings in rem may be maintained in 
the district court for the penalty provided by sectioii 4465, Revised Statutes 
of the United States, for taking on board a steamer a greater number of pas- 
sengers than stated in the certifioate of inspection. (2) That section 44fJ9 of 
the Revised Statutes having provided that the penalty imposed by section 
4465 shall be a lien upou the vessel, and authorlzing a bond to be given to 
aecure the judgment as in other cases, the proper way to enforce the lieu is by 
proceedings m rem against the vessel. Exceptions overruled. 
T.ll,no.2— 12 
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etatute unSer which the libel is filed, — if sueh a question can be said 
to be fairly raised by any of thèse exceptions as framed,— xappear to 
hâve been passed on by Judge Choate in the case of The Sea Bird, 
3 Fbd. Eep. 573. I agrée with Judge Choate in bis conclusions. 

The question as to the constitutionality of the act is one that can 
be better passed on at the final hearing, and its considération will 
therefore be reserved until that time. 

AU the exceptions are therefore overruled, and leave to answer 
given the claimant. 

Note. The statute gives a separate penalty for every violation of the act, 
{Pollock V. The Sea Bird, 3 Ped. Kep. 578,) and a direct remedy in admiralty 
against the vessel for the recovery pf the penalty, (Pollock v. The Sea Bird, 3 
FED. Kep. 573; citing The Missouri, 3 Ben. 508; S. C. 9 Blatchf. 433; The 
Çueen, 4 Ben. 237; S. C. 11 Blatchf. 416;) and any admiralty court in which 
the vessel may be has iurisdiction. Pollock v. The Sea Bird, 3 Fed. Réf. 
573. The object of the act is to protect the health and lives of passengers 
from becoming a prey to the avarice of ship-owners. U. S. v. The Neurea, 19 
How. 94. An attachment of the vessel before flling the libel is net necessary ; 
nor is the lien divested by a sale to a hona ftde purchaser. Hatoh v. Th^ 
Boston, 3 Fed. Rep. 807. ïhe United States is not a necessary party to suits 
under section 4465, Rev. St., prescribing a penalty for carrying an excess of 
passengers. Pollock v. The Sea Bird, 3 Fed. Eep. 573 ; Hatch V. The Boston, 
Id. 807. ïlie libel need not allège that the libellant was a passenger on such 
steamer, or that he was an informer, or that he sued as such; nor need it set 
ont the names of the passengers. Pollook v. The Sea Bird, 3 Fed. Rep. 573. 
It is sufficient if it sets forth the ofEence in the words of the statute which 
créâtes it, with suincient certainty as to the time and place of its commission. 
U. S. V. The Neurea, 19 How. 94. In estimating the number of passengers on a 
steamer no déduction is to be made for children or persons not paying, but 
those employed in managing the vessel are not to be included ; and in esti- 
mating the tonnage the measurement of the custom-house at the port of 
arrivai is to be taken. The Louisa Barbara, Gilp. 332. An oral permission 
to carry an excess of passengers is not admissible as a defence. Pollock v. 
The Laura, 6 Fed. Eep. 133. Nor will the bringing of an action of debt 
against the master and owners of the boat, and prosecuting the aamo to Judg- 
ment, release the lien given by section 4469, Rev. St. Eatch v. The Boston, 3 
FED. Kep. 807.— [Ed. 
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HosTETTER & Smith V. Gray and others. 

{District Court, W. D. Pennsylvania. February 18, 1882.) 

1. Carhiers— Bill of Lading— Usages as to Voyage. 

If nothing is expressed to the contrary in Ihe bill of lading, established usages 
relating to a voyage are impliedly made part of the contract. 

2. Samb— Déviation— Usages of Tbadb as a Test. 

After the express provisions of the contract, the usage of the trade is the 
predominating test as to déviation, and of what belongs to the voyage, and the 
proper course in prosecuting it. 

3. Bamb— Usages of Tbadb— Case Stated. 

Where a tow-boat having a fleet of barges in tow, on a voyage frora Pitts- 
burgh to New Orléans, landed at Mt. Vernon, Indiana, and tlie fleet was there 
safely moored, and a single barge detached therefrom and towed back up 
stream to take on cargo at four or flve différent points "on the Indiana and 
Kentucky shores, ail within the distance of three miles, hdd, that it was not a 
, déviation ; it appearing that the course pursued was in conformity with the 
usage of the trade— a usage which tends to cheapen the cost of transportation, 
facilitâtes business, and conduces to the safety of the whole tow. 

4. Exceptions in Bill dp Ladesq — Danger of Accidents. 

The exception in a bill of lading of the dangers of navigation and unavoida- 
ble accidents relieves the carrier from liability for loss of the cargo of a barge 
which sunk by striking, without négligence, some unknown and concealed 
obstruction in the Ohio river. 

In Admiralty. 

A. H, Clarke and S. A. WUls, for libellants. 

Knox é Reed, for respondents. 

AcHEsoN, D. J. On December 6, 187é, the steam tow-boat Iron 
Mountain, having in tow several barges, (one called Ironsides No. 3,) 
partly loaded with a miscellaneous cargo, left Pittsburgh bound for 
New Orléans. The libellants shipped by the barges 2,000 boxes of 
bitters and 18 boxes of show-cards, which were placed on the Ironsides 
No. 3, the bill of lading stipulating that the goods were "to be deliv- 
ered without delay, in like good order, at the port of New Orléans, 
Louisiana, the dangers of navigation, fire, and unavoidable accidents 
excepted." At the argument it was claimed in behalf of the libel- 
lants that there was a verbal agreement touching the course of trans- 
portation additional to the bill of lading, but the libel itself asserts 
that "in conûrmation of said agreement" the bill of lading was 
signed, and the évidence fails to establish such alleged verbal con- 
tract. The case stands upon the bill of lading. 

The tow-boat and her barges, after taking an additional cargo at 
various iptermediate places, arrived safely at Mt. Yernon, Indiana, 
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819 mîles bebw Pittsburgh, aniî landed to take on freight at the Mt. 
Vernon wharf-boat. Tàe proprietors of the wharf- boat had engaged 
for the barges corn which lay piled in sacks at two or three farm 
landiags on the Indiana shore, the furthest pile being about two 
miles above the wharf-boat. The tow-boat detaehed from the flect 
the barge Ironsides No. 3, which was but partly loaded, and pro- 
ceeded with it np stream to thèse piles. After loading this corn the 
boat crossed the river with the barge and took on corn which was 
offered at two landings on the Kentucky side, viz., New York land- 
ing, about three miles above the wharf-boat, and Whitmon's landing, 
which is somewhat lower down. After taking on the corn at Whit- 
mon's the tow-boat started to return to her fleet, but while rounding 
out to the river the barge suddenly took water and soon sunk, be- 
coming a total wreck; the cargo, including the libellants' goods, sus- 
taining great damage. This occurred late in the evehing of Decem- 
ber 18, 1874. The protest, signed by the officers and some of the 
crew, and executed December 23, 1874, assigna as the cause of the 
disaster that the boat struck some unseen obstruction. Immédiate 
notice by telegram of thé sinking of the barge with their goods was 
given the libellants. 

The libellants brought no suit until March 4, 1880, when they filed 
the libel in this case against the surviving owner and the executors 
of a deceased owner of the tow-boat and barges in personam. 

The original libel set forth that the barge "struck some unseen 
obstruction, as the libellants are informed and believe,"and the only 
ground of liability therein alleged is that of wrongful déviation in 
returning up stream to New York landing, after safe arrivai at Mt. 
Vernon. 

In their answer the respondents denied that their course of action 
somplained of was a déviation, and averred that it was lawful, cus- 
iomary, and right, and in aocordance with the established usage of 
ihe trade in which they were plying. After this answer was filed the 
libellants, on March 31, 1880, filed an amended libel, in which they 
allège that since the filing of their original libel they had been in- 
rormed and believe that the sinking of the barge was not the resuit 
of an obstruction in the river, but was caused by reason of the barge 
being overloaded on the port side with sacks of corn, the undue haste 
(vith which the barge was loaded, and the négligent and improper 
stowage of the corn thereon. 

The case, therefore, as it now stands, présents for solution two main 
questions; Fini, was there a déviation? Second, if not, was the 
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Binking of the barge the resuit of one of "the dangers of navigation," 
and an "unavoidable accident," within the exception in .the bill of 
lading, or was it caused by reason of the négligence charged in the 
amended libel ? 

1. A déviation is a voluntary departure, without necessity or reason- 
able cause, from the regular and usual course of the voyage. Cqffin v. 
Newburyport Marine Ins. Co. 9 Mass. 447. It is, however, no dévi- 
ation to touch and stay at a port out of the course of the voyage, if such 
departure is within the usage of the trade. Bentaloe v. Pratt, Wall. C. 
C. 58; Bulkley v. Protection Ins. Co. 2 Paine, G. C. 82; Thatcher v. 
McCulloh, Olcott, Adm. 365; Oliver v. Maryland Ins. Co. 7 Cranch, 
489, 491. Where a bill of lading provides that the goods are to be 
carried from one port to another, a direct voyage is prima facie in- 
tended; but this may be eontrolled by usage. Thus, where the bill of 
lading stipulated that the goods were to be transported from New 
York to Georgetown, in the District of Columbia, it was held that the 
vessel was justified by the usage of the trade in going to Norfolk to 
discharge freight, although it was 30 miles out of the direct course to 
Georgetown. Lowry v. Russell, 8 Pick. 360. So it was held in Colum- 
bian In». Go. v. Catlett, 12 Wheat. 383, 387, 388, that the true mean- 
ing of the policy there in suit was to be sought in an exposition of the 
worde, witb référence to the known course and usage of the West India 
trade. and that what delay at St. Thomas would constitute a déviation 
depended on the nature of the voyage and the usage of the trade. 
After the explicit provisions of the contract, usage is the predominat- 
ing test as to déviation. Phillips, Ins. § 980. And usage is the test of 
what belongs to the voyage, and the proper course in prosecuting it. 
Id. § 1003. Established usages relating to a voyage are impliedly 
made part of the contract if nothing is expressed to the oontrary. 
Gracie v. Marine Ins. Go. 8 Cranch, 75; Golumbian Ins. Co. v. Catlett, 
supra,- Robinson v. U. S. 13 Wall. 366 ; Phillips, Ins. § 997. 

ïhese being recognized légal principles, our next inquiry is, how 
far are they applicable to this case? Numerous witnesses variously 
connected with the river trade, atid having large expérience, testify of 
their own personal knowledge that it has been the gênerai usage 
sinee the commencement of the business of transporting mercbandise 
on the western rivers in barges towed by steam-vessels, and con- 
stantly practiced, for such barges to take on additional cargo along 
the rivers en route to the port of destination, and in so doing for the 
owners or agents of such vessels and barges to land and tie up their 
tows at the more public or larger and safer landings, and detach from 
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the fleets a barge or barges and tow the same to thô places in tlie 
vicinity, whether up, across, or down the stream, where cargo is 
awaiting shipment; and it is testified tbat such usage bas thus pre- 
vailed at Mt. Vernon, Indiana, in respect to goods awaiting shipment 
at New York landing and other neighboring points. 

For example: 

Arthur J. Branch, the superintendent of the Evansville & New 
Orléans Barge Company, having testified to bis connection with the 
Ohio river trade for 20 years, and bis acquaintance with its usages, 
was asked this question: Question. "Suppose a steam-boat with 
several barges in tow were to land at a port on the Ohio river and 
tbere find or ascertain that Ihere was freight for her at three or four 
différent landings within four or five miles above said port which she 
passed in eoming down, what has been the custom with respect to 
taking such freight?" To which he replied: Answer. "It bas been 
to leave the tow in the safest and most convenient landing, and take 
one or two barges, as migbt be necessary, and go back. If we know 
when we pass the freight tbat we are to take it, we go below to the 
nearest and safest harbor for our tow, and to save time and expense. 
It would not be good navigation to land with our whole tow at each 
landing for freight, and in many cases it would be impossible to do 
80." Printed Ev. 71. 

William A. Page testifîes: "Where there are several landings to 
make in the same neighborhood it is almost the invariable custom to 
tie up the tow and then go back with one barge for the freight. 
Where ver I bave been, and ail along the Ohio, as far as my knowl- 
edge goes, this is the custom, and it is good, sound steam-boat sensé 
everywhere. This is the custom in the neighborhood of Mt. Vernon." 
Id. 92. 

Henry H. Sboles says : "I bave known that custom to exist 20 
years — ever since I bave been tow-boating. It has existed, to my 
knowledge, in the trade between Pittsburgh and New Orléans." Id. 
152. 

John B. Hall, a wharf-boatman at Evansville, Indiana, speaking 
of the practice there, says: "A tow-boat eoming down the river 
with four or five model barges, and having several landings to make 
close together above, would leave the bulk of the tow and go back up 
the river with the barge which was to receive the freight. This cus- 
tom has prevailed ail along the lower Ohio ever since I had anything 
to do with the river, and before I went into business. The custom 
at Mt. Vernon has been the same as hère." Id. 89. 
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George G. Grammer, the superintendent of the EvansTÏUe, Cairo 
& Memphis Packet Company, testifies that at Evansville, Mt. Yernon, 
and Shawneetown there are wharf-boats, and that it is an old cus- 
tom for the farmers in the vicinity thereof to make contracta there 
for shipping their corn from their f arm landings, and that it has been 
the common practice for tow-boats descending the Ohio to land at 
thèse wharf-boats and make fast the tow, and take one of the barges 
ont of the fleet and to the corn freight piles. And hô adds : "I regard 
it as the safest for ail interests concerned to sélect some good land- 
ing in the vicinity of thèse freight piles, either above or below, or 
at them, for that matter, and detach the particular barge they désire 
to load, and move it separately to the freight piles. That would be 
safer, because a steamboat can handle one barge better than she can 
handle more than one. And very often the freight is in a shoal or 
ragged landing, and she can get there with onè barge, whôn she could 
not get there with more. That would be a mueh niore speedy way 
of loading, and more convenient. This is the custom at Mt. Vernon 
and other points on the Ohio river for loading barges." Id. 66, 67. 

Enoch E. Thomas, who has been one of the proprietors of the Mt. 
Vernon wharf-boat for 25 years, testifies: "The boats generally corne 
hère with their barges, and when told of corn above hère to be shipped 
they go back for the corn. This has been the gênerai cUstom hère. 
The corn above Mt. Yernon is, as a rule, owned by parties living 
hère, who make their shipping contraets with the boats on their 
arrivai at this port. This custom has been observed by boats with 
barges partly loaded, bound from Pittsburgh to New Orléans. This 
has been the custom ever since I hâve been on the river. Our ship- 
ments cover the river from Long's landing to the mouth of the Wa- 
bash. Long's landing is six miles above Mt. Vernon." Id. 80; 

Similar quotations from the testimony of the respondents' other 
witnesses might be greatly multiplied, were it deemed necessary. 

The witnesses assign several reasons for the usage. The barges, 
they testify, can be more conveniently and economically handled and 
loaded singly than when together in the tow. A saving of time is 
also effected, as several barges can be loaded at différent points simul- 
taneously, — a matter of much importance in a river like the Ohio, 
which is subject to Sudden rises and rapidly falls. But the main reason 
is that the usage conduces to the safety of the whole fleet, and thus 
opérâtes to the advantage of every party in interest. Upon this point 
the witnesses are very emphatio. Whôre freight is to be taken on at 



18é FEDBBAL BSPOBTSB. 

several points in tbe vicinity of such a good landing as that at Mt. 
Vernon, they testify that it is much the safer course to land, and leave 
the tow there and go back with a single barge, than to land the entire 
fleet at the différent pointa. To appreciate how heavy, and hard to 
handle, a tow of three or more barges is, we need but to recur to the 
officiai survey of the barge Ironsides No. 3. Id. 121. Her custom- 
house tonnage was 369, her carrying capacity 700 tons, length 180 
feet, breadth 31 feet, depth 7 feet. 

It is shown that there is a further and spécial reason for the usage at 
Mt. Vernon. Ninety per cent, of the shipments in that vicinity con- 
sists of corn in sacks at différent farm lahdings, which oan be reached 
by a single barge, when it is often impossible to land the whole tow. 
The only reasonably practicable way the farmers hâve to get their 
corn to market is by barges brought to their private landinga. To haul 
the grain to the wharf-boat at Mt. Vernon would cost as much as the 
freight charges to New Orléans. Id. 70, 73, 85. 

To disprove the alleged usage the libellants examined a large num- 
ber of witnesses. Their testimony, however, is principally of a nég- 
ative character. They say they do not know of any such usage, but 
with rare exceptions they expressly disclaim familiarity with the 
usages of the trade. They are simply ignorant upon the subject and 
confess their ignorance. Thus, the foUowing is found in the cross- 
examination of Charles A. Ault, a witness for the libellants: Ques- 
tion. "Do you prétend to be at ail familiar with the customs of nav- 
igation with respect to steam-boats or barges receiving and discharg- 
ing freight between their terminal points?" Answer. "I do not." 
Question. "Such a custom, then, as you hâve been asked about might 
exist without your knowing anything about it, might it not ?" Answer. 
"Yes, sir; it might exist without my knowing anything about it." 
Id. 219. And so F. A. Bacon, being eross-examined as to the alleged 
usage at Evansville and Mt. Vernon in respect to corn shipments, 
answered: "I know nothing about that matter. * * * That 
may hâve been the universal oustom without my knowledge." Id. 
329. Upon a careful scrutiny of the évidence it will be found that 
the admitted want of knowledge touching the barge trade on the part 
of the libellants' witnesses generally is such as to deprive their testi- 
mony of force. Several of the libellants' witnesses, however, state 
that they bave knowledge or information that the usage in question 
is pursued by barges towed by steam-vessels. The évidence sub- 
mitted by the respondents in proof of the usage is positive, olear, 
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and convincing, and, in my judgment, ia not weakened, nor Î8 any 
doubt reipecting it created, by tiie testimony on the part of the libel- 
lants. 

The court, therefore, finds: (1) That it bas been the gênerai 
usage in the Pittsburgh and New Orléans barge trade, coeval withthe 
commencement of the business, and constantly practiced, where cargo 
is to be taken on en route to the port of destination at several points 
in the same neighborhood, to land and tie up the tow or fleet of barges 
at the more commodious and safer landing, and detach from the tow 
the barge or barges designàted to receive such cargo, and tow the same 
to the several points where the cargo may be stored, whether up or 
down stream or across the river. (2) That at the time of the sink- 
ing of the barge Ironsides No. 3 it was the gênerai and established 
usage for barges towed by steam-vessels in the Pittsburgh and New 
Orléans trade, having cargo to receive at New York landing and other 
points between there and Mt. Vernon, Indiana, to land and tie up 
the fleet at the latter place, and tow back for suoh cargo the barge 
upon which it was to be placed ; and that the course pursued by the 
Iron Mountain, on the occasion in question, was in conformity with 
such usage of the trade. (3) That the usage so practiced at Mt. 
Vernon and elsewhere, as mentioned in the foregoiug findings, tends 
to eheapen the cost of transportation, facilitâtes business, and con- 
duces to the safety of the whole tow; and is, therefore, a reasonable 
usage. 

Applying, then, to thèse facts the légal principles already discussed, 
I,am of the opinion that there was no déviation. Wheu the barge 
Ironsides No. 3 was detached from the tow and taken to the several 
landings on the Indiana and Kentucky shores, it was to get cargo, — a 
purpose connected with the voyage. The Iron Mountain was never 
beyond sight of her tow, and, commercially considered, kept within 
the port of Mt. Vernon, according to the testimony of George W. 
Thomas. Id. 82. The expert testimony clearly shows that in land- 
ing at Mt. Vernon, and there leaving the bulk of her tow and taking 
back a single barge for cargo, her course was prudent and proper. 

2. The contemporaneous déclaration in the protest as to the cause 
of the sinking of the barge remained unchallenge J for a period of five 
years and three months; and the original libel, verified by affidavit, 
ascribed the loss to the same cause. That it was not filed without an 
investigation of the facts may well be assumed. Indeed, the state- 
ments of the libel plainly imply that the libellants were then possessed 
of information as to "ail the particulars of the sinking of the barge." 
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Death had removed 8. L. Summers, the mate under whose immédiate 
supervision the corn was loaded and stowed on the barge, and whose 
testimony was of the last importance. Thèse things are to be borne 
in mind when we enter upon the inquiry as to the truth of the spécifie 
charge of négligence, first made in the amended libel, that the barge 
sunk by reason of improper loading and stowage. 

To sustain this charge the libellants examined eight deck hands, 
viz. : Krumm, Eiley, John and James H. Dunn, Martin, Léonard, 
Starke, and Tolen, and Anderson, a stevedore. Anderson says the 
barge listed at New York landing, and, indeed, was not trim when 
she went up. Herein, however, he is contradicted by Martin, who 
testifies the barge was ail right at New York landing, and when she 
left there. The opinion Anderson undertakes to express as to the 
cause of the sinking I regard as entirely worthless. He did not see 
her sink, and left her at New York landing. I do not understand him 
to hâve been at Whitmon's at ail. He admits he has had no expé- 
rience with barges. 

Nothing in the testimony of Krumm or Tolen tends to show that 
the barge was overloaded on the larboard sida, or the corn improperly 
stowed. On the contrary, the testimony of both thèse witnesses, I 
think, strongly disproves the allégations of the amended libel. Krumm 
says: "When we carried the corn on the barge we carried tbe corn 
as much on the one side as the other." He also states it was when 
the barge got out into the river "she capsized a little on one side," 
and not when she commenced to back out, and that she did not 
careen enough to take water over her deck. The testimony of this 
witness throughout, in my judgment, tends to show that the cause of 
the sinking was as claimed by the respondents. Tolen testifies : "We 
stowed the corn in piles along the sides of the boat and amidships, 
at both places. We put as much on one side as the other, as far as 
my knowledge goes." He further states — in this contradicting other 
of the libellants' witnesses — that ail the corn was stowed away exeept 
"a few sacks, probably a hundred." In his examination in chief he 
says: "As she was backing out she hit a snag or sprung a leak;. I 
could not say which. We put a syphon in her and started to put 
another syphon in, and before we got it done she was sunk." He 
says she was a good barge, and there was nothing wrong with her so 
far as he knew. On cross-examination he was asked: "Could she 
hâve sunk in so short a time by reason of any ordinary leak not 
caused by striking some object?" To which he replied: "Not to 
the beat of my knowledge; she would not bave sunk without having 
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struck a. snag or having sprung more than an ordinary leak." And 
he significantly added: "There was nothing to cause lier to spring 
more than an ordinary leak unless she struck something. She must 
hâve had a very big hole in her bottom to hâve sunk in that short time." 
This, be it remembered, cornes from the libellants' ownwitness. His 
testimony bas peculiar value as that of one who bas had a steam- 
boat expérience of 15 years, and is by occupation a sailor. I think 
no one, after reading this man's testimony, can accept the theory 
of the loBs upon which the libellants now insist. 

At least two of the other six deok hands who testified in behalf of 
the libellants were without expérience on the river. The individual 
stories of several of thèse witnesses are confused and lack coherency. 
They difler among themselves as to important particulars, and in 
Bome very essential matters their testimony is conflicting. For ex- 
ample : Stark and James H. Dunn say the corn taken on at New 
York landing and Whitmon's was not stowed at ail. On the other 
hand, Martin says the corn taken on at both places was stowed as 
reoeived, and he describes minutely in what manner. Again : James 
H. Dunn testifies : "The water that sunk the barge came over her 
eide, and from there run into her hold." On the contrary, Léonard 
testifies : "I rather think the water that sunk her came in from the 
bottom, as there was water on the dunnage when we went down to 
move the freight. There was half an inch or so of water on the dun- 
nage at that time. * * * She took water very rapidly after I got 
out of the hold, as she sunk in three minutes after." 

Five of thèse witnesses express the opinion that the barge sunk on 
account of improper loading, but they hardly agrée as to what the 
précise négligence was. Thig accident, it must be observed, hap- 
pened after night-fall and suddenly. It is quite plain thèse witnesses 
at the time were greatly excited. Called upon to testify nearly six 
years after the occurence, their opinions are to be received with al- 
lowance. They are probably honest in their opinions, but, after a 
very caref ul considération of the whole évidence, I am persuaded they 
are mistaken. ' 

It clearly appears the barge was not overloaded. Indeed, she was 
not nearly loaded up to her full capacity. She was well built, strong, 
staunch, and in perfect order. The mate who superintended her 
loading on this occasion, now, unfortunately, dead, is spoken of by 
the witnesses as a compétent and trustworthy officer. The respond- 
ents examined William G. Gray, the captain of the tow-boat, Henry 
H. Sholes, the receiving clerk, and Joseph H. Dunlap, the agent of 
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the "Iron Mountain" barge line. Thèse witnesses hâve had long 
expérience on the river, are intelligent and disinterested, and I hâve 
no reason to doubt the truth of their statements of faet. They sev- 
erally testify that the barge was loaded in the usnal mauner and prop- 
erly, and that the corn, save a few sacks, not exceeding a hundred, 
was regularly stowed away before they left Whitmon's, and the 
barge was then trim. Sholes and Dunlap testify tliat they went into 
the cabin of the tow-boat and sat down at a table to figure up the 
quantity of corn taken aboard. While thus engaged they felt a jar 
or shock, as though the boat had struck something. Capt. G-ray, who 
was then on the deck of the tow-boat, says "the barge made a sudden, 
crushing lurch;" and again he deseribes the shock as a "concussion, 
blow, or crush." Dunlap and Sholes hastened out, and heard some 
of the men say the barge had struck something, and was taking water. 
Both went on the barge, and Dunlap in the hold. They found she 
was taking water in her hold rapidly. No water was coming over the 
deck. Sholes said he heard the water "rushing into the hold." A 
syphon pump was put in the hold and set to work. Capt. Gray 
states that after the concussion the barge righted temporarilj', and 
for probably five or six minutes tbere was nothing unusual in her 
shape. He went into the hold and heard the water coming in below 
the dunnage and back of the wing tiers of the stowage. He says he 
"heard it rush behind the cargo." Efforts were made to get at the 
break by removing the cargo, but before this could be accomplished 
the water came over her dunnage and caused the barge to list badly, 
and the men were ordered out of the hold, the péril becoming so 
great. It is needless to proiong this opinion by further citations 
from the proofs. Suffice it to say, I am satisfied, from the whole 
évidence, the sinking of the barge occurred by reason of the cause 
alleged by the respondents. 

The court finds (4) that while the steam tow-boat Iron Mountain, 
with the barge Ironsides No. 3 in tow, was backing out from Whit- 
mou's landing, and when out in the river, the barge struck some un- 
marked, unknown, and hidden object belovV the surface of the water, 
which caused her to take water and sink, and this without négligence 
on the part of the owners of the tow-boat and barge, their agents or 
servants, and that it was an unavoidable accident. 

That a loss so oocurring is within the exception in the bill of ladaig 
is quite clear. Trans. Co. y. Downer, 11 Wall. 129; The Favorite, 
2 Biss. 502; Williams v. Grant, 1 Conn. 487. 

Lefc a decree be drawn dismissing the libel, v/ith costs. 
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UNITED STATES SUPREME COURT. 



Corporations — Unauthorized Issue of Stock. 

SooviLLE V. Thateb. A case in error to the circuit court of the United 
States for the district of Massachusetts was decided in the suprême court of 
the United States on March 13, 1882, by Woods, J., — Mr. Justice Field and 
Mr. Justice Ghray dissenting, — to tlie foUowing efEect: When the amount of 
the capital stock of an incorporated company is limited by its charter, ail 
stock issued in excess of the limit is unauthorized and void. A holder of such 
unauthorized stock is not entitled to any of the rights, or subject to any of 
the liabilities, of a holder of authorized stock. Holders of such unauthorized 
stock are not estopped to set up its invalidity as a defence to an action in the 
intei'ests of creditors brought against them, to recover the balance unpaid 
thereon, by the fact that they attended the meeting at which it was voced to 
issue the same, or that they reeeived and held certiflcates therefor, or that the 
otïicers and agents of the company represented its capital to be equal to the 
amount of both its authorized and unauthorized stock. When the company 
which has issued stock beyond the limit prescribed by its charter has been 
adjudicated bankrupt, the holders of the unauthorized stock are not entitled to 
hâve money paid thereon applied as a crédit on the unpaid balance due on the 
unauthorized stock held by them. Subscribers to the stock of an incorporated 
company paid 20 per cent, on their sliares, and it was agreed between them 
and the company that no further assessments should be made thereon, and 
certiflcates for full-paid shares were issued to them. The company was ad- 
judicated bankrupt, and it became necessary to assessthe unpaid stock to sat- 
isfy claims of creditors of the company. Held, (1) that the agreement between 
the company and its stockholders was in equity void as to creditors. (2) That 
before an action at law could be maintained by the assignées in banltruptcy 
against a stockholder to recover upon his unpaid subscription of stock, some 
proceeding in the interest of creditors in a court of compétent jurisdietion, to 
set aside the agreement between the stockholders and the company, and to 
make an assessment upon such unpaid stock, was necessary. (-3) That until 
such order of the court and assessment, or some autliorized demand upon the 
stockholder to pay the balance due on the stock, no cause of action accrued 

(189) 
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against him in favor of the assignées, and tlie limitation prescribed by the 
second section of the bankrupt act did not begin to nui in liis favor. 

J. E. McKeigliam and A. A. Eamsey, for plaintifE. 

Sidney Bartlett and Russell & Putnam, for défendant. 

ïhe rases cited in the opinion were : As to tlie power of corporations, express 
and implied: Fertilizer Co. v. Hyde Park,97 U.S. 659; Salomons v. Laing, 12 
Beav. 339; Eastern Cos. R. Co. v. Hawkes, 5 H. L. Cas. MS. That a corpora- 
tion Jias no implied power to change the amount of its capital as prescribed in 
its charter: Mechanics' Bank y. New York & N. H. R. Co. 13 N. Y. 599; 
New York & N. H. R. Co. v. Schuyler, 84 N. Y. 30; Éailway Co. v. Aller- 
ton, 18 Wall. 233 ; Stace & Worth's Case, Law Eep. 4 Ch. 682. That where the 
increase of stock is authorized by law a stockholder cannot set up informali- 
ties in the issuance of stock: Upton v. Tribilcock, 91 U.S. 45; Chubb v. 
Upton, 95 U. S. 665; Pullman v. Upton, 96 U. S. 328. As to the distinction 
between shares which the company had no power to issue and those which 
they had power to issue: Lathrop v. Kneeland, 46 Barb. 432 ; Mackley's Case, 
L. R. 1 Ch. D. 247; Stace & Worth's Case, Id. 4 Ch. 682. That a holder of 
claims against an insolvent corporation cannot set them ofl against his lia- 
bility to assessment on his stock: Sawyer v. Hoag, 17 Wall. 610; Sanger v. 
Upton, 91 U. S. 56; Scammon v. Kimball, 92 U. S. 362; Morgan Co. v. Allen, 
103 U. S. 498; Wilcox v. Plummer, 4 Pet. 172; Amy v. Dubuque, 98 U. S. 
470 ; Waterhouse v. Jamieson, L. R. 2 H. L. 29 ; Ex parte Currie, 3 De G., 
J. & S. 367; Carling's Case, L. R. 1 Ch. Div. 115; New Albany v. Burke, 11 
Wall. 96; Burke y. Smith, 16 Wall. 390; Wood v. Dumner, 3 Mason, 308; 
Mumma V. Potomac Co. 8 Pet. 286; Ogilvie v. Knox Ins. Co. 22 How. 887. 
That a court of equity, when the company refuses or neglects to make a call 
for the unpaid subscription to stock: Curry v. Woodward, 53 Ala. 371; 
Robinson v. Bank of Darien, 18 Ga. 65 ; Ward v. Griswoldville Manuf'g Co. 16 
Conn. 601; and the statuts of limitations does not begin to run until order of 
court or demand; Van Hook y. Whitelock, 3 Paige, 409; Salisbury v. Black, 
6 Har. & J. 293; Walter v. Walter, 1 Whart. 292; Quigg v. Kittredge, 18 N. 
H. 137; Nimms v. Walker, 14 La. Ann. 581. That a suit lies by a billholder 
of an insolvent bank against a stockholder to enf orce his individual liability 
to pay the bills of the bank: Terry v. Tubman, 92 U. S. 156, distinguished. 
The statute of limitations begins to run against the bank and its creditors in 
favor of the stockholder when the bank stops payra ent : Baker v. Atlas Bank, 
9 Met. 182; Com. v. Cochituate Bank, 3 Allen, 42. 

Praetice — Appeal — Certiflcate of Division — Porfelture under Inter- 
nai Revenue Laws. 

United States v. EsinoLT. An information was flled in the district 
court for the western district of Wisconsin for the forfeiture of the right, 
title, and interest of Severin Schulte in certain real estate on which he carried 
on the business of a distiller witliout giving bond as required by law, and 
with intent to deprive the United States of the tax on spirits distilled by him. 
Upon tlie trial in the district court, held by Judge Bunn, Schulte was by 
spécial verdict found guilty as charged, and that he held the légal title to the 
real estate subject to a mortgage to each of two claimants; and it was 
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adjudged that the mortgages constituted no lien or encumbranee against the 
United States, and that ail the real estate be forfeited. From this judgment 
the claimants appealed to tfae circuit court. In the circuit court, held by Mr. 
Justice Harlan and Judge Bunn,the judgment waa reversed, and a certiflcate, 
signed by Mr. Justice Harlan only, was entered of record, stating that they 
vveie divided in opinion upon the question whether the United States was. 
entitled to judgment forfeiting the property, except subject to the interest» 
of the claimants. From the judgment of the circuit court the district 
attorney appealed to the suprême court, where it was held., Qray, J., under 
the Revjsed Statutes, § 614, upon the hearing in the circuit court of an appeal 
from a judgment of the district court, the district judge who rendered the 
décision appealed from, although he may, for, the information pf the court 
assign bis reasons for that décision, is prohibited from voting or taking part 
in the judgment of the circuit court, and that judginent is to be entered 
açcording to the opinion of the judge who is not so disqualified ; and further, 
that neither the consent of parties nor the allowance of an appeal in the 
court appealed from, can enable the suprême court to review a judgment in 
any other form of- procédure than that prescribed by law, and an appeal does 
not lie in such actions. 

The cases cited in opinion were: United States v. Lancaster, 5 Wheat. 434; 
Nelson v. Oarland, 1 How. 265; Bevins v. Eamsey, 11 How. 185; Jones v. 
La Vallette, 5 Wall. 579; Clifton v. United States, 4 How. 242; Kelsey v. 
Forsyth, 21 How. 85; Callan v. May, 2 Black, 541. 

Promissory Notes — Presentment and Demand. 

Beittoh î). Niocolls. This case, deeided in the October terra, 1881, was 
brought up to the suprême court on error to the circuit court of the United 
States for the southern district of Mississippi. The plaintifE in the court 
below, a citizen of Illinois, brought suit to recover damages from the surviving 
partner of a flrm for its neglect to présent for payment to the maker two 
promissory notes sent to it, a banking flrm engaged in business at Natchez, 
in the state of Mississippi, for collection, by reason pf which the liability of 
a responsible indorser was released. Mr. Justice Fiéld delivered the opinion 
of the court: (1) The locality at which a promissory note is dated presumed 
in law to be the place of the maker's résidence. (2) If the maker of a prom- 
issory note bas neither place of business nor résidence in the place where 
dated, and is absent from it at the maturity of the note, the indorser i» 
charged without actual demand upon the maker, if the holder lias the note 
at such place at maturity, and is ignorant of the actual résidence of the 
maker. (3) By the law of Mississippi, a notary is the agent of the holder of 
the note placed in his hands for presentment, and not the agent of the bank 
to which the note is sent for collection, and by whom he is employed. (4) 
Semble that it is not the duty of a notary to make presentment of a promis- 
sory note to the maker outside of the place of date of such note, even if he, 
the notary, knovvs the actual résidence of such maker. (5) An agent for col- 
lection of a note dated at a particular place is discharged by placing such note 
in the hands of a notary for presentment there, provided he, the agent for col- 
lection, is ignorant of the actual résidence of tlie maker. 
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James Lowndes, for plaintiff in eiror. 

James E. Chalmers, for défendant in error. 

The cases cited in the opinion were: Allen v. Merchants' Bank, 15 "Wend. 
481 ; S. C. reversed, 22 Wend. 215 ; Dorchester & Milton Bank v. New Bng- 
land Bank, 1 Cush.177; Warren Bank v. SufEolk Bank, 10 Cush. 582; Bowling 
V. Arthm-, 34 Miss. 52 ; Tiernan Commercial Bank of Katchez, 7 How. (Miss.) 
648 ; Commercial Bank of Manchester v. Agricultural Bank, 7 Smedes & M. 
592. 

Life Insurance — Porfeiture of Policy. 

Thompson v. Kniokbkbocker Life Ins. Co. This case was brought up on 
error to the circuit court for the southern district of Alabama, and décision 
was rendered in March, 1882, by Bradley, J., to the effect that payment of the 
annual premium is not a condition précèdent to the continuance of a policy of 
life Insurance. It is always open for the insured to show a waiver of the 
condition, or a course of conduct on the part of the insurer, which gave him 
just and reasonable ground to infer that a forfeiture would not be exacted. 
But it was h£ld, in this case, that the grounds set up by thé insured were not 
just and reasonable, and on which he had any right to rely, viz. : the mère tak- 
ing of a premium note; sickness and iuability of the insured when the note 
fell due; ignorance by the plaintiff of the outstanding note; want of notice 
by the insurer, according to its usage, when the premium fell due; a paroi 
contemporary promise by the insurer that the policy should not be forf eited by 
reason of such non-payment ; the usage and custom of the insurer to give 
grâce in the matter of the payment of premiums. 

J. Hubley Ashton, for plaintiff in error. 

Thos. H. Herndon, for défendant in error. 

The cases cited in the opinion were to the point that sickness or incapacity 
for business is no ground for avoiding the forfeiture of a life policy, (EHein v. 

New York Life Ins. Co. ;) that time of payment of premium is a mate- 

rial part of the contract, (New York Life Ins. Co. v. Statham, 93 U. S. 24.) 
Notice U. S. V. Eggleston, 96 U. S. 572. 

Bedemption from Mortgage Sale. 

BuRLEY, Assignée, v. Flint, Exécuter. This case was decided at the Oc- 
tober term, 1881, oL' the suprême court of the United States, where it was 
taken on appeal from the circuit court for the northern district of Illinois, 
Millei; J. If a party designs to avail himself of the right of rédemption 
purely statutory, he should bring' himself within the terms of the statute. 
His offer to redeem must be made within the time preseribed by the statute. 

F. H. Kales and C. A. Busby, for appellant. 

McCagg & Culver, for appellee. 

The cases cited in opinion were: Suitterlin v. Conn. Mut. Ins. Co. 90 Hl. 483; 
Brine v. Ins. Co. 96 U. S. 627. 
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Melchbrt V. American Union Telegeaph Co. 
{Oircuit Court, D. lowa. January Term, 1882.) 

Cption Dbam. 

Couiracts for the sale of property to be delivered at a future tîme at the 
plaintifE's option, where it was not the intention of the parties that the prop- 
erty should be delivered either by consignment or the transfer of warehouse 
receipts, but that said contracta should be adjusted aud settled by the payment 
of dilïerences, are void. 

This case was submitted by counsel to the court for trial without 
a jury. It is an action in which the plaintiff claims damages result- 
ing from the alleged négligence of the défendant in transmitting a 
telegram from Davenport, in the state of lowa, to the plaintifE's factor 
in Chicago. It appears that the plaintiff had, in the months of July 
and August, 1880, made, through his factor in Chicago, certain con- 
traets for the saleof some 15,000 bushels of rye at 65^ and 68|- cents, 
to be delivered at the plaintiff's option during the month of Septem- 
"ber in the same year. On the eighth day of September, 1880, the 
plaintiff delivered to the operator of the defendant's line, at Daven- 
port, at 10 o'clock A. M., a dispatch directed to his factor operating 
on the board of trade, Chicago, a message directing him to "cover rye 
as best he could," suggesting "that if he could buy cash he could save 
more;" adding, "if possible, cover immediately." It does not ap- 
pear that the plaintiff gave any explanation to the operator of the 
object, importance, or meaning of the telegram, and it is évident that 
the operator was wholly uninformed as to the contracts of July and 
August. The defendant's direct line to Chicago being in trouble, the 
operator sent the message over its line indirectly by way of Omaha 
and St. Louis. The message, in the regular course, would bave 
reached Chicago in 10 or 15 minutes from the time of its transmis- 
sion at Davenport; but it did not, in faet, reach its destination till 
2 o'clock and 45 minutes in the afternoon. It was delayed in the 
office at St. Louis in conséquence of some trouble in the defendant's 
line between that city and Chicago. The operator at Davenport 
received the message without notifying the plaintiff that the direct 
line was in trouble, and it does not appear that the office at St. Louis 
informed the office at Davenport of the delay occurring there. The 
plaintiff was in the defendant's office at Davenport in the course of 
the day, manifesting anxiety about the message, but received no in- 
v.ll,no.3— 13 
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formation from the defendant's employés about the delay or tlie cause 
of it. The office of another telegraph line, over which the message 
could hâve been sent, was near at hand, but the plaintiff, not knowing 
of the delay, did not, of course, resort to that line. It appears that 
when the message reached the plaintiff's factor in Chicago the board 
of trade had adjourned for that day, and that it was then too late to 
do what the message directed to be done. The factor understood the 
message to direct him to purchase rye on the board of trade to cover 
the contracts of July and August. The priée of rye required for that 
purpose was, on the board of trade, 80 to 83 cents per bushel up to 
the time of the adjournment, on the eighth of September. Of course, 
no rye was purchased in pursuance of the télégraphie message on the 
eighth of September. Eye advanced on the ninth of September to 
85 cents per bushel, and on the 9th and lOth the plaintiff's factor 
settled the contracts of July and August by "paying the différences 
in money value." The resuit was that the plaintiff lest the différ- 
ences between 80 cents per bushel ftnd 85 cpnts upon 15,000 bushels 
of rye, amounting to $750; which sum he claims as damages in this 
action. 

Stewwrt é Whlte, for plaintiff. 

S. E. Brown, for défendant. 

Love, D. J. Several questions were argued at the bar, which, 
with my view of the case, I consider it unnecessary to décide. There 
is one view which is, in my judgment, entirely conclusive of the oon- 
troversy. Assuming that the alleged négligence bas been satisfae- 
torily established, it is évident that we must proceed to inquire 
whether or not the contracts of July and August, 1880, were valid 
and binding agreements, which the plaintiff was required by law to 
fulfil. The telegram of September 8, 1880, instructed the plaintiff's 
agent to "cover rye," and it now clearly appears that thèse words 
referred to the two contracts for the sale of rye, to be delivered in 
September, at the plaintiff's option. The purpose of the telegram 
was to provide for the fulfilment of thèse contracts. If they were 
illégal contracts, the plaintiff was not bound to fulfil them, and he 
could hâve suffered no loss from the failure to fulfil them. Nay, if 
thèse contracts were illégal gambling contracts, within the statute 
laws of Illinois, it was the plaintiff's plain duty not to fulfil them, 
and he cannot complain of the defendant's telegraph company that 
they were not sufficiently diligent in aiding him to perf orm his unlaw- 
ful agreements. The contracts in question were for the delivery of 
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rye in the month of September, at the seller's option. A contract 
for delivery at the seller's option may be valid or invalid. It dépends 
upon the nature of the option as shown in the intention and purpose 
of the parties. The option may refer to the fact of delivery, or 
merely to the time of delivery. If it be the intention of the parties 
that the property shall be in fact delivered, giving the seller's option 
as to the time of delivery within a certain period, I see no valid 
objection to such a contract. It is but a contract for sale of prop- 
erty to be delivered in the future, within a given time. But if it be 
not the bona fide intention of the parties that the property shall be 
in fact delivered in fulfilment of the contract of sale, but that the 
seller may, at his élection, deliver or not deliver, and pay "différ- 
ences," then the contract is void. Sueh a dealing amounts to a mère 
spéculation upon the rise and fall of priées. It required no capital, 
except the small sums demanded to put up margins and pay différ- 
ences. It promotes no legitimate trade. Any impecunious gambler 
can engage in it, with infinité détriment to the hona fide dealer. It 
enables mère adventurers, at small risk, to agitate the markets, stim- 
ulate and depress priées, and bring down financial ruin upon the 
heads of the unwary. It enables the unscrupulous speculator, with 
little or no capital, to oppress and ruin the honest and legitimate 
trader. Corners and black Fridays and sudden fluctuations in values 
are its illegitimate progeny. - 

The suprême court of Illinois, in Pickering v. Chase, held that con- 
tracts where the seller has the privilège of delivering or not deliver- 
ing, and the buyer the privilège of calling or not oalling for, the grain, 
just as they choose, are optional contracts in the most objectionable 
sensé. 79 111. 328. The question is, what was the intention of the 
parties in the inception of the contract? For if, in its inception, 
the contract was hona fide — if it was the true intent of the parties 
that the property should be in fact delivered — it could be no valid 
objection that they afterwards, at the time for delivery, arranged the 
controversy between them by the payment of the différence between 
the contract and market priées. Nevertheless, the subséquent con- 
duct of the parties in dealing with the contract — in adjusting, set- 
tling, or fulfiUing it — may often, as évidence, cast strong reflected 
light upon their original intentions in making it. 

The contract now in question was made in Chicago, and, being an 
Illinois contract, its validity must be determined by the law of that 
state. In the Criminal Code of that state we find the following : 
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« Whoever contractg to hâve or give to hiraself or another the option to gell 
or biiy at a future time any grain or other coramodity, stock of any railroad 
or other Company, shall benned not less than$10 nor morethan $1,000, or con- 
flned in tlie county jail not exceeding one year, or both ; aud ail contracts made 
in violation of this section shall beconsidered gambling contracts, and ahall be 
void." Eev. St. 1874, pp. 372, 873, § 138. 

In the case of Tenny v. Foot, Légal News, November 16, 1878, p. 
71, Judge McAUister, speaking of the statute, says : 

" The statute was passed from motives of public policy, and to repress an 
evil ; hence it follows, from established rules of law and their analogies in such 
cases, that, no matter what form the transaction bears as to the terms of the 
contract, still, if such form be colorable only, and the real intention of the par- 
ties be that there is to be no sale of the article — no delivery or acceptance 
of it — but the transaction is to be adjusted only upon difEerences, it is a gam- 
bling transaction within the statute." 

What, then, was the intention of the parties to the contract in 
question as to the delivery of the rye ? Was it their purpose in mak- 
ing the contract that there should be delivery of the grain, either by 
consignment, or by purchase in store and transfer of warehouse re- 
ceipts ? Or was it their intention that the contract should be ful- 
filled by putting up margins and paying différences, without any deliv- 
ery whatever? 

In seeking to ascertain the intentions of parties to such transac- 
tions as the one under considération, it is évident that it will not do 
to place any great stress upon the mère terms of their contract, or 
upon their own déclarations, whether under oath or not. Parties to 
such contracts will always seek to give them the form and semblanee 
of legality, and ail our expérience admonishes us to reeeive with ex- 
trême caution, if not absolute distrust, what parties charged with 
transactions apparently illégal say respecting the innocency of their 
own intentions. 

In this connection it will not be amiss to advert to the just and 
pertinent observations of Chief Justice Cole, of the suprême court of 
Wisconsin, in Barnard v. Backhaus, found in the Northwestern Ee- 
porter of July 23, 1881, p. 596. 

"But it is the manifest duty of the courts to scrutinize closely thèse tim ; 
contracts, and détermine whether they are really intended by the parties to be 
what their language imports, — real contracts for the future delivery of grain, — 
or whether, in fact, they are mère bets or wagers on the price at some distant 
day. It will not do to attach too much weight or importance to the mère form 
of the instrument, for it is quite certain that parties will beastute inconceal- 
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ing their intentions, and the real nature of the transaction, if it be illégal. It 
may safely be assumed that parties will make sueh contracts valid in form ; 
but courts niust not be deceived by what appears on ttie face of the agreement. 
It is often necessary to go behinrt or outside of the words of the contract — to 
look into the faets and circumstauces which attended the making of it — in order 
to ascertain whether it was intendedas a bonafide sale and purchase of prop- 
erty, or was only colorable. And to justify a court in «pholding such an 
agreement, it is not too much to require a party claiming rights under it to 
make it satisfactorily and afflrmatively appear that the contract was made 
with actual view to the delivery and receipt of the grain; not as an évasion 
of the statute against gaming, or as a cover of gambling transactions." 

We must look at the actions of interested or accused parties, rather 
than their mère words, to ascertain their real intentions. We must 
consider what they hâve done, rather than what they hâve said, when 
called to account for their actions. We can best learn what interpré- 
tation the parties themselves hâve put upon their own contract, by 
considering what they hâve done under and in pursuance of it, with 
a view to its settlement or fulfilment. 

Considered in this view, do we ûnd that the plaintiff, after having 
sold 15,000 bushels of rye for September delivery, made any prépara- 
tion whatever, prior to September 8th, for the purchase of rye, either 
in the country or upon the board of trade ? None whatever. But it 
is equally évident that when, on the eighth of September, rye had ad- 
vanced to 80 cents, and the plaintiff made up his mind to protect 
himself, he furnished no money to his factor to purchase rye in store. 
But he instructed his agent to "cover rye," and do it "immediately." 
What did he mean by this? Could he hâve supposed for a single 
moment that this factor would, without any arrangement whatever, 
advance |12,000 to purchase rye for actual delivery? If it was 
his understanding of the contract that it called for actual delivery, 
why did he not, seeing that rye had advanced from 65|- to 80 cents, 
and was still rising, remit money, or make some arrangement for 
money to purchase "immediately?" If he knew that it was the un- 
derstanding of himself and his vendee that the contract should be set- 
tled upon différences, he might well ask his factor to advance the 
small sum required to pay différences. This would hâve been noth- 
ing extraordinary ; and to my mind it is perfeetly clear that when he 
said "cover rye," and do it "immediately," he meant that his factor 
should purchase rye on time for future delivery, to meet his own con- 
tracts for September delivery. Then one contract could be made to 
balance another by the mère payment of différences ; and we shall 
presently see that the plaintiff's factor so understood him, and pro- 
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ceeded to make the purehase accordingly and settle the plaintiff's con- 
tracts uport the dififerenoes. In this way the plaintiff sought to pro- 
tect himself against loss which might resuit from a still further 
advance in rye. We cannot for a moment suppose that the plaintiff 
meant to ask his factor to take $12,000 in cash out of his own pocket 
and purehase 15,000 bushels of rye in store for his protection. He 
olearly had in view a purehase by which his factor could settle the 
contracts to be "oovered" by the mère payment of différences. No 
inference opposed to the view hère taken by the court, as to the plain- 
tiff's intention to settle his contracts by the mère payment of différ- 
ences, can be justly drawn from the mère suggestion in his telegram 
of September 8th to the effect that his factor could possibly save 
money by "buying cash." Considering that the plaintiff was then 
already behind with his factor, and had failed even to furnish money 
to pat up margins, it would be preposterous to suppose that he meant 
to intimate that his factor should advance $12,000 cash to pur- 
ehase rye on his account. What he doubtiess meant was that money 
could be saved by purchasing rye for cash delivery instead of time 
delivery, in which case the différences would be payable in cash at 
the time of the purehase, instead of becoming payable at some future 
time in September. It was in this way, beyond question, that the 
plaintiff thought his factor could save money for him when he said, 
"I think if you would buy cash you save money." 

Let us now turn our attention from the principal to the agent — 
from the plaintiff to Erick Gerstenberg, the factor, by whom the con. 
tracts were made and settled. The contracts were made in his name, 
not in the plaintiff's name. Was it Gerstenberg's understanding that 
it was the intention of the parties that there should be an aotuai deliv- 
ery of the grain, or that it should be settled by the payment of dif- 
férences at the option of the seller? Gerstenberg's iestimony has 
been twice taken, and he has made the best case he could for the 
plaintiff. Nowhere do we find that the factor even notified the plain- 
tiff to make consignments, or remit money to purehase in Chicago, or 
to prépare in any way to deliver the large amount of grain for which 
the factor was directly and personally responsible. Gerstenberg evi- 
deutly understood that the contract was to be settled by the payment 
of différences, and that his responaibility extended no further than 
the sums which might be required for that purpose. In Gersten- 
berg's account with the plaintiff, which is exhibited, we find several 
entries for "différences" charged, paid, and credited. The telegrama 
tell the same taie. Gerstenberg in one dispatch informs the plaintiff 
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that lie is "seven margins behind," and on the eighth of Septémber, 
after Gerstenberg received orders to protect the plaintiff, to "send 
raargins, sure." If Gerstenberg knew that the contract required act- 
ual delivery of grain, -why did he not call for money to buy it ? What 
good would mère margins bave done for Gerstenborg's protection if 
he was compelled to make actual delivery ? But, on the other hand, 
if it was Gerstenberg's understanding that the contracts were to be 
fulfîlled by the payment of différences, it was very natural that he 
should call for margins from the plaintiff. Finally, how were the 
contracts in question adjusted by Gerstenberg? He had in July and 
August sold for Septémber delivery, seller's option, 10,000 busHels of 
rye to the firm of A. M. Wright & Co., and 5,000 bushels to another 
party in his own name, but for the plaintiff's account. On the ninth 
of Septémber, after this factor had received orders to "cover rye," 
etc., he purchased from A. M. Wright & Co. 15,000 bushels of rye 
at, I suppose, of course, the then prevailing rate of 85 cents. Ger- 
stenberg was then, by the form of his contract, to deliver to Wright 
& Co. 10,000 bushels of rye at 65| cents per bushel, and Wright & 
Co. were bound in termg to deliver to Gerstenberg 15,000 bushels at 
the price prevailing on the ninth of Septémber ; that is, 85 cents per 
bushel. But was any rye delivered or intended to be delivered by 
either party, or was it their understanding that their respective con- 
tracts should be settled and satisfied by the payment of différences ? 
How can we judge of their intentions except by considering what they 
actually did in adjusting their contracts ? Is it not just to conclude, 
in the absence of proof to the contrary, that parties to a contract 
adjusted according to their understanding of their own intentions in 
making it? There is no évidence that either Gerstenberg or Wright 
& Co. ever bought or owned a bushel of rye to deliver under their 
contracts. They settled by the payment of différences. It is per- 
fectly évident that it was Gerstenberg's purpose, in the purchase of 
the 15,000 bushels from Wright & Co., to lay the foundation of a set- 
tlement in that way. Neither he nor Wright & Co. had evidently the 
least idea of investing money in thèse respective purchases for actual 
delivery. This is made further évident by the account which Ger- 
stenberg gives of the remaining 5,000 bushels which he had sold in 
August to another party for Septémber delivery, at 68|- cents, on the 
plaintiff's account. This, he tells us, was settled by a "ring," of 
which he gives the following account : The party to whom he had 
sold this 5,000 bushels had the same quantity and quality of grain 
sold to Lyon & Co.; Lyon & Co. had the same thing sold to Nichols 
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& Co., Nichola & Co. to Wright & Co., and Wright & Co. to Gersten- 
berg, as stated above. Instead of Wright & Co. delivering that rye 
to Gerstenberg, and Gerstenberg to the other people, and so on, so 
that eventually it would corne back to Wright & Co., Ger.stenberg sim- 
ply paid the différence in money value, and "that is what the trade 
terms a ring." 

The reasonings of the suprême court of Illinois in Lyon v. Culbert- 
son, 83 m. 38, are applicable hère : 

"Had the agreement required the party, before he exercised the option, to 
hâve made an offer, or at least to hâve shovvn that he was able to f ulfll his part 
of the agreement, and was willing to do so, then the contract would hâve con- 
formed to légal principles, etc. 

"It is true, the contract speaks of wheat in store, but neither warehonse 
receipts were ofEered, nor was it shown that the appellee had any wheat in 
Cliicago, and it could not hâve been in the contemplation of the parties to 
deliver or reçoive it elsewhere, or it would hâve been so stated in the contract. 

"Tlie fact that no wheat was ofEered or demanded, shows, we think, that 
neither party expected to deliver any wheat, but in case of default in keeping 
margins good, or even at the time of delivery, they only expected to settlethe 
contract on the basis of différences, without either party performing, or offer- 
ing to perform, his part of the agreement; and, if this was the agreement, it 
was only gaming on the priée of wheat, etc. 

"A contract to be thus settled is no more than a bet on the price of grain 
during or at the end of a limited perlod. If one party is not to deliver or the 
other to recel ve the grain, it is in ail but name a gambling on the price of 
the eommodity, and the change of names never changes the quality or natme 
of things. There is no évidence that the appellees had contracted for the 
wheat necessary to flll the contract, or had incurred the least expense towards 
the performance. 

" ïhe statute has prohibited, under heavy penalties, the sale of wheat on 
called options, to buy or sell grain, because of its pernicious tendency; but it 
seems to me that thèse contracts for the sale of grain, where neither party 
intends to perform them, but simply to cancel them before or at their maturity, 
and pay différences, are injurious to trade, and fully as immoral as are the 
sales of options. 

"It is claimed that this wheat was again sold toascertainthe différence that 
should be paid. What wheat ? it may be asked. There is no évidence that 
the appellees had any wheat that could be delivered at the place of the con- 
tract. So far as we can see the wheat only existed in imagination, and even 
this imaginary wheat may bave been already sold a number of times before the 
imaginary f ulfllment of the contract." 

So, in the case at bar, there is no proof that the plaintiff or his 
agent, the factor, had in fact any rye to deliver, or any warehouse 
receipts representing rye in store. If this faot existed, it could easily 
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have been proved, and would doubtless hâve been established by some 
compétent évidence, There is no évidence that Wright & Co. had a 
pound of rye in store with which to fill their contract for the sale of 
15,000 bushels to the plaintiff's factor. Wright & Co., as far as it 
appears, relied for the fulfilment of the contract upon receiving 
10,000 bushels of rye from Gerstenberg, and 5,000 bushels from 
other parties, who, as far as we know, had neither rye nor warehouse 
receipts to deliver. Why were not some of thèse parties called to show 
that they held rye or warehouse receipts ready for delivery in fulfil- 
ment of their contracts ? The inference is that they had none, and 
that they ail depended upon paying différences to adjust their con- 
tracts. 

In my judgment it appears, by a decided prépondérance of évi- 
dence, that it was not the intention of the parties to the contracts of 
July and August, 1880, that the rye should be delivered in fulfil- 
ment of said contracts, either by consigment or the transfer of ware- 
house receipts, but that said contracts should be adjusted and settléd 
by the payment of différences. Thèse contracts being, therefore, void, 
judgment must be given for the défendant. 

NOTE. 

The question of the legality of sales by option, which is discussed with so 
much ability by Judge Love in the foregoing case, is dépendent in part on 
local législation, in part on judicial précèdent, in part on the spécial tendency 
of the adjudicating court in respect to political economy. In the latter respect 
two conflicting tendencies exist: 

1. That of laissez faire, accepted in the main by Adam Smith and by J. S 
Mill, and forming part of the political System of English libérais and of 
doctrinaire democrats in this country. Business should be left free, so it is 
argued, to adjust itself. For government to interfère in the making of con- 
tracts (unless for the single purpose of determining the proof on which they 
are to be sustained, as is the case with the statute of frauds) créâtes a greater 
evil than the evil it is intended to cure. This is eminently the case, so it is 
insisted, with " corners" and « options." If ail " corners" are prohibited, either 
by législation or by judicial décision, ail retail business will be prohibited. 
There is no purchase for retailing into which the motive of "corneriug" does 
not enter. I buy for the purpose of profit, and there is a tacit understanding 
between myself and other retailers that there shall be a suflftcient advance 
charged to enable us ail to make something by the transaction. In other 
words, we buy up ail of a particular commodity, and we say to the consumer, 
" You shall not get this except on paying a higher priée than we paid for it." 
Now this is "cornering" in so far as that by a tacit consent It precludes the 
consumer from obtaining the goods in ç[uestion unless he pays a premimn to 
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the retaiïer ; and the manufacturer or wholesale dealer unités in this " corner- 
ing" by refusing to sell to the consumer unless on retail priées. The princi- 
ple is the same as when particular parties unité to "engross" or absorb a 
particular staple by buying up the whole o£ it in the marliet and then holding 
it for a rise. This, wliich is " cornering" in the popular sensé, no doubt may 
be used for extortionate purposea, yet it cannot be prohibited without at the 
same time prohibiting ail retail trade. ïhe evil cures itself far more efCectu- 
ally than it can be cured by the interférence of the law. Supposing that a 
monoply is obtained by mère voluntary absorption of a particular article by 
which great gains are got, this leads only to the starting of competitors in the 
same line; and for the law to interfère and say " You shall not mohopolize," is 
équivalent to saying, " You shall not trade." The same distinctions may be 
taken in respect to sales of things not at the time owned by the vendor. It 
is said that for me to agrée to deliver next week at a flxed price a thing I do 
not now own, is garabling. It may be so; but, if it be, then gambling infects 
so large a part of every-day life, that i£ ail that gambling thus infects be pro- 
hibited, business will be prohibited, My baker and butcher, for instance, 
engage to supply me with provisions each day for a month in advance, though 
thèse provisions are not now in their hands; and though they usually engage 
to supply at the market price, yet the cases are not rare in whieh (e. g., so 
much a pound for butter or so much for a loaf of bread) the priées are flxed 
in advance. Ail building contracts are based on this principle; the contractor 
makes or loses as the inaterials he uses fall or rise in the market, or the 
weather is unpropitious or propitious. If things are let alone, ail this cor- 
rects itself. Men will make their contracts more spécial, so as to guard 
against disasters, or they will obtain insurances collaterally against loss ; and, 
even if there are occasional disasters, it will be found that in the excitement 
of compétition, and in tlie constant présence of risk, there is a stimulus, with- 
out which enterprise, caution, and sagacity could not be eUectually called fortb. 
That when things are let alone — in other words, when "trade" is "free"— 
things ultimately adjust themselves far better than could be done if the gov- 
ernment interfered, is illustrated by the every-day opérations by which a 
great city is fed. Hère are 100,000 familios, and each family bas biought 
to its door the supply of milk, of bread, of méat, on which it relies, You 
station yourself — I borrow in tins oneof Archbishop WhatelBy's illustrations — ■ 
on one of the avenues to a city as day is breaking, and you see approachiug 
raultitudinous wagons or beats laden with produce of ail kinds. No law 
uttered by législature or court prescribes to each producer or peddler what he 
shall bring to the city and what he shall sell ; the only law is the social law of 
supply and demand ; but this works so perfectly that the milk from a thousand 
dairies is coUected to-night to be distributed early to-morrow morning pre- 
cisely where it is needed in the city, and so with the vegetables from a thou- 
sand truck farms, and the méat from hundreds of slaughter-houses. If gov- 
ernment, through either législature or court, should interfère, this délicate 
adaptation of supply for demand would be destroyed. It is only by letting 
compétition be unrestrained that supply is so adjusted to demand as to prop- 
erly en ploy the producer and properly supply the consumer. It is only 
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under the incitement of compétition thus induced that the staples of trade 
are from day to day extended and machinery made more perfect. Such is the 
laissez faire theory of political eeonomy — a theory of late years, siuce the 
triumphof free-trade principles in England, adopted by the English courts as 
well as by the British parliament, and adopted also by the courts of several 
of our own states. 

2. The conflicting school, to which I called attention, starts from an ethical or 
police basis. " Certain business contraets," it says, " are immoral, and must 
be prohibited;" and among immoral contraets are classed ail contraets for the 
sale of things the vendor does not possess at the time, and which he does not 
expect to possess; the contract in such case only binding him to pay the dif- 
férence in price in case the priée of the article sold has rlsen at the time flxed, 
he being entitled to benefit by any fall of priées marked at the same period. 
This position is thus stated by Judge Love in the opinion above given. 
"If it be not the bonaflde intention of the parties that the property shall be 
in fact delivered in fulfllment of the contract of sale, but that the seller may, 
at his élection, deliver or not deliver, and pay différences, then the contract is 
void." In Illinois this is prescribed by a statute quoted by Judge Love, and 
though that statute is in terms so broad as to cover contraets which are not 
in any sensé gambling, it is restricted by the state judiciary to cases where 
the transaction is to be " adjusted only upon différences." As going to the 
same point may be cited Lyon v. Culbertson, 83 111. 33, and other Illinois cases 
cited by me in the opening article in the Criminal Law Magazine for January, 
1850. 

As the contract before us was an Illinois contract, it was governed by Illi- 
nois law; and (supposing that the Illinois statute was not répugnant to the 
fédéral constitution) Judge Love had no alternative but to apply it as con- 
strued by the Illinois courts.* "Whethor such a statute conflicts with the 
clause in the fédéral constitution which provides that state laws impairing 
the validity of contraets shall be inoperative, îs an important question which 
has not as yet been discussed ; and it may be in view of this question that 
Judge Love, in the opinion before us, rests his conclusion, not merely on the 
statute, but upon the gênerai policy of the law. And there is no question 
that, irrespective of statute, it is settled that a contract to pay any lise on 
the price of a parti cular article, at a given future period, is void under the 
common law as gambling. It îs not a contract for sale and delivery, for no 
delivery is contemplated. It is simply a bet as to what the market will be 
at a particular time. "If priées are stationary there will be nothing to pay. 
If priées rise, l pay you the rise. If they fall, you must pay me the fall." 
Such a contract tlUe courts will not enforce, as against the policy of the law. 
Poi-ter y. Viets, 1 Biss. 177; In re ffreen, 7 Biss. 338; Clark v. Foss, Id. 
540; Rumsey v. Berry, 65 Me. 570; Noyés v. Spaulding, 27 Vt. 420; Samp- 
son V. Shav), 101 Mass. 145 ; Btgelow v. Benedict, 70 N. Y. 202 ; Story v. 8al- 
omon, 71 N. Y. 420; Harris v. Tumhrîdge, 83 N". Y. 95; Bruce' a Appeal, 55 
Pa. St. 94; Smith v. Bouvier, 70 Pa. St. 325; Moxten v. Qheen, 75 Pa. St. 166; 

*Thls statnte Is discnsïied byme In an article aiready referred tç, pnblisbed le the Criminal La\r 
Magazine for January, 1882. 
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Swartfs Appeal, 3 Brewst. 131; Fareira v. Gatell, 89 Pa. St. 89; WortTi v. 
Phillips, 89 Pa. St. 25; ff/ieeyj v. Johnson, 90 Pa. St. 38; Ruchizky v. j[)e 
iTowra, 97 Pa. St. 202; Lyon v. Culbertson, 83 111. 33; Qregory v. IFewrieZZ, 39 
Mich. 337; Bamard v. Baokham, 52 Wis. 593; S. C. 9 N. W. Rep. 595; Saw- 
yer v. Taggm% 14 Bush, 727 ; WUheim v. Carr, 80 N. C. 294. See, also, opin- 
ion oî Treat, D. J., in Third Nat. Bank v. Harrison, 10 Fkd. KeP. 248, cit- 
ing opinion of Thayer, J., in tlie Tinsïey Case. 

Upon the whole question before us tlie following points may be regarded 
as settled: 

1. Where the vendor contemplâtes hona fide delivery the contract is not 
vitiated by the fact that he does not hâve the goods on hand at the sale. 
Hibblewhite v. MeMorine, 5 M. & W. 462; Mortimer v. MoMorine, 6 M. & W. 
58; Hatch v. Douglas, 48 Conn. — ; Stanton v. Small, 3 Sandf. 230; Morris v. 
Tunibridge, 83 N. Y. 92; Smith v. Bouvier, 7 Pa. St. 325; Brown v. Speyers, 
20 arat. 296; Cole v. Milmine, 88 111. 349. 

Nor is the contract vitiated by the fact that there is to be only a symbol- 
ical delivery, the thing to be delivered being at the time of delivery within 
the povver of the vendor, so that if he choose he can obtain it and deliver it. 
Ashton V. Dakin, 4 H. & i^". 867; Cameron v.Biirkheim,b61S.J.425; Sawyer 
V, Taggart, 14 Bush, 727. See Biddle, Stockbrokers, 303. 

In Pennsylvania, récent cases may be interpreted as holding that the fact 
that the party selling does not expect to hâve the thing sold in hand infects 
the transaction with the taint of gambling. See North v. Phillips, 89 Pa. St. 
250; RwMzky v. De Haven, 97 Pa. St. 202; Dickson v. Thomas, Id. 278. 

But this, if such is the point actually ruled, is inconsistent with the rule 
estîiblished in England, and with that freedom as to contract which should be 
maintained unless as to contracts actually répugnant to settled policy. A 
party ought to be entitled to sell on expectancy. 

2. The mère fact that an option is reserved does not vîtiate. There are 
many circumstances under which an option is the only way in which can be 
consummated transactions bénéficiai to both sides. If ail options were to be 
prohibited, ail conditional contracts would hâve to be prohibited. See Bige- 
low V. Benedict, 70 N. Y. 202; Kirkpatriok v. Bousell, 53 N. Y. 318. 

3. When no delivery, either actual or symbolical, is intended, but merely a 
a settleraent of différences, the contract is void, and neither party can sus- 
tain on it a suit. Grizeword v. Blane, 11 C. B. 528; Ex parte Marnham, 2 
De G., F. & J. 634; Porter v. Viets, 1 Biss. 177; BiddJe, Stockbrokers, 33, and 
cases cited above. 

It may be added that on the topic of Stockbroking two valuable treatises 
hâve been published in the last few weeks, the flrst iu order of time being by 
Messrs. Arthur & George Biddle, of Philadelphia, (Lippincott & Co., 1882;) 
and the second that of Mr. J. E. Dos Passes, of New York, (Harper & Bro., 
1882.) 

To the flrst of thèse wprks several références hâve been already made. Mr. 
Dos Passos, on the topic before us, statea the following conclusions: 

" (1) ^VTiere a contract is made for the delivery or acceptance of securities 
at a future day at a priée named, and neither party at the time of the making 
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of the f ontratt intends to deliver or accept the shares, but merely to pay différ- 
ences aCi;oiding to the rise or fall of the market, the contract is void, either 
by virtiie of statute or as contrary to public policy. 

" (2) ïhat in each transaction the law looks primarily at the intention of the 
parties, which intention is a matter of fact l'or the jury to détermine. 

'• (3) That the form of the transaction is not conclusive, and oral évidence 
may be given of the surrounding circumstances and condition of the parties 
to show their intention, and that a contract purporting on its face to be a con- 
tract of sale is a mère gambling device, although the contract is in writing 
under seal. 

"(4) Tliat option contracta — viz., 'puts,' 'calls,' and 'straddies' — are not 
prima fade gambling con tracts. 

" (5) To make a contract a gambling transaction both parties must concur 
in the illégal intent. 

" (6) ïhe defence of wager must be afflrmatively pleaded, and the burden of 
proof is upon the party asserting the same. 

"(7) In construing a contract, that construction is to bepreferred which 
will support it, rather than one which will avoid it. 

" (8) A maker who makes real contracts with third persons in behalf of his 
client, with the understanding between the client and maker that the former 
shall never be called upon to pay or receive more than différences, can recover 
the amount paid eut for his client in the transactions, together with his com- 
mission. 

" (9) A maker who advances money to his principal to pay losses incurred 
in a stock-wagering transaction can recover the same either on a note or oth- 
erwise. 

" (10) A bill of exchange or promissory note given upon a stock-jobbing 
transaction is valid in the hands of a party who took it before it was due, for 
value, and without notice of the illégal considération. 

" (11) But such a bill is void in the hands of the original parties, or In tlie 
hands of a person who takes it af ter it is due or with notice of the f acts." 

Pages 477-8. 

TBANCaB Whaeton. 
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Haebison Wibb Co. v. E. S. Wheeler & Co. and another. 

{Oireuit Court, D. Gonneetiout. March 7, 1882.) 

1. JcBismcTioN OF CiBcuiT Court. 

The circuit court has no authority to control the proceedings of a state 
court, or to stay tlie prosecution of a suit therein, by injunction or otherwise; 
this power can only be allowed to a tribunal of gênerai jurisdiction under the 
same government. 

2. CoNCtTBHENT JURISDICTION. 

It is not improper for différent courta to take jurisdiction of différent actions 
respecting or growing eut of the same subject-matter, although the efflect of 
the judgment or decree of one court may be to modify or control the resuit of 
the suit in another court, and to limit or guide its décision. 

3. Same — Action in State Court — Enforcino Payment of Note — Action to 

Cancel Notes. 

Where a bank discounted three notes which afterwards became, aa between 
the maker and payées, accommodation paper, and without considération, of 
which fact the bank was notified, and, the notes not being paid at maturity, 
suit was brought in a state court to enforce their payment by the maker, hdd, 
that such suit could not be controUed or restrained by the circuit court, in an 
action subsequently brought by the maker against the payées and the bank, 
for cancellation and delivery up of the notes, and to enforce their payment to 
the bank by the payées, out of securities deposited by them with the bank. 

In Equity. On démarrer. 

William L. Bennett and Henry Stoddard, for plaintiff. 

John S. Beach, for défendants. 

Shipman, D. J. This is a demurrer to a bill in equity. The bill 
.allèges that the plaintiff is the maker of three negotiable promissory 
notes, payable to the order of and delivered to E. S. Wheeler & Co., 
■who procured the notes to be discounted before maturity by the 
American Niational Bank, a bona fide purehaser. 

Divers facts are alleged in the bill, from which it appears that the 
notes, after they were delivered and a few days after they were dis- 
counted, became, as between the maker and the payées, accommo- 
dation paper and without considération. The notes were not paid 
at maturity. The plaintiff informed the bank of the facts, offered 
to give it a bond of indemnity against loss and expenses, and 
requested it to sue E. S. Wheeler & Co., but they, having given the 
bank the certified checks of a third person to an amount larger than 
the notes, as collatéral security, were permitted by the bank to bring 
a suit in its name against the plaintiff before a state court in St. 
Louis. The bank obtained judgment against the plaintiff, from which 
he appealed to the St. Louis court of appeals, where the cause is still 
pending. 
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The bill prays that the bank be decreed to deliver up, and that 
E. S. Wheeler & Co. procure to be delivered, to theplaintiff the three 
notes for cancellation, and that B. S. Wheeler & Co. satisfy the claims 
and demands of the bank upon said notes, and that the certified 
checks which were deposited by E. S. Wheeler & Co. with the bank 
may be applied in payment of the notes, and that an aceount may 
be taken of what the plaintiffs hâve paid in defending the action at 
law, and that E. S. Wheeler & Co. be directed to pay the amount to 
the plaintiffs, and that both défendants may be restrained from com- 
mencing any other proceedings against the plaintiff for the collection 
of the notes. The défendants demurr to the bill upon the ground that 
a circuit court of the United States has no jurisdiction of the cause, 
and, in support of the demurrer, they rely upon section 720 of the 
Eevised Statutes, which provides as foUows: "The writ of injunction 
flhall not be granted by any court of the United States to stay pro- 
ceedings in any court of a state except in causes where such injunc- 
tion may be authorized by any law relating to proceedings in bank- 
mptcy." The claim of the défendants is that the whole object of the 
bill is to prevent the further prosecution of the suit in the Missouri 
court against the plaintiff. 

An injunction is not asked in terma against the prosecution of the 
suit, but it is true that the circuit court is not authorized so to con- 
trol a suit in the state court by any proceedings as to tie the plaintiff 's 
hands, and to compel that court to stay the prosecution of the suit. 
Thus, where an action was pending in a state court, the circuit court 
refused to compel the plaintiff and one of the défendants in the suit 
to interplead in the circuit court respecting the subject-matter in 
controversy, upon the ground that such decree "wonld be an exercise 
of that authority and control over the state court itself which can 
only be allowed to a tribunal of gênerai jurisdiction under the same 
government." City Bank v. Skelton, 2 Blatchf. 142. 

But it is not improper for différent courts to take jurisdiction of 
différent actions respecting or growing out of the same subject-mat- 
ter, although thé effect of the judgment or decree of one court may 
be to modify or control the resuit of the suit in another court, and to 
limit or guide its décision. Thus, (to use the illustration given foi; 
another purpose in Bank v. Colbath, 3 Wall. 334,) " a party having 
notes secured by a mortgage on real estate may, unless restrained 
by statute, sue in a court of chancery to foreclose his mortgage, and 
in a court of law to recover a judgment on his notes, and in another 
court of law in an action of ejectment to get possession of the lahd; 
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Hère, in ail the suits, the only question at issue may be the existence 
of the debt mentioned in the notes and mortgage ; but, as the relief 
Bought is différent, and the mode of proceeding is différent, the juris- 
diction of neither court is affeoted hy the proceeding in the other." 
The circuit court could properly take jurisdiction of the action upon 
the notes, while the state court had jurisdiction of the bill for fore- 
closure, or of the action of ejectment, although the effect of the judg- 
ment and exécution in the circuit court might be to prevent the state 
court from rendering a judgment or decree in favor of the plaintiff. 
There would be no interférence with the orderly prosecution of the 
suit in the state court, even if, in conséquence of the action of the 
circuit court, the pre-existing relations of the parties to each other 
hâve been varied, and therefore the judgment which would otherwise 
hâve been rendered in the state court has become unnecessary. 

If the note and mortgage hâve been made by a surety, and, as 
between him and his principal, the latter was primarily bound to pay 
the debt, and there were equities which should compel the creditor to 
accept payment, if reasonably made, from the principal, a bill in 
equity would also lie in favor of the surety against the principal to 
compel him to pay the debt, and to compel the creditor to reçoive the 
money, if paid before payment had been enforced from the surety's 
property. Neither would the existence of the previous suits in the 
state court prevent a circuit court from taking jurisdiction of the last- 
named suit, although, if the decree of the circuit court was carried 
into effect before judgment had been entered in the state court, the 
judgment or decree of the latter court might be very materially in- 
fluenced by the resuit flowing from the decree of the circuit court. 

In this case a bona fide indorsee and holder of a note has sued the 
makerin an, action at law in a state court. The maker allèges that, 
by reason of certain facts, a court of equity ean properly compel the 
indorser to pay the debt promptly, and the holder is made a party 
to the bill so that it may be compelled to accept payment when 
made. The object of the bill is to force E. S. Wheeler & Co. to pay 
the debt, and, if practicable, to pay before judgment is obtained from 
the plaintiff 's property; but there oan be no compulsory action by 
this court to prevent the bank from continuing to prosecute its 
suit in the state court, and to collect by exécution. It can proceed 
as rapidly as the state court will permit, and can collect its debt. If 
a decree is rendered in favor of the plaintiff in this court, and pay- 
ment of its debt is made by E. S. Wheeler & Co. before judgment is 
rendered in the state court, the action of the court will be modified, 
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and in a certain sensé controlled, by the conséquences of a decree of 
this court; but the mischief of a confliot of jurisdiction will not ex- 
ist, and the comity and courtesy due to another court will not hâve 
been violated. 

The prayers of the bill are twofold — to compel E. S. Wheeler & 
Co. to pay the debt, and to compel the bank to receive payment. 
The first class of prayers cannot be objected to, and the latter class 
is likewise unobjectionable, under the principles which hâve been 
suggested, if the prayers are properly framed. The first prayer is 
that the American National Bank be decreed to deliver up said three 
promissory notes for cancellation. Literally read, this prayer is 
objectionable, for it asks for cancellation without payment ; which, 
under the allégations of the bill, the court would hâve no right to 
grant. The pleader intended to ask that the notes should be deliv- 
ered to the plaintiff when paid by E. S. Wheeler & Co. This relief 
is not necessary; but it is proper, if the notes are paid by the in- 
dorsers, that they should not be outstanding as apparent debts 
against the plaintiff. 

The prayer that the avails of the checks may be applied in payment 
of the notes is not objectionable, it being understood that the bank is 
at liberty to pursue ail its remédies, and that no decree can be 
granted by this court restricting its right to prosecute the suit in the 
state court, and obtain and levy exécution. 

The demurrer is sustained, with leave to the plaintiff to amend as 
to the first prayer of the bUl. 



ChaMBBES V. HOLLAHD.* 

(Circuit Court, E. D. Missouri. April 4, 1882.* 

Reuovai. op Cases from State Coubts— Section 2 of thb Act op Makch 3, 

1875, CONBTEtTED. 

A case cannot be removed from a state court to a circuit court of the United 
States, as to one défendant, and left pending in tlie state court as'to another; 

Motion to Remand. 

This suit was originally brought in the St. Louis circuit court 
against Clinton M. Swope and Joseph B. Holland. The latter sues to 

«Report ed by B. P. Rex, Esq., ol the St. Louis bar. 
v.ll,no.3— 14 
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remove the cause, so far as he is concerned, to tbis court. The plain- 
tiff asks to hâve the cause remanded because the fédéral statutes do 
not authorize the removal of a part of a cause; and for other rea- 
sons. The other material facts are sufficiently stated in the opin- 
ions of the court. 

Brodhead, Slayheck & Ilaeussler, for plaintiff. 

S. M, Smith, for défendant. 

McCraby, C. J. It is understood that this is an attempt to re- 
move a part of the case from the state court. One défendant seeks 
to remove the cause so far as he is concerned, leaving the case as 
against the other défendant to go on in the state court. This is 
attempted under the provisions of section 639 of the Eevised Stat- 
utes of the United States, and the proceeding is sought to be upheld 
under that section upon the ground that there is a çontroversy be- 
tween the défendant removing and the plaintiff (citizens of différent 
states) which can be finally determined "v^ithout the présence of 
the other défendant," who is a citizen of this state. This is denied; 
but without considering the question whether it be so or not, let us 
inquire whether, as the law now stands, the case can under any cir- 
cumstances be split, and one portion tried hère and the other in the 
state court. This inquiry involves a décision of the question whether 
the second section of the act of Maroh 3, 1875, repeals or modifies 
section 639 of the Eevised Statutes. That section, among other 
things, provides as follows : 

"When the suit is against an alien and a citizen ôf the state wherein itls 
brought, or is by a citizen of sueh state against a citizen of tlie same and a 
citizen of another state, it may be removed, as against said alien or citizen of 
another state, upon the pétition of sucli défendant filed at any time before the 
trial or final hearing of the cause, if, so far as it relates to hira, it is brought 
for the purpose of reinstating or enjoining him, or is a suit in which there 
can be a final détermination of the çontroversy, so far as concerns him, with- 
out the présence of the other défendants as parties in the cause." 

This statute undoubtedly authorizes the removal of parts of a 
cause, and if it remains in full force the présent cause, so far as it 
concerns the défendant removing, is properly hère; assuming, of 
course, that in so far as it concerns him it can be heard and deter- 
mined without the présence of his co-defendants. But the latter act 
of March 3, 1875, deals with the same subject, and the question is 
whether it does not supersede and modify the entire statute ; at least, 
so far as to require the removal of the whole case, if any part of it 
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is removed. Section 2 of that act provides for the removal of causes 
involving the sum or value of $500 or more, and "in wliich there 
Bhall be a controversy between citizens of différent states," and then 
proceeds as foUows : 

"And when, in any suit mentioned in this section, there shall be a contro- 
versy which is wholly between citizens o£ différent states, and which can be 
fully determined as between them, then either one or more of the plaintiffs or 
défendants actually interested in such controversy may reraove said suit to 
the circuit court of the United States for the proper district." 

We italicise the words "said suit," in the above quotation, because 
we think they were intended to provide for the removal of the whole 
suit, and not a part of it. The provision manifestly applies to the 
same class of cases described in the act of 1866, andembodied in sec- 
tion 639, Eev. St., above quoted. It may well be supposed that the 
evils grovfing out of the praetice of attempting to try différent parts of 
the same suit in différent forms led congress to so change the statute 
as to put an end to that praetice. For some purposes the act of 1866 
may remain in force, but in so far as it authorizes the severance of 
causes in the state court, and the transfer of a part to the fédéral 
court for trial, it is superseded by the act of 18T5. Motion sustained. 

Treat, D. J., concurring. While I fully concur that the motion 
to remand must be sustained, it may be well to add a few sugges- 
tions in support thereof. Under the act of 1866 it had been held, 
with sharp dissents, that a cause pending in a state court could be 
split into parts, some of which parts could be heard by removal in 
the United States courts and the others proceeded with in the state 
courts. Hence this unseemly condition of a cause would prevail in 
many instances, viz.: That the fédéral court would try the cause as 
to one défendant and the state court try the same cause at the same 
time against the other défendants, to the great accumulation of costs 
and expenses, and the possible détermination of the rights of the 
parties differently, so that one party would hâve his cause adjudi- 
cated in one way in the fédéral forum, and the other in a différent way 
in the state forum. 

Under such splitting proeess eaoh court had fuU jurisdictiôn of the 
parties before it, and could proeeed to final judgment. Thus it 
might be that two parties jointly sued and jointly liable would be 
left, through:separate and final judgments,' in entirely distinct posi- 
tions, ^although their obligations or différences, were the samB. If 
judgment in the state court was for the remaining. défendant there, 
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why should he not hâve the benefit of the judgment in his favor irre- 
spective of what had been determined against Ihe otlier défendant in 
the fédéral forum, and vice versa ? The anomalies of suoh proceed- 
ings, which many courts held to be allowable, led to the change of 
the rule as indicated in the act of 1875. My views of the true con- 
struction of the act of 1866 were sharply expressed in a dissenting 
opinion of years ago; but the right to a split in cases under the act 
of 1866 having af terwards been upheld judicially, it became necessary 
to correct the misohief by statute. 

The act of 1875 must be interpreted with référence to ail its pro- 
visions and to the mischief to be corrected. By its terms the origi- 
nal jurisdiction of fédéral courts was enlarged far beyond what had 
previously existed; designed apparently to cover the fuU sweep of 
the fédéral constitution, The first section of that act, which pertains 
to jurisdiction ou the ground of the citizenship of the parties merely, 
states what, in the light of fédéral décisions, had a final and definite 
meaning, viz., that ail necessary parties, plaintiflf or défendant, 
should be citizens of différent states . 

The long line of fédéral décisions on that subject need not be cited 
or reviewed, for they are familiar to ail. The question of original 
jurisdiction having been thus established by the first section, the sec- 
ond proeeeded to state what cases pending in the state court could 
be removed. 

As the jurisdiction of the fédéral courts could not, even by an act 
of eongress, be made to transcend constitutional limits, the act in 
question presoribed what should, within constitutional limitations, 
confer original jurisdiction, and what fédéral courts might obtain 
through removals. It is obvions that what eongress could not confer 
as original jurisdiction it could not confer through removals. If ail 
the parties must be citizens of différent states except when merely 
formai, why let some of the parties respectively remove the cause as 
to them, when it could not be wholly determined without the prés- 
ence of others ? The language of the second section is that where 
a case is pending in a state court in which there is "a controversy 
between citizens of différent states," etc., " eithev party may remove," 
etc. What is meant by a "party?" Any one of many plaintiffs or 
défendants, having his co-plaintiffa or co-defendants in the state 
court still to pursue or be pursued there, as the case might requiro, 
irrespective of the légal fact that the case could not be decided in 
either court without ail of the plaintiffs or défendants? That no 
Buch absurdity was contemplated is clear from the language which 
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follows iu the same section, viz. : "And when, in any suit mentioned 
in this section, there shall be a controversy which is wholly between 
citizens of différent states, and ^hich may be fuUy determined as 
between them, then either one or more of the plaintiffs or défend- 
ants, actually interested in such controversy, may remove," etc. 

The question presented under the language last quoted called for a 
judicial interprétation of the worda "wholly between citizens of dif- 
férent states." Suppose some of the plaintiffs are citizens of the 
same state as the défendant and the other plaintiffs are not, or that 
some of the plaintiffs are non-resident and others résident, and some 
of the défendants are résident and others non-resident, can any one 
of said plaintiffs or défendants remove the case? Is not the old rule 
recognized, viz., that where ail the plaintiffs and ail the défendants 
are citizens of différent states, then the case is one of which a fédéral 
court would hâve jurisdietion if originally brought therein, and, recog- 
nizing that rule when a like case is instituted in a state court, either 
one of the plaintiffs or défendants in such a case may remove the 
entire suit? If that be not the true construction of the act of 18Y5, 
the former anomalies, and even worse, would prevail. 

The term "wholly" should apply to the relationship of the parties 
plaintiff and défendant, A citizen of this state suing, in conjunction 
with other and necessary plaintiffs, who are citizens of another state, 
citizens of this state should not at the mère instance of a co-plaintiff, 
nor should such citizen défendants, be forced in a foreign jurisdicr 
tion. Certainly the citizens of a state are to be considered in such 
matters as well as non-residents. The case now hère is one for 
libel; once tried in the state court and removed subsequently. 
Whether the facts would enable the case to be removed, on the 
ground of time, is not now considered ; for no point is made therein. 
One of the two alleged wrong-doers asks the case to be moved as to 
him, leaving his co-defendant, who is a citizen of the same state as 
plaintiff, to pursue the controversy between them in the state court, 
while the plaintiff is brought hère to pursue the other wrong-doer in 
this forum. Thus the one case, split into two parts, is to proceed 
at the same time in two différent forums. The plaintiff ia entitled, 
if he prevails, to a judgment against both défendants, although he 
can hâve only one satisfaction. If the removal is permissible by 
one, can his case be "wholly" determined with that one only présent, 
or can it be said that the controversy is "wholly between citizens of 
différent states." 
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Bat the pointg involved hâve been fully discussed and settled by 
tbe United States suprême court in the cases of Barney v. Latham, 
103 U, S. 205, and Blake v. McKim, Id. 336; and hence thèse 
comments might hâve been spared, as they seek only to enforce the 
reasons and the rules therein expressed. 

The motion to remand is sustained. 



Maine v. Gilman and othera. 
{Circuit Court, D. Maine. March 25, 1882.) 

1. Removai, of Cause— Seotiok 2 op Act of Mahoh 3, 1875, CoNSTEtJBD. 

The first clause of this section, providing for the removai of causes into the 
circuit court, requires ail the plaintifEs or ail the défendants to hâve the right 
to remove the cause, but by the second clause any one, either plaintlff or de- 
fendant interested, may pétition if the controversy can be fully determined 
as to him. The flrat clause refers to an ordinary action at common law, where 
there is only one party on each side, and the second refers to suits where there 
may be distinct controversies between différent sets of plaintiffs and défend- 
ants. 

2. Same— Matter in Dispdtb. 

Tlie matter in dispute must at the time of fîling the pétition e.Toe^d J500, 
and if, by amendment in the state court, the amount bas been reduced to less 
than that sum, the cause canaot be removed. 
8. Feactions of a Dat — Maxim. 

The ancient maxim that the law knows no fractions of a day is now known 
chiefly by its exceptions. When private rights dépend iipon it, courts will 
inquire into the liour at which an act was done, or a decree entered, or an 
attachment laid, or any title accrued. 

LowBLL, G. J. The plaintiflf, an attorney at law and citizen of 
Massachusetts, brought an action in the superior court for the 
county of Kenuebec, Maine, against Anna K. Gilman, a citizen of 
New York, and Charles B. Gilman, a citizen of Maine, both of whom 
were served with process. The writ laid the damages at $1,000, 
upon an account annexed, for services amounting to |598.23. The 
action was entered at the Deoember term, 1880, when the défendant, 
Charles B. Gilman, demanded a jury trial, and Anna K. Gilman, on 
the thirteenth day of the term, filed a pétition to remove the cause to 
this court, but filed no bond. On the twentieth day thé plaintifif 
filed a motion to reduce the ad damnum of his writ to $500, which 
was granted at 3 o'clock in the afternoon, and at 4 o'clock of the 
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same afternoon the défendant, Anna, filed her bond for removal, 
which -was approved. The plaintifE moves to remand the cause to 
the state court. 

The second section of the statute of 1875 containa two clauses, by 
the first of which, if there shall be a controversy between citizens of 
différent states, either party may remove the cause; and by the sec- 
ond, if there shall be a controversy which is whoUy between citizens 
of différent states, and which can be fully determined as between 
them, then either one or more of the plaintiffs or défendants actually 
interested in such controversy may remove the cause. It is not easy 
to give a reason for the inconsistency between two clauses of the same 
sentence or paragraph; but it exists, because in the first clause 
"either party" undoubtedly means ail the plaintiffs or ail the défend- 
ants ; and in the second the language is clear that, any one plaintiff 
or défendant interested in the particular controversy may pétition. 
The courts reeoncile this conflict as well as they may by holding that 
the first clause refers to an ordinary action at common law, like the 
one at bar, where there is but one party on each side, nô matter of 
how many persons that party may consist, and that in such actions 
the plaintiffs or défendants must act as a unit; and the second, to 
suits in equity where there may be distinct controversies between dif- 
férent sets of plaintiffs or défendants. If this is the true meaning 
of -the statute, this pétition was insufficient, because it is made by 
only one défendant. See the Beinoval Cases, 100 U. S. 467; Ruck- 
man v. Palisade Land Go. 1 Fed. Eep. 367; Burke V. Flood, Id. 541; 
Smith V. McKay, 4 Fed. Eep. 353; Bybee v. Hawkett, 5 Fed. Rep. 1. 

The second reason given by the plaintiff for remanding the cause 
seems to be equally sound. The matter in dispute did not, at the 
time the pétition was perfected by filing the bond, exceed $500. In 
thé mode of pleading adopted in Maine the ad damnum binds the plain- 
tiff as a maximum, and a judgment for more is erroneous, or, at least, 
if not'technically erroneous would be irregular and improper. Grosve- 
nor V. Danforth, 16 Mass. 74; Smith v. Keen, 26 Me. 411; Morse v. 
Sleeper, 58 Me. 329. 

It bas been ably argued that the superior court had no power to 
permit such an amendment; or, if at ail, not ex parte. I assume that 
it was ex parte, as counsel represent it, though the record does not dis- 
close the fact. It is a common practice to permit a charge in the ad 
damnum by increase and by diminution. If the latter, there hardly 
seems any necessity for notice to the other party. At ail events, it is 
within the discrétion of the court to order notice or not in such a 
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case. H<ill v. Williams, 10 Me. 278. It cannot injure the défend- 
ant to hâve the damages diminished, excepting that it would prevent 
his removing the cause to the circuit court. It may be taken for 
granted that this was the motive of the plaintiff in offering his 
amendment. But if it were so the motive is not illégal. The ex- 
ense and delay attending a removal are thought by Judge Dillon to 
make the law harsh and undesirable in cases no larger than this. 
Dillon, Kemoval of Causes, § 52. In the much more objectionable 
case of a remittitur after verdict the court may sometimes allow it, 
with the admitted purpose of preventing an appeal. Thompson v. 
Butler, 95 TJ. S. 694. 

The amendment may be made in due season. The law supposes 
that the pétition and bond will be flled together, and déclares thàt it 
shall be "the duty of the state court to accept said pétition and bond, 
and prooeed no further in such suit." 18 St. 471. There is no 
objection to filing the pétition first, but it has no effect upon the 
jurisdiction of the state court until the bond is presented. 

It is insisted that the law knows no fractions of a day. But this 
ancient maxim ia now chiefly known by its exceptions. When pri- 
vate rights dépend upon it, the courts inquire into the hour at which 
an act was done, or a decree was entered, or an attachment was laid, 
or any title accrued. Nat. Bank v. Burkhardt, 100 U. S. 686; Wy- 
down's Case, 14 Ves. Jr. 80; Re T-Fj/nne, Chase, 227; Westbrook Co.\. 
Grant, 60 Me. 88; Re London de Devon B. Go. L. E, 12 Eq. 190; 
Re Pettit, L. E. 1 Ch. D. 478. 

The crown in England has a prérogative to be conclusively pre- 
sumed the first to hâve acquired a right on a given day. Reg. v. 
Edwards, 9 Ex. 32. And there is some doubt whether the hour at 
which a statute became law oan be proved, though I think it may. 
See Richardson's Case, 2 Story, 671 ; Kennedy v. Palmer, 6 Gray, 316 ; 
Lapeyre v. U. S. 17 Wall. 191, and cases there cited. 

Case remanded. 



6TATE OP GEOKGIA V. BOLTON. 217 

State of Gborgia v. Bolton and another.* 

{Circuit Court, N. D. Qeorgia. March, 1882.) 

Removai— CaiïriNAL Piîoseotition— liBV. St. § 643. 

A criminal prosecution is comraeuced, within the meaning of section 643 of 
ihe lievised Statutes, as soon as a warrant lias been issued, and is then remov- 
able into the United States circuit court. 

The défendants were United Statea deputy marshals, and were 
arrested under warrants issued by the state autliorities for the alleged 
killing of Jackson Hicks, in Gwinnett county, whom they were attempt- 
ing to arrest for illicit distilling. Prior to their examination they 
petitioned this court for writs of certiorari and habeas corpus, cum 
causa, under section 643 of the Kevised Statutes, to remove the pro- 
ceedings into this court, and to take the persons of the défendants out 
of the custody of the state ofi&cials into that of the United States 
marshal, and the attorney gênerai of the state of Georgia resisted 
the pétition on the ground that it was prématuré, ùo indictment hav- 
ing been yet found against the prisoners. 

CVvfford Andcrson, Atty. Gen., for plaintiff. 

J. S. Bigby, U. S. Dist. Atty., for défendants. 

Before Paedee, C. J., and Boabman, D. J., of the western district 
of Louisiana, sitting in the vacancy in the northern district of Geor- 
gia, under Rev. St. 591. 

Paedee, C. J. After an examination of ail the authorities cited 
and to be found, we are constrained to follow the décision of Judge 
Woods in the Red Oak Cases, reported in 3 Ped. Rep. 117. State v. 
Port. The learned attorney gênerai, who bas favored us with an 
argument, admits the constitutionality of section 643 of the United 
States Revised Statutes in question, but makes bis whole conten- 
tion upon the ground that the attempted removal is prématuré — 
before indictment found. The décision of Judge Woods referred to 
is directly in point, for it was rendered in a case identical in ail its 
features with the one at bar. Aside from the weigbt to be given to 
a décision rendered by a judge of such high standing, it is to be con- 
sidered that Justice Woods is now the circuit justice of this court; 
and for us to dissent from his conclusions in such a matter would be 
to render the practice of the court in a very important class of cases 
unsettled anduncertain. But we take it that the décision in question 
is right, and supported by the law and reason of the case. Counsel 

*Reponed by Josephi P. Hornor, Esq., of the New Orléans bar. 
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admita, and ît seems indisputable, that on filing an affidavit and 
issuing a warrant by a committing magistrate in the state of Georgia 
a prosecution is commenced. 

It is difficult to conceive of a prosecution commenced without its 
having been begun in a court. Then we hâve, in this case, the com- 
pliance with the first condition of section 643 : "When any criminal 
prosecution is commenced in any court of a state, " which is the only 
provision in the section controiling the time after which the remoyal 
may be made. Which particular court of the state, and whether a 
court of record, is immaterial. If the prosecution is commenced, and 
in any court of the state, the statute is operative. No argument in 
favor of prematurity can be properly based on the point that the 
prosecution is to be removed for trial, and therefore cannot be re- 
moved until indictment found. Whatever is to be tried in the state 
court is to be removed to the circuit for trial. If on aiSdavit, as a 
court of inquiry, then we try hère on affidavit as a court of inquiry. 
If on an indictment in a criminal court of record, then we try it hère 
on the indictment and according to the laws provided for such cases. 
The difficulties that may be encountered in trying the case in the cir- 
cuit court can eut no figure at this time, for the only question now is 
the single one of the right of removal. 

The reason of the case goes also in favor of removal as soon as any 
prosecution is instituted. If the government is to protect its officers 
at ail it should protect them in fuU. To allow them to be arrested 
and incarcerated for an indefinite time by the courts of the state, 
even with a final prospect of removal, is to allow them to be constantly 
intimidated in the diacharge of their duties by the danger of impris- 
onment before trial, and to allow ihe government to be crippled in the 
exécution of its laws and the collection of its revenue by the arrest 
and indefinite imprisonment of its officers. It is fair to présume that 
the fuUest protection of fédéral officers and of the government inter- 
ests was intended by congress in passing the act, even if it was not 
intended to prohibit ail interférence by the state courts with govern- 
ment officers in the discharge of their duties. We hâve examined the 
foUowing cases : Tennessee v. Davis, 100 TJ. S. 257 ; Georgia v. O'Orady, 
3 Woods, 496; Georgia v. Port, 3 Fed. Eep. 117; Pennsi/lvaniav. Art- 
man, 5 Phila. 304; Ex parte Rohinson, 6 McLean, 355; In re Farrant, 
15 Abb. 140; U.S.y.Jailer, 20 Abb. 265; In re iVeiZZ, 8 Blatchf . 156. 

Being satisfied that the case comes under the act, and that the 
removal prayed for and the writs asked should be allowed, it will be 
BO ordered. As the district attorney of the United States is chargea 
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by law with the defence of revenue officers chargea with offences in 
the performance of their duties, a spécial attorney will be appointed 
to represent the government and the state of Georgia in the prosecu- 
tion before the commissioner holding the court of inquiry in the re- 
moyed case, and before the grand jury and petit jury of this court, 
should the case be heard before either; and, eonsidering that there is 
doubt as to the jurisdiction of the grand jury of this court to flnd an 
indictment in this case, and doubts as to the form and requisites 
thereof, the said spécial attorney so appointed, and the soliciter gên- 
erai of Gwinnett county, are authorized to lay the case before the 
grand jury of that county, at the next term of the suprême court 
thereof, for its action, provided that any indictment found shall be at 
once certified to this court for p.rosecution and trial, subject to such 
légal objections as may be brought against it. 
BoARMAN, D. J., concurred. 



CoFFiN ». Haggin and others. 
(Gireuit Court, D. California. March 13, 1882.) 

JPEISDICTION' — CoLLUSrVB PaBTIES. 

Where parties conveyed land to a stranger, a citizen of another state, with- 
out hig knowledge and without considération, for the express purpose of creat- 
ing a case of jurisdiction in the United States courts, and immediately, with 
the subséquent consent of the grantee, commenced a suit in the United States 
circuit court for the beneflt of the grantors, expecting a reconveyance, 
although care was talcen that there shonld be no promise made to reconvey, 
hdd, that the transaction was only colorable and collusive, for the improper 
purpose of creating a case of jurisdiction for the courts of the United States, 
within the provisions of the act of congress of 1875, and the suit must be dis- 
missed for want of jurisdiction. 

Stetson é Hougkton, for complainant; McAlUster é Bergin, of coun- 
Bel. 

Louis T. Haggin and John Qarber, for défendants. 

Saavyeb, C. J. On April 15, 1880, one Bonestell conveyed to the 
complainant, Coffin, a citizen and résident of New York city and state, 
1,920 acres of land, worth, according to his estimate, about $20,000 — 
the expressed considération being $10; but no considération was in 
fact paid. The deed was not recorded. On the same day Mr. Steb- 
bins also conveyed 1,280 acres in the same vicinity to the same party, 
costing and worth about |10 per acre, including some $6 per acra 
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expended for procuring water for irrigating — the expressed considéra- 
tion in this deed being $10; but nothing beingin fact paid. Neitber 
Bonestell nor Stebbins knew Coffin, or ever saw bim, or had any com- 
munication with him upon this or any other subject; and at the date 
of the conveyanees, so far as Bonestell and Stebbins are aware, Coffin 
knew nothing either of the conveyanees or the intention to convey to 
him. On April 25th, 10 days afterwards, and before sufficient time 
had elapsed to exchange communications by mail, this bill was filed 
to enjoin the diversion of the waters of Kern river from its channel, 
which ran through the lands conveyed. The bill allèges the owner- 
ship of the land by Coffin, and that Coffin is a citizen of New York, 
and the défendants citizens of California. The citizenship of the 
parties is the jurisdictional fact. The several défendants ûled pleas 
to the jurisdiction, denying that Coffin is the borm fide owner of the 
land, but alleging that the land was conveyed to him by Bonestell 
and Stebbins, respectively, only eolorably and coUusively, for the sole 
purpose of enabling them to bring the suit and litigate it for their 
own benefit in the name of Coffin in the United States courts ; that 
they are still the real parties in interest and substantial owuers of 
the land. 

The testimony upon the issues raised by thèse pleas, and the repli- 
cations, is mainly that of Bonestell and Stebbins. Neither Coffin nor 
the attorney who managed the transaction was examined. Bonestell 
testities — and the testimony of Stebbins is substantially the same — 
that he never saw or knew Coffin; that he made the conveyance by 
the advice of Redington for the purpose of begiuning this suit; 
Stebbins' testimony is by advice of counsel ; that no considération 
was paid; that there was no agreement to reconvey, but he did not 
know but that he might get it back ; that he expected he was to get 
it back some time, but not a word was said about getting it back; that 
it was said to him that an absolute deed was necessary without agree- 
ment to reconvey to give jurisdiction; that he was advised it was 
necessary to make an absolute transfer, and he made it ; that the 
purpose was to bring this suit; that he hoped some time to get it 
back, but could not claim it; that he trusted entirely to Coffin's gen- 
erosity, because it was considered one of those cases where it was 
necessary to make such a deed ; that the attorney in the case, Mr. 
Stetson, told him that the deed was at the notary's, and he went 
there and exeouted it, and left it there to be called for; that he un- 
derstood Mr. Coffin was in New York; that he never got the deed 
again, and don't know what becamc of it; that he inLenJed it for Mr. 
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CoËSn, because hîs name was in it, and there was no other person 
for it to go to. Mr. Stebbins testifies to a similar state of facts, and 
that, although there was no agreement to that efïect, he hoped to get 
something — "I hope the suit on acconnt of which I gave this title will 
resuit in establishing the title to the land. I gave the deed for that 
purpose, and if that purpose is accompHshed I hope to get something 
for what I hâve deeded away." He stated that in making the con- 
venance without any préviens consultation with Coffin, a stranger to 
him, he relied on the honor usually found among men in their trans- 
actions with their fellows. 

Mr. Eedington, who vérifies the bill as the attorney in fact of Coffin, 
says that he knows Cof&n; has heard about thèse deeds, but does not 
remember having ever seen them; has never had any conversation 
with Coffin upon the subject of the land; did not suggest to the 
grantors the making of the deeds; had nothing to do with making the 
deeds ; had no conversation àbout the deeds,: but received a telegram 
from Coffin requesting him to sign, as his attorney in fact, the papers 
in Stetson & Houghton's hands, referring as he supposed to the bill 
in equity in this case, which he accordingly did sign ; that he has held 
a power of attorney from Coffin for several years. From other testi- 
mony it seems that Coffin is a partner of Mr. Eedington in a New 
York firm of which Eedington is a member. Mr. Stetson, solicitor 
of complainant, produced the deeds on request of défendants' solic- 
itors. A clerk in the office of Mr. Stetson testified that by direction 
of Mr. Stetson he mailed the deeds to Mr. Coffin, at New York, on 
April 15th, in a registered letter, and in due course of mail, about the 
second or third of May, got a post-office receipt therefor. It does not 
appear what communication, if any, was made with the deeds ; or 
what response, if any, to the communication was received from Mr. 
Coffin. 

Whether the counsel, nnder whose advice thèse highly-important 
transactions were had, made any arrangement with Coffin en behalf of 
the parties in interest not communicated to them, and if so, what 
arrangement or what communication was had between them upon the 
subject of the conveyances and suit, does not appear. Whatever 
occurred — and in view of the great importance of the steps taken it 
is natural to suppose that something must bave transpii'ed — it is but 
fair to présume that what did take place between them would not 
strengthen the complainant's position, for it was important for him 
to make as strong a case on the pleas as possible. Had thèse 
facts been favorable to his view, as they were whoDy under complain- 
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ant'B control, it is scarcely probable that he would bave omitted to 
put them in évidence. The défendants themselves bave been com- 
pelled to go into the camp of their opponents for ail tbeir évidence to 
sustain their pleas. It is not to be presumed, tberefore, that the 
évidence to support the pleas bas even a gloss in defendant's favor 
that the facts will not fully justify. 

Thus, to state the facts in the strongest light in favor of the com- 
plainant or complainants, as the case may be, ■whether nominal or 
real, I think it clearly appears from the évidence that the grantors, 
Bonestell and Stebbins, were desirous of bringing a suit in the United 
States courts to détermine their rights to the waters of Kern river ; 
and the United States courts not having jurisdiction over either the 
Bubject-matter or the parties, they set about devising some plan by 
■which a case of jurisdiction could be made ; that their counsel, Messrs. 
Stetson & Houghton, advised them that the object could be aocom- 
plished by making an absolute conveyance to a citizen of some other 
state, then bring and prosecute the suit in his name, but that in 
order not to defeat the jurisdiction it would be necessary to avoid 
making any agreement for a reconveyance ; that it would be neces- 
sary to rely upon the honor of the grantee to reconvey the land ; that 
Mr. CoflBn's name was suggested by some one, it does not clearly ap- 
pear by whom, and accepted; that the deeds were prepared by the 
counsel, sent to a notary for exécution, and the parties notified to go 
and exécute them, which they did, and left the deeds to be handed to 
Mr. Stetson, and that they subsequently came to hia possession; 
that he caused them to be sent to Mr. Cofi&n, and immediately upon 
their receipt, this being the first intimation, so far as appears, to 
Coffin of the making of thèse deeds, he, Cofûn, telegraphed to Eed- 
ington to sign, as his attorney in fact, the bill in equity prepared by 
Stetson, which he accordingly did, and the bill in this case was there- 
upon filed ten days after the date of the exécution of the deeds ; that 
Bonestell thus deeded voluntarily, without considération, to an entire 
stranger, whom he had never seen or known, and who had no interest 
whatever in the matter, property of the value of $20,000, for the very 
purpose of making a case of jurisdiction in this court, taking spécial care 
not to communicate with him on the subject, and especial care that 
no one should make any assurance or intimation of any reconveyance ; 
and Stebbins, in like manner and with like précaution, for the same 
express purpose, conveyed property of the value of more than $12,- 
000; that the sole purposes of the said grantors in making the con- 
veyance was to prosecute their contemplated suit in the name of Cof- 
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fin in the United States courts, but for their own benefit, relying upon 
Ooffin's hoiior to reconvey at tbe termination of the litigation, or 
before, and expecting he would so reconvey; that Coffin, upon being 
informed of the exécution of the deeds, co-operated in this plan by 
immediately authorizing by telegraph the proposed suit to be com- 
menced in his name. What further he may do, of course remains 
for the future to diselose. He bas got standing in his name, how- 
ever, a large amount of property which was conveyed to him by entire 
étrangers, without considération, and even without his knowledge, for 
the sole purpose of giving to the United States courts jurisdiction of 
a suit to be prosecuted in his name for their own benefit, and relying 
upon his honor as a man to reconvey to them on or before the ae- 
complishment of their object. Immediately upon receiving the infor- 
mation as to what has taken place, he assents to the bringing of the 
suit, the papera in which were, doubtlesa, and must almost neeessa- 
rily hâve been, already prepared, and then accepts the situation and 
co-operates with his grantors in carrying out their purposes. He 
does not even await the slow process of communication by mail, but 
uses the telegraph to express his assent. He does not act of his 
own motion, but moves upon the suggestion of others to carry out 
their own purposes. He cannot repudiate the right or claim of his 
grantors to a reconveyance upon the accomplishment of their pur- 
pose, notwithstanding the fact that care was designedly and studi- 
ously taken not to commit him by express promise, without an act of 
perjidy. To refuse a reconveyance under the circumstances would be 
a breach of confidence, a breach of faith and' trust between man and 
man, of which no honest or honorable man would be guilty. 

There can be no possible doubt that this is in fact, whatever it 
may be in form and appearance, the suit of Bonestell and Stebbins, 
for their own use and benefit, and that the conveyance and prosBcu- 
tion of the suit in another's name are only colorable and coUusive. 
It is no less so because the agreement and co-operation are tacit and 
not express. The fact that the conveyanoes were made by the grant- 
ors for their own purposes of bringing and prosecuting the suit, with- 
out even the knowledge of the grantee, and that the grantee imme- 
diately, without delay or hésitation, earried out that spécial purpose 
upon receiving information of their act and design, shows an assent 
to their act, a co-operation in their purpose, and further shows that 
parties bave been "collusively made, for the purpose of creating a 
case cognizable * * * in the said circuit court," and "that such 
suit does not really and substantially involve a dispute or contro- 
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versy properly within the jurisdiction of said circuit court," within 
the meaning of the provisions of section 5 of the act of 1875. The 
case of De Lmeaga v. Williams, 5 Sawy. 574, is relied on by complain- 
ant to sustain the jurisdiction in this case, and it is, I think, very 
apparent that the -whole arrangement in this case was made and ail 
the steps taken with especial référence to the rulings in that case, 
with a preconceived purpose to bring it within that décision. It is 
true that that suit was brought sinoe the passage of the act of 1875; 
but it was considered and decided with référence to the décisions of 
the suprême court made upon prior acts of congress. I took part in 
the décision, and although I thought the question not free from 
doubt, yet upon the whole I came to the conclusion that it was in 
accordanee with the rulings of the suprême court as they then stood 
under the prior statutes, It was not suggested by counsel on the 
hearing, however, that the provisions of section 5 of the act of 1875, 
in any degree affected the question, nor did it occur to my mind, nor 
was the eflfect of that act considered by the court in deciding the 
case. 

The décision of the suprême court at the présent term, in Williams 
V. Town of Nottaiva, shows that that act has an important bearing 
upon this question, which must now be considered. In that case the 
court, by the chief justice, says: 

" But whatever may hâve been the practice in this particular under the act 
of 1789, there can be no doubt what it should be under the act of 1875. In 
extending a long way the jurisdiction of the courts of the United States, con- 
gress was specially careful to guard against the eonsequenoes of oollusive 
transfers to make parties, and made it the duty of the court, on its own 
motion, without waiting for the parties, to stop ail further prooeedings and 
dismiss the siiit the moment anything of the kind appeared. ïhis was for the 
protection of the court as well as the parties against fraud upon its jurisdic- 
tion; for, as was very properly said by Mr. Justice Miller, speaking for the 
court, in Barney v. Baltimore, supra, ' such transfers for such purposes are 
f I auds upon the court, and nothing more.' * * * Inasmuch, therefore, as 
it was the duty of the circuit court, on its own motion, as soon as the évi- 
dence was in, and the colhisive character of the case shown, to hâve stopped 
ail further proceedings and dismissed the suit, the judgment is reversed and 
the cause remanded, with instractions to dismiss the suit at the cost of the 
plaintiff in error, because it did not really and substantially involve a dispute ■ 
or controversy within the jurisdietion of the court. * * * In this connec- 
tion we deem it proper to say that this provision of the act of 1875 is a 
salutary one, and that it is the duty of the circuit courts to exercise their poioer 
under it in proper cases." 
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After a full considération of the facts I am constrained to think 
that this is a case which the court, under the act of 1876, is required 
to dismiss on the ground that it is colorably and coUusively brought 
in the name and with the acquiescenoe of a party who has really no 
substantial interest in the matter. 

I therefore find the plea to be true, and that défendants are 
entitled to hâve the bill dismissed for want of jurisdiction, and it is 
so ordered. 



United States v, McCbeady. 
(.Circuit Court, W. D. Tennessee. March 18, 1882.) 

1. CnlMINAl, LaW — OpKNING LeTTBBS — CONSTITDTIONAI. POWEK OP CONaRESS. 

Where a letter carrier lef t a letter in the liall of the résidence of the person 
to -whom it was addresaed, and the défendant opened il with intent to pry into 
the business and secrets of the owner of the letter, held, to be a violation of 
section 3892 of the Kevised Statutes, and that the protection of a letter so sit- 
uated is within the constitutional power of congress. 

2. Samr— Protection of Mailed Lettbbs. 

The act of congress was designed to protect letters sent by mail from embez- 
zlement, and from interférence with the improper designs therein enumerated, 
until they reached their destination by actual delivery to the person entitled 
to receive tliem. 

Indictment. 

The indictment in this case contains two counts. The first chargea 
that défendant, at a certain time and place, unlawfully "did take a 
certain letter then addressed to one Lettie Amis, * * * and which 
had been in the United States post-office at said Memphis before the 
said letter had been delivered to the said Lettie Amis, to whom it was 
then and there addressed and directed, then and there with the design 
of her, the said Harriet McGready, to obstruct the correspondence of 
the said Lettie Amis, the said letter net then and there containing 
any article of value or évidence thereof." 

The second count is like the first, except that it charges that the 
letter taken "had then and there been in the custody of one David 
Washington, * * * a letter carrier of the United States at said 
Memphis," and was unlawfully taken "then and there, with the design 
of her, the said Harriet McGready, to pry into the business and secrets 
of the said Lettie Amis." 
T.ll,no.3— 16 
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TUis indictment is based on section 3892 of the United States 
Revised Statutes, which is as foUows : 

"Any peraon who shall take any letter, postal card, or packet, although It 
does not contain any article of value or évidence thereof, out of a post-office 
or branch post-oiHce, or from a letter or mail carrier, or whicli has been in any 
post-offloe or branch post-offlce, or in the custody of any letter or mail carrier, 
before it has been delivered to the person to whom it was directed, with a 
design to obstruct the cofrespondence or to pry into the business or secrets 
of another, or shall secrète, embezzle, or destroy the sarae, shall, for every 
such offence, be punishable by a fine of not more than $500, or by imprison- 
ment at hard labor for not more than one year, or both." 

On the trial the jury returned the foUowing spécial verdict : 

*' On or about May 14, 1881, David W. Washington, a United States letter 
carrier, threw into the hàllof a building on Union street, [Memphis,]in which 
Lettie Amis and the défendant occupied rooms near each other, and both 
opening into the hall, a letter addressed to Lettie Amis, and sent by mail from 
CoUierville. The défendant took this letter, carried it into an adjoining house 
g,nd opened it, then, af ter having it read to her, sealed it up and afterwards 
gave it to Lettie Amis. Lettie Amis had previously instructed the letter car- 
rier to leave her letters in that hall. The défendant took and opened the said 
letter with the intent to obstruct the correspondence and pry into the business 
and secrets of Lettie Amis. The letter did not contain any article of value or 
évidence thereof." 

W. W. Murray, Dist. Atty., and John B. Clough, Asst. Atty., for the 
United States. 

John T. Moss, for défendant. 

Hammond, D. J. The question for the considération of the court 
in this case is whether, under the facts found by the jury in their 
spécial verdict, the défendant is guilty, as charged in this indictment, 
or has violated the provisions of the statute under which it is drawn. 
The indictment charges the ofifenoe literally in the words of the stat- 
ute, and the spécial verdict finds ail the material allégations of both 
counts to be true. 

But it is insisted for the défendant that thèse facta do not consti- 
tute a violation of the statute, because, as the letter was taken by the 
défendant after its delivery by the letter carrier at a place designated 
by Lettie Amis for the delivery of her mail, it had in law been "de- 
livered" within the intent and meaning of the act ; and that, if a 
proper construction of its language embraces an offence committed 
after the letter has passed from the actual control of the post-ofiQce 
officiais and agents, and before manual delivery to the person to 
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whom it was directed, the enactment ia to that estent beyond the lég- 
islative power of congress. 

The clause of the statuts material to be considered is the taiing of 
"any letter ♦ * * -which has been in any post-office or branch 
post-office, or in the eustody of any letter or mail carrier, before it 
has been delivered to the person to whom it was directed," with 
the unlawf ul design. Prom the language used there can be no doubt 
that congress intended to protect letters sent by mail from embezzle- 
ment, and from interférence, with the improper designs hère enu- 
merated, until they reached their destination by a proper delivery. 
The ofifence created is concerning a letter which "has been" in the 
mail, as well as the unlawful taking of a letter "out of a post-office," 
or "from a letter or mail carrier," evidencing an intention on the 
part of congress to protect postal correspondence from déprédation 
as well after it has left the actual eustody of the agents and offi- 
cers of the post-office department as during the transit, or while in 
the post-office or in the hands of the letter carrier for delivery. The 
offences denounced by the last clause of the statute are the sécrétion, 
embezzlement, or destruction of letters before they hâve reached the 
persons to whom directed ; and, under the language used, none of 
thèse offences could be committed until after the letters had left the 
eustody of the postal authorities and agents ; and, according to the 
defendant's argument, they would -not, therefore, be punishable. 
Persons employed in the postal service of the government are punished 
for thèse offences by the preceding section, and this section seems 
intended to apply to other than postal employés, 

This act has been several times considered by the circuit courts, 
and a few of the cases will be examined. In the case of U. S. v. 
Parsons, 2 Blatchf . 104, decided in 1849, a spécial verdict was found, 
under the literal facts of which the défendant was guilty of opening 
(then an offence under the act before revision) a letter with the de- 
sign hère charged. Without discussing the authority of congress to 
pass the act, the court held it did not embrace the case made by the 
facts found, which were as follows : A letter carrier having a letter for 
delivery directed to Charles H. Parsons, gave it to A., in the defendant's 
house, in the absence of the défendant, who afterwards, at a différent 
place, gave it to the défendant, who opened and embezzled the con- 
tents. The defendant's name was the same as that on the direction of 
the letter. The court says : 
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" We think that the object of this section does not look beyond a possession 
of letters obtained wrongfuUy from the post-office or from a letter carrier. 
Its design is to guard the post-offlce and its legltimate agents in the exécu- 
tion of tlieir duties in the safe-keeping and delivery of letters. After the 
voluntary terraination of the custody of a letter by the post-oflace or its 
agents, the property in and right of possession to it belong wholly to its 
real proprietor, and his rights are under the guardianship of the local law 
and not of that of the United States. AU action and authority of tlie post- 
office department in respect to the letter terminated on its delivery to that 
third person, and in our opinion it was not intended that the act of congress 
should apply any longer than while the letter should be within the power 
and control of that department." 

It seems to be conceded, however, by the learned judge that if the 
letter in this case had been wrongfuUy obtained from the letter car- 
rier, the case would hâve been within the statuts; yet the argument 
used in support of the doctrine that a letter is not protected after the 
termination of its custody by the post-office agents, would as well 
apply to a wrongful as to a rightful possession of it. 

In the case of U. S. v. Bander, 6 McL. 598, (A. D. 1855,) the in- 
dictment contained two counts, — one charging the défendant with 
openingp, letter with the prohibited designs; the other, with secreting 
and embezzling it. The defence was that défendant was the author- 
ized agent of Phœbe Sturdivant, to whom the letter waa directed, and 
that a delivery to him was in law such a delivery to her that the 
functions of the government over the letter thereupon terminated. 
The court so held, saying : 

"A letter having been committed to the post-office department for carriage 
and delivery, if once parted with by the postmaster to a person authorized to 
reçoive it, from that moment ceases alike to be under the control of the de- 
partment, and the power and authority of the gênerai government. * * * 
When the functions of the department are exhausted by the proper delivery 
of mail matter, (once placed in its charge,) such mail matter is then beyond 
the reach and authority of any législation of congress." 

Yet, while the learned judge in charging the jury in that case in- 
structed them to return a verdict of not guilty if they found the 
défendant was the authorized agent, as alleged, and reoeived the letter 
from the post-office without any criminal purpose entertained at the 
time, he also charged that if, when he obtained it from the post-office, 
he had the criminal intent of opening with the design specified in the 
statute, the offence was complète, having had its inception in his tak- 
ing the letter from the office with the wrongful intent. It is difficult 
to see how, under the above-(juoted construction of the act, the ques- 
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tion of "design" or "intent" could enter into the considération of the 
question if the défendant was the authorized agent to receive the letter, 
or how the opening or embezzlement of the letter after it is taken by 
rightful authority from the post-ofSce, but with an intent to violate 
the seal for the forbidden or wrongful purpose, would be within the 
statule or within the scope of the législative power of congress, while 
one so taken with a proper intention would not be longer within that 
protection. In either case the criminal act is not done uutil after the 
letter has left the custody of the officiais by a rightful delivery, and 
the protection of the statute is èxtended to it after delivery to the 
agent of the addressee. 

The case of U. S. v. Mulvaney, i Parker, G. C. 164, decided in 
1855, involved a construction of the statute under considération. 
There the mail carrier left with the défendant, (John Mulvaney,) at 
his place of business, (82 Catharine street,) a letter directed to "John 
Stewart, care of John Mulvaney, 82 Catharine street, New York 
City." Défendant at first objected to receive the letter, but did, and 
said he would see it was duly delivered to the person to whom it was 
directed. The letter was never delivered to Stewart, and on inquiry 
being made of the défendant he at first denied having received it, but 
afterwards confessed to having received, opened, read, and burned it. 
For the defence it was contended — First, that as the défendant had 
resorted to no fraud to obtain possession of the letter, on its receipt 
by him it had passed beyond the control of the government, and its 
jurisdiction to punish for the offence charged no longer existed ; and, 
second, that there was no proof of the corpus delicti charged in the 
indictment, except the uncorroborated confession of the défendant, 
which was not sufficient to sustain a conviction ; and the court sus- 
tained both defences. No opinion, however, was written in the case, 
the report merely showing the conclusion arrived at. 

In the case of U. S. v. Pond, 2 Curt. 265, (A. D. 1855,) the indict- 
ment charged the défendant with opening (then an offence under the 
original act) a letter which had been in a post-office before it had 
been delivered to the person to whom it was directed, with the design 
obnoxious to the statute. A motion was made to quash the indict- 
ment on varions grounds, and was overruled by Judge Curtis, who 
uses the following language as to the grounds of the motion pertinent 
to this inquiry: 

" The first objection is that the indictment does not allège that the défend- 
ant unlawfully opened the letter in question. But, following the woids of 
the act, it does allège such facts as, if true, amount to an unlawful opening; 
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for It avers the letter was opened before it reached the person to whom it 
was adclressed witli intent to obstruct the correspondence and pry into the 
business or secrets of another. ïhis intent rendeis the opening of such a let> 
ter unlawful, and it would add notliing material to call it so. * * * It is 
f urther objected that it is not alleged that, at the time of the opening, the let- 
ter was in the custody of any postmaster, letter carrier, or other person hav- 
ing lawful charge of the letter. The vvords of the act do not require that the 
letter, when opened, should be in the lawful custody of any one, but only that 
it had been ia the post-offlce, or in the custody of a mail carrier, and was 
opened before delivery to the person to whom directed. And I do not per- 
çoive sullicient reason why the language should not be literally construed. If 
a letter should be obtained by fraud or theft from a post-office by one person, 
and be opened by a second with design to pry into the business or secrets of 
another, or obstruct bis correspondence, I think it would be an ofEence within 
this act. And so in any other case which bas occurred to me, of a lawful or 
unlawful custody at the time of the opening with such intent," 

In the case of U. S. v. Driscoll, 1 Low. 303, (A. D. 1869,) one 
of the indictments considered in the opinion was for opening a 
letter which had been in a post-office before it had been delivered to 
the person to whom it was directed, with the design alleged in the 
indictment in the case at bar. The défendant was an errand boy, 
whose duty required him to take from the post-office ail letters arriv- 
ing by mail to the address of his employers, and he was convioted of 
embezzling and opening his employer's letters so received by him, 
and the sole question discussed in the opinion is whether the agent or 
servant of a person to whom a letter is addressed is within the meaning 
of the law. The indictments were there drawn under twenty-second 
section of the act of March 3, 1825, from the last sentence or clause 
of which section 3892 of the Eevised Statutes is carved. The court 
says: "Some of the language is broad enough to include within its 
literal meaning every letter that bas ever been in a post-office, and 
every person that can deal with such a letter before it reaches the 
manual possession of its owner;" and after disoussing the question 
as arising under another section of the statute, in which the court 
holds that the taking must be unlawful, and that the taking by an 
agent was lawful, the court further says as to the provision now under 
considération : 

"But I think the delivery means in this, as in the other clause, delivery 
to the person, or to his authorized agent. When such a delivery has been 
made, the government is discharged of further responsibility, and its func- 
tions cease to operate upon the letter. If the clerk or servant of the owner 
betrays his trust, that is a matter to be looked into by the authority of the 
state, whose laws regulate such agencies. * * * l hâve considered thia 
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question once before. A letter had been left at a shop where the letters of 
a person to wham the particular letter was addressed were, with bis knowl- 
edge and consent, usually left. A stranger, the défendant, intermeddled with 
such a letter after sueh delivery, and was indicted under the latter clause 
above cited; and the case being, by consent, submitted to me in a soma- 
what informai way, I ruled upon it, and the resiilt wàa a nol. pros," 

The case of U. S. v. Nutt, 23 Int. Eev. Eec. 386, reported since the 
revision of the fédéral statutes, was considered by the district court 
for the northern district of Ohio in 1877. The indictment was sub- 
stantially the same as the one we are considering, except that the 
taking of the letter was from a post-office. A letter signed "Nutt 
Brothers" had been written by John M. Nutt to Baughman, at Quincy, 
and was mailed at Sidney. The next day John M. gave the défend- 
ant, William A. Nutt, a written order, signed "Nutt Brothers," to the 
postmaster at Quincy, and the défendant on the order received the 
letter from the postmaster and opened it. The defences were numer- 
ous and some of them very ingenious. In charging the jury the court 
said: 

"But it is claimed by the défendant that if the letter was obtained from the 
post-office with the assent and consent of the postmaster it was not a taking 
under the provisions of the statute making it an offence. I direct you on 
that subject that the taking of a letter ont of a post-office in which it was reg- 
ularly received by a person other than the person to whom it was addressed, 
and without his consent or direction, but with the consent of the postmaster, 
who voluntarily delivered it to him to be delivered to the proper person, with 
the design, at the time, to obstruct the correspondence or pry into the busi- 
ness or secrets of the person to whom to it is addressed, is a violation of the 
statute. * * * It is not necessary to show that the letter was unlawf ully 
or clandestinely taken from the office by the défendant to make the taking, 
with the design specifled, a violation of the statute. * * * It is claimed 
that the défendant had a right under that order to get possession of the letter. 
I direct you on that subject that where a letter is placed in the hands of the 
offlcer charged with the duty of mailing, and has been mailed and passed the 
mailing office into the custody of the post-office department for delivery, the 
writer loses control of it, and the alleged writer has no right to take it ont of 
such custody and prevent or delay such delivery." See, also, U. S. v. Eddy, 
1 Biss. 227, and U. 8. v. Tanner, 6 McLean, 128 

Another case, that of U. S. v. Thoma, 25 Int. Eev. Eec. 171, was 
decided in 1879 by the district court of New Jersey. The facts found 
by the spécial verdict were briefly that about December 7, 1877, a 
registered letter was sent from Switzerland to "Jacob Schoch, care of 
Charles Thoma, Long Branch, N. J.," containing a bill of exchange 
in favor of Schoch, who died at Long Branch in October preceding. 
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of which place he had for several years been a résident. Thoma, the 
défendant, received the letter from the post-office and receipted for it, 
and under advice brought it again to the postmaster, who opened the 
letter and returned it to the défendant. Sohoch, before his death, 
was expectiiig this letter, and had told défendant "he would hâve the 
first claim on it," the former being indebted to the défendant at the 
time. Schoch's widow, who lived apart from him in New York city, 
and had obtained letters of administration on his estate there, had 
demanded the letter and bill of exohange of the défendant, who re- 
fused to deliver it nntil his debt was paid or secured. The court, in 
considering thèse facts, says: 

" The act of the défendant, as thus explained, brings him, I am inclined to 
"oelieve. within the letter of the law but not within its spirit. Peual statutes 
should be construed strictly, and the rétention of a letter by a person who came 
lawfiMy into its possession is not the misdemeanor that congress had in viéw. 
* * * But the delivery of the letter to the défendant terminated the action 
and authority of the post-office departraent over the subject-matter. It was 
directed to the defendant's care. He was designated as the person to receive 
it from the post-offlce. So far as the department was concerned its responsi- 
bility ended with the delivery to him. * * • It was suggested on the 
argument that Judge Cadwallader gave a différent view of the section, hold- 
ing in a récent case that a défendant was liable to its penalties who opened a 
letter addressed to his care, to a feniale servant of his family — the letter hav- 
ing been delivered to him by the otBcials of the post-offlce. The caseis not 
r-eported, and there may hâve been circumstanees connected with it that justi- 
fled such a construction, and which do not appear hère." 

See, also, U. S. v. Mnhaney, supra, where the letter was taken by 
the défendant in whose care it was directed. 

Under this section of the Revised Statutes it may be that delivery ot 
a letter to a person in whose care it is addressed is such a delivery 
as that the person receiving it is not guilty of the uulawful taking 
denounced by this law. Indeed, the régulations of the postmaster 
gênerai (made by légal authority) in such cases require the delivery 
to the person addressed, rather thau to the person in whose care 
addressed, only when so requested by the former. Postal Laws and 
Keguiations, § 280, (Ed. 1879.) 

î bave examined with considérable care the cases on this subjeet 
arising under the English postal laws. The question there almost 
always turns on the définition of a "post-letter," and nearly ail the 
cases discuss it with référence to the time or circumstanees under 
which a letter becomes a post-letter, or whether it bas ever been such, 
rather than when its character as such ceases, because the English 
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statute points ont with so much particiilarity what sîiall oonstitute a 
delivery, or rather when a letter shall cease to be a post-letter; ita 
character as sueh continuing "to the time of its being delivered to 
the person to whom it is addressed, or to his house or office, or to his 
servant or agent, or other person considered to be authôrized to re- 
çoive the letter accôrding to the usual manner of delivering that per- 
Bon's letters." 1 Vict. c, 36, § 47. A few of the English and some 
other cases examined are coUected in a note to this opinion. 

The argument made for the défendant in this case would incorpo- 
rate into our statute ail the provisions and limitations of the English 
statute; and the court hère is asked to rule on the question pre- 
sented as though it now contained tliem. But I cannot accède to 
this doctrine. Congress bas denounced in unambiguous térmS the 
intermeddling with correspondence transmitted by mail "before it bas 
been delivered to the person to whom it was directed;" and while the 
delivery to an authôrized agent of the addressee may possibly be agopd 
delivery within the meaning of the statute, I ana not prepared to hold 
that the placing of a letter in a private letter-box, or leaving it in an 
office or hall, by the letter carrier, in the absence of the person to 
whom it is addressed, even with his sanction, exposes it to the dépré- 
dations of strangers beyond the purview of this section or the power 
of congress to create and punish the oiïenee. Public policy requires 
a différent construction of this statute; and the laws creating and 
governing our entire postal System, now grown to such huge dimen- 
sions, hâve, by their varions provisions and the régulations made in 
pursuance thereof, undertaken, since the establishment of the gov- 
ernment, to protect correspondence from ail manner of déprédation 
and unlawful interférence from the time of mailing till it reaches the 
hands of those entitled to break the seal. For example, section 
3928 provides that a receipt shall be taken upon the delivery of any 
registered mail matter and returned to the sender; section 3936 pre- 
scribes how undeiivered letters shall be returned to the writers ; and 
sections 3938 and 3939 provide for a like.return of request letters 
and valuable dead letters. Mail matter directed to and left at hôtels 
"must be returned to the post-office as soon as it is évident that it 
will not be claimed." "Officers of clubs and boards of trade or 
exchange should not hold unclaimed letters longer than 10 days, 
except at the request of the person addressed." Post. Laws & Keg. 
p, 30. See, also, Id. §§ 275-294, as to the delivery of letters ad- 
dressed to a firm, letters coming from the pension office, those 
directed to .officiais, minors, deceased persons, assignées, defunct 
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3orporations, fictitious persons, and thôse sent to a place at whioh 
there is no post-office. See, also, "Delivery of Letters," 13 Op. of 
Atty, Gen. 395, 406, 481. In this last opinion letters arrived at a 
post-office, directed to a young lady over 18, but under 21, years of 
âge, which were claimed both by Ilerself and her guardian, and the 
attorney gênerai held she was entitled to them, citing the section 
now under considération. See, also, officiai opinions of assistant 
attorneys gênerai of post-office department, (Post. Laws & Eeg. 328, 
331, 333, 337, 344,) and opinion No. 67, referred to on page 347 in 
manuscript which I hâve obtained from the department, it being the 
departmental construction of section 3892. The opinion uses this 
language : 

" Ifc was evidently the intention by the section (and it should be so con- 
strued) to make the taking or receiving by any peraon of a letter of th» 
description set eut in the section, 'with a design to obstruct the correspond- 
ence or pry into the business or secrets of another,' an ofEence complète in 
itselt" 

The word "deliver" has perhaps as many différent shades of meaning 
ascertained by judicial interprétation as any other term known to the 
law. I hâve examined a large number of cases in which it has been 
defined, including those involving the delivery of deeds, the delivery 
of goods under a contract, the delivery by and to common carriers and 
vessels, and the delivery of notices, telegrams, and the like. A few of 
the cases will be briefly noticed. Ostrander v. Brown, 15 Johns. 39, 
and Price v. Powell, 3 N. Y. 322, décide that, "as between carrier 
and consignée, delivery implies mutual acts of the two. Landing the 
property on the wharf at the end of the voyage is not a good delivery 
without, at the least, giving notice to the consignée." In the case of 
O'Bannon v, Southern Express Co. 51 Ala. 481, it was held that merely 
placing goods in such a position that the receiving clerk in a carrier's 
office might see them, but without calling his attention to them, is 
not a delivery. In Cox v. Todd, 7 Dowl. & R. 131; S. C. 16 C. L. 
277, on a contract that barley should be delivered during April, the 
court uses this language :' "If the word 'delivered ' mesns no more than 
brought, then the plaintiff has performed the contract; but I think that 
is not the meaning." The case of Hill v. Humphreys, 2 Bos. & Pull. 
343, was an action for the recovery of attorneys' fées. By the Eng- 
lish statute, before such an action could be maintained, a bill of the 
fées 30 days before suit was required to be "delivered to the party to 
be charged therewith, or left for him at his dwellJng-houee or last 
place of abode." The bill was left at defendanfs counting-house, and 
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Lord Eldon directed a nonsuit. In Vincent v. Slaymaker, 12 East, 
372, an action of the same character, the delivery was to an attoi- 
ney of the défendant, and it was held a good delivery to the défendant 
by a divided court, Lord EUenborough dissenting. Later, in 1849, 
and after thia statute had been amended by allowing a delivery at the 
place of business or by post, the case of McGrefjor v. Kciley, 3 Exch. 
E. 794, an action for such a bill of fées was decided. The plea al- 
leged that no bill had been delivered to défendant or sent by post to 
or lef t for him at his place of business or dwelling-house ; replication 
that plaintif did deliver to défendant. The proof was that witness 
went to defendant's house and delivered the bill to a servant at the 
door. It was objected that this was no proof of delivery to the défend- 
ant. PoUock, G. B., overruled the objection, and the case was reserved 
for the considération of the court whether there was proof of personal 
delivery, and the only question considered was whether there was any 
évidence from which a jury might infer that défendant received the 
'bill, and it was resolved that there was. 1 Taylor, Ev. § 182 ; 2 Whart. 
Ev. § 1326, and cases cited. 

In most of the cases decided on this statute adversely to the views 
we entertain, the courts base their décisions on the ground that after 
the let^er carrier, or other postal agent, has parted with actual 
possession of a letter "ail action and authority of the post-ofl5ee de- 
partment terminâtes as toit;" but non constat th.&i it then, and before 
it actually reaches the person for whom it was intended, becomes a 
subject of public plunder, beyond the power of the government to 
punish for its embezzlement or destruc Jon. Some of the cases, by 
their reasoning, intimate that the act is unconstitutional as being 
beyond the legitimate scope of législative enactment delegated to 
congress. But the late case of U. S. v. Hall, 98 U. S. 343, decided 
in 1878, overrules ail such objections. This was an indictment 
under section 4783, Eev. St., against a guardian for embezzling the 
pension money of his ward, in violation of his trust, The case came 
before the suprême court of the United States on a certificats of 
division in opinion between the judges of the circuit court, and invol ved 
substantially two questions : First, whether tbe offence is committed 
when the embezzlement charged did not take place until the pension 
money was paid over by the government to the défendant, as guard- 
ian of his ward ; and, second, whether the act of congress defining 
the offence charged is a valid law, passed in pursuance of the con- 
stitution. Both thèse questions were decided in the affirmative by a 
ucanimous court, Justice Clifford delivering the opinion, which is an 
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exhaustive review of the législation of congress, and of the cases, both 
state and fédéral. The reasoning in that case, and its analogy to 
the one under considération, are décisive of the questions hère, and 
accord fullj with my own judgment on the principles hère involved. 
And, indeed, if a guardian, who is an ofîScer of the state, under bond 
for the faithful discharge of his duties as' such, is punishable for 
embezzliug the pension money of his ward, after he had lawfully 
received it, and after its final and complète payment by the United 
States, a fortiori, one is punishable who wrongfully, without any 
authority of law, or pretence of authority, in fact, ombezzles or un- 
warrantably interfères with mail correspondence which bas parted 
from the actual possession of the postal authorities, but before its 
receipt by the person for whom it was intended, and to whom it was 
directed, and to whom the government undertook to convey and deliver 
it : provided, of course, the offence is created by statute in either 
case, as is the fact. Every objection made hère, as well as many 
others, was urged in U. S. v. Hall. It was there insisted that 
the statute was municipal in its character, operating directly on the 
conduct of individuals; that if congress may pass such a law it may 
assume ail the police régulations of the state ; that as the state law 
authorized the guardian to receive the money, he cannot, under an 
act of congress, be punished for embezzlement after lawfully receiv- 
ing it; and that when the payment is made to the guardian, the 
money ceased to be under the constitutional control of the United 
States. But the suprême court was "unhesitatingly of a différent 
opinion," for reasons stated with remarkable force and cleamess. 

The wisdom of the policy which originated this and kindred stat- 
utes for the protection of the mails, and bas kept them alive and 
operative, substantially in their présent form, for 60 years, cannot 
but be apparent when we consider for a moment the object for which 
they were designed, and the multiplicity of varied interests, commer- 
cial, social, governmental, financial, and in short of every descrip- 
tion, which are entrusted to the mail department of the public serv- 
ice. And it is of the utmost importance that the immense corre- 
spondence of the country should be most carefuUy and scrupulously 
guarded by wholesome laws made for its protection at ail times and 
under ail cireumstances, from the time of mailing until it reaches those 
who are entitled to its secrets. The public bave a right to repose 
just this kind and degree of confidence in the postal System of the 
government; and in my judgment congress, if it bas not already done 



UNITED éïATES ». m'CEBADY. 237 

so, can constitutionally enact laws for the protection of the mails to 
such an extent. 

The System of mail delivery in cities by letter carriers is of com- 
paratively modem date, and is constantly increasing with the growth 
and development of the country. It necessarily affords greater and 
more abondant opportunity for the commission of offences like those 
charged in this case than the older method of delivery at the post- 
office. Letters are left in private boxes, on tables, counters, and 
under doors, and if the system is to be efficient they musfc be protected 
in that situation. Indeed, the postmasters gênerai hâve for years, by 
their printed régulations, urged the public to "provide, in cities where 
letter carriers are employed, letter boxes at places of business or pri- 
vate résidences, thereby saving much delay in the delivery of mail 
matter." For the above reason, it seems to me that section 3892 
should receive a libéral construction by the courts. The evil to be 
remedied and guarded against is so easy of accomplishment it could 
not, under an opposite or différent construction be prevented by the 
existing statute. It is ample in its letter and spirit, and was, no doubt, 
intended to protect the seals of ail correspondence through the mails 
until actual manual delivery to the party addressed, or bis authorized 
agent. The courts should, in my judgment, effectuate that intention 
by so construing it, and not devolve the duty of affording the required 
protection on the states upon any theory that there is a want of con- 
stitutional power in eongress to do it. It seems an unnecessary sep- 
aration of the subject-matter to so divide the duty of protection. 

I am, therefore, of the opinion that the spécial verdict in this case 
renders the défendant guilty of the offence charged in the indict- 
ment. 

Note. Consult U. S. v. Nutt, 1 McLean, 499 ; U. S. v. Pearce, 2 McLean, 14; 
U. S. V. Martin, Id. 256; U. 8. v. Lancaster, Id. 431; U. S. v. Fish»r, 
5 McLean, 23; Z7. S. v. Whitaker, 6 McLean, 342; U. S. v. Emerson, 5 
McLean, 406; U. S. v. Patterson, 6 McLean, 466; U.8. v. Bélew, 2 Brock. 
280; U. S. V. Foye, I Curtis, C. C. 864; Dewee's Case, Chase's Dec. 533; U. S. 
V. Wilson, 1 Baldw. C. C. 102; U. 8. v. Wood, 3 "Wash. C. C. 440; U. 8. *. Eart, 
1 Pet. C. C. 390; U. 8. v. Baugh, 1 Fed. Eep. 784; U. 8. v. Hardyman, 13 
Pet. 176; Jîea; v. Harley, 1 Car. & Kir. 89; Rex v. Gardner, 1 Car. & Kir. (47 E. 
C. L.) 628; Reg. v. Newey, Id. 629, note a; Reg. v. Jones, 2 Car. & Kir. 236; 
Reg. V. Looney, Id. 466 ; Reg. v, Bickerstaff, Id. 761 ; Reg, v. Wynn, Id. 859 ; 
Rex V. Pearson, 4 C. & P. 472 ; Reg. v. Mense, 1 Car. & Marsh. 234. And aa 
to construction o£ statutes, 8pofford v. Kirki 97 U. S, 484, 490 ; U. S. v. Justices 
of Lauderdale County, 10 Fkd. Bep. 460. Compare, also, Rev, St. §§ 3890, 
3891, 5467. 5469, 5470, 5471. 
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United States v. Cokbin. 
(Oireuit Court, D. New Hampshire. March 13, 1882.) 

1. UniMiNAi. Law—Indictment— Double Pi^eading. 

The expression "writing and affldavit," standing alone in an îndictment, 
may mean two documents, but wlien accompanied by a récital of the writing 
and affidavit it is clearly shown to be but one instrument, and the pleading is 
not double. 

2. Sbnding Falsb Affidavit to Penbion-Office— Indictment — Essential Ai- 

LKaATIONS. 

An indictment for an offence agsinst the statute of March 3, 1823, (3 St. at 
Large, p. 771, § 1,) for sending a false writing and affldavit to the pension-offlce, 
must set eut ail the ingrédients of the ofEence with certainty and précision, 
and with sufflcient partioularity, that the court may know from the indictment 
whether he is to be trled for sending a writing and affldavit, not genuine in its 
exécution, or one genuine in its exécution but false in statement, and the par- 
ticular statements which are false, and that they are material, or judgment will 
be àrrested on motion. 

On Motions for New Trial and in Arrest of Judgment. 

Mr. Rolfe, U. S. Atty., for the United States. 

Mr. Burke, for respondent. 

Cl.irk, D. J. The respondent was indicted under the statute of 
March 3, 1823, (3 St. p. Y71, § 1,) for sending a false writing and 
affidavit to the pension-office. He was found guilty by the jury, and 
now moves for a new. trial, for varions rulings of the court; and for 
arrest of judgment, for certain faults and defects in the indictment. 

Before examining carefully the reasons for a new trial, the court 
bas turned its attention to the motion in arrest of judgment ; because, 
if the indictment be so déficient or insufficient that no judgment ought 
to be rendered upon it, a new trial would be of no avail to the govem- 
ment. And so, if it be found that ail the rulings of the court upon 
the trial were right, and there was no occasion for a new trial, and 
yet the indictment wàs fatally faulty, the judgment would hâve to be 
àrrested. Is, then, this indictment sufficient in its allégations, and are 
they well and correctly stated ? The respondent saya it is not suffi- 
cient, nor is the pleading good : 

(1) Because it is double, containing or inclading two distinct offences in. 
one count, to-wit, that he (the respondent) transmitted to the pension-offlce a 
certain writing and affldavit^two distinct documents. (2) That it (the in- 
dictment) does not deflnitely and speciflcally allège or assign the particnlar 
statements in the writing and affidavit believed to be false, and traverse th& 
same, or alleged that they were falsè ; and (3) that it charges no act which is a 
crime or misdemeanor by the laws of the United States. (4) The act of March 3,. 
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1823, (3 st. p. 771, § 1,) provides " thafc if any person or persons shall fâlsely 
make, alter, forge, or counterfeit," or shall transmit to or présent at, or cause 
or procure to be transmitted to or presented at, any office or offlcer of the gov- 
ernment of the United States, any deed, power of attorney, order, certificate, 
receipt, or other writing, in support of or in relation to any account or claim, 
with intent to defraud the United States, knowing the same to be false, altered, 
forged, or counterfeited, every such person shall be deemed and adjudged 
guilty of felony. 

The indietment, after reeiting that one Shedd had a claim against 
the United States, and that the respondent was intending and eon- 
triving to defraud the United States, and to induce them to pay the 
claim of Shedd, allèges that the respondent "did transmit, and cause 
and procure to be transmitted, to the office of the commissioner of 
pensions," to-wit, to the office of the commissioner of pensions of 
the United States, a certain writing and affidavit, purporting to be 
made, subscribed, and swom to by one Adolphus Hall, and by one 
Jacob Litchfield, both of Grantham, in said district, in which writing 
and affidavit it was alleged and declared as follows : It then sets out 
the affidavit, in hac verba. Then it proceeds : "The said Austin 
Corbin then and there, well knowing the said writing and affidavit to 
be false and untrue, and then and there well knowing the state- 
ments contained in said writing and affidavit to be untrue and false, 
then and there did willingly transmit to, and did cause and procure 
to be transmitted to, the office of the said commissioner of pensions 
the said false writing and affidavit," etc. Grounding himself upon 
this expression of "icriting and affidavit," the respondent supports his 
first objection, beoause he says the pleading is double; that he is 
accused of two crimes in the same count — that of sending a false 
writing, and of sending a false affidavit, to the pension-office. If this 
were so, we are inclined to the opinion that the objection would be 
of more serious import. Two crimes cannot be charged in the same 
count, and judgment will be arrested for such defective pleading. 
State V. Nelson, 8 N. H. 163; Morse v. Eaton, 23 N. H. 415. But 
we are of the opinion such is not the case hère. 

The expression "writing and affidavit" may mean two documents, 
or it may mean one — a writing called or known as an affidavit. 
Standing alone it might be ambiguous; but where the writing and 
affidavit is reeited in the indietment it is shown clearly to be but 
one instrument, — an affidavit, — a writing called an affidavit. 

This objection, therefore, must be overruled. If the sensé of a 
word be ambiguous, it shall be coniîtrued according to the eontext. 
Arch. 41, and authorities cited. The next- objection, that the indict- 
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ment does not specify the particular statements in the affidavit lelied 
upon as false, is of a more serious character. The same objection 
in substance was taken at the trial, but was overruled upon the 
authority of the case in 8 How. 41, (U. S. v. Staats.) 

The oiïence in that case was the same as in this; the indictment 
was substantially the same in its allégations, and upon the same 
clause of the same statute. There was in that case no particular 
assignment of the falsity of the writing or affidavit, but a gênerai allé- 
gation that the respondent knew that it was "false and uutrue, " and 
the court held that the acts charged constituted an offence within the 
provisions of the statute, and overruled the particular objections there 
taken. A more careful examination of that case, however, and other 
authorities, together with a considération of the principles and rules 
regulating criminal proceedings, bas satisfied us that the objection is 
a fatal one, and that the judgment in this case must be arrested. 
Though in the case of U. S. v. Staats the indictment was the same as 
hère, the point made hère was not made there, nor does the attention 
of the court appear to hâve been called to it. Two considérations 
arose there : (1) Whether the indictment should not hâve described 
the offence to hâve been committed "feloniously,-" and (2) whether 
the acts charged constituted the oflfence described in the statute ; 
that is, whether the sending a writing false in its statements consti- 
tuted the offence, or a writing false in its exécution — not a genuine 
paper, The court held that the offence need not be described as com- 
mitted feloniously, and that sending a paper containing false state- 
ments, though genuine in its exécution, constituted the oiïence, but 
nothing f urther. No question was i/here made, like the one in this case, 
whether, in describing the offence, the indictment should not bave 
been framed with more particularity, and hâve shown more definitely 
in what the falsity of the writing consisted. 

It is a well-established rule in criminal proceedings that every 
indictment must charge the crime with such oertainty and précision 
that it may be understood, charging ail the requisites that constitute 
the offence, and that every averment be so stated that the party 
accused may know the gênerai nature of the crime of which he is 
accused. 1 Chit. Crim. Law, 172; Arch. Crim. PL & Ev. 39. Thus, 
in an indictment for obtaining money by false pretences, it was held 
necessary to specify the false pretences. R. v. Mason, 2 T. E. 581; 
jR. V. Munoz, 2 Strange, 1127. So, in an indictment for extortion, 
the indictment must show what fee was due, and what was taken. 
jR. V. Lake, 3 Léon, 268. An indictment for stopping the highway 
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muBt specify what part was stopped, R. v. Roherts, Show. 389. So 
an indictment which may apply to either of two différent offences, and 
does not specify which, is bad. R. y. Marshall, 1 Moody, C. C. 158. 

Where the statute made it felony maliciously to kill cattle, it was 
held the particular kind of cattle must be specified. R. v. Chalkley, 
Roscoe & Eyan, 258. 

Applying the rule as to certainty thus laid down by Chitty and Arch- 
ibald, and illustrated by thèse décisions, the defects of this indict- 
ment become very apparent. 

The indictment allèges the sending of a false writing and affidavit 
to the pension-office. Now, an affidavit may be false in its making, 
it may be forged, or it may be false in its statements. This indict- 
ment allèges that the affidavit was false and untrue, and that the 
statements in it were untrue and false, — an allégation broad enough to 
inolude a false and forged instrument, and one false in its statements 
but genuine in its exécution, without specifying which. It may ap- 
ply to either of the two offences, or both, but does not specify which, 
and therefore falls within the case of R. v. Marshall, 1 Moody, C. C. 
158. Again: "The spécial matter of the whole fact ought to be set 
forth with such certainty that it may judicially appear to the court 
that the offence has been eommitted," (1 Russell, Crimes, § 304; 
Salkeld, Pleas of the Crown, book 2, c. 25, § 57;) and if any fact or 
circumstanoe which is a necessary ingrédient of the offence be omit- 
ted in the indictment, such omission vitiates the indictment. Thus, 
in an indictment against a person for not serving in the office of con- 
stable, the mode of élection must be set out to show that he was 
legally elected. R. v. Harpur, 5 Mod. 96. So, iii prosecutions for 
perjury, the indictment must allège not only the taking of the oath, 
but in what proceeding and before what court, and that the oath was 
material. It must also set out particularly that part of the oath 
relied upon as false, with particular averments of its falsity. Arch. 
PI. & Ev. 538, 539 ; Hawkins, book 2, c. 25, § 57. The statute in 
this case makes it an offence to send a false affidavit to any office 
or officer of the United States knowingly and with intention to 
defraud. 

In the case of U. S. v. Staats, 8 How. 41, the court held that 
an affidavit or writing false in its statements, in contradistinction 
from falsity in exécution, was within the description of the offence 
in the statute. 

v.ll,no.3— 16 
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The affidavit set ont ia tbe indictment in thîs case oontaîns numer» 
OUB allégations. Some are material, some are not. Probably no one 
•would contend that if the affidavit or writing were false only in some 
immatériel statements the crime had been committed; yet there is 
no allégation that the false statements were material, and no such 
pai-ticular spécification or description of the false statements as will 
enable the court to say that they were material. It is quite true 
that the court instructed the jury that they must find the affidavit 
false in some material matter or allégation, but taking the indict- 
ment, and the verdict of guilty, no one can say whether the jury 
found the affidavit false in a material or immaterial part. And if it 
be Sound law that the affidavit must bave been false in some ma- 
terial allégation to warrant conviction, then it follows there are not 
sufficiently spécifie allégations in the indictment to sustain the ver- 
dict and warrant a judgment upon it. The indictment should bave 
alleged the material false statement. 

It is contended in the brief of the prosecuting officer that this is 
an offence, made such by spécial statute, and is set out in the lan- 
guage of the statute, and is, therefore, suffioient. But neither of 
thèse propositions can, as we think, be successfully maintained. 

Archibald (PI. & Ev. 46) says : 

"As to indictments for ofEences created by statute, the statute contains a 
définition of the offence, and the offence consista of the commission or omis- 
sion of certain acts under certain circumstances, and in some cases with a 
particular intent. An indictment, therefore, for an offence against the stat- 
ute must with certainty and précision charge the défendant to hâve com- 
mitted or omitted the acts under the circumstances and with the intent 
mentioned in the statute; and if one of thèse ingrédients in the offence be 
omitted, the défendant may demur, move in arrest of judgment, or bring writ 
of error. The defeet will not be aided by the verdict." 

He cites Lee v. Clarke, 2 East, 333, and other cases. 

The statute of 7 Geo. IV. c. 64, § 21, provides that if the indict- 
ment describe the offence in the words of the statutes, after verdict, 
it will be sufficient in ail offences created or subjected to any greater 
degree of punishment by any statute; but we hâve no such statute. 

Salkeld says, (Pleas of the Crown, book 2, c. 25, § 111 :) "Neither 
doth it seem to be always sufficient to pursue the yery words of the 
statute, unless by so doing you fully,.directly, and expressly allège 
the fact in the doing or not doing thereof the offence consiats, with- 
out any, the least, uncertainty. " 
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We are of opinion that ail the ingrédients of this offenoe are not 

set eut with sufficient particularity, and that neither the court nor 
the respondent eoald know from the indictment whether he was to he 
tried for sending an affidayit to the pension-office, not genuine in its 
exécution, or one genuine in its exécution, but false in statement; 
nor, if 80 false in statement, whether in a material or immaterial 
allégation ; and that the judgment should be arrested. 
Judgment arrested. Défendant discharged. 



United States v. Hewitt. 

(District Court, D. New Jersey. February 23, 1882.) 

Cbdiotal Law— 'WiTHHoiiDraa Pension Monet. 

■Where the agent or attorney of a pensioner coUected the pension money, and 
by the consent and at the request of the pensioner, in good faith, retained suffi- 
cient of the money in his hands to pay certain debts due by the pensioner to 
certain parties, and also retained $200 for his professional services rendered for 
the pensioner in other matters not connected with the procurement of the pen- 
sion money, there is not such a rétention of pension money as ia conteraplated 
in thé offence described in section 5485 of the Revised Statutea. 

The District Attorney, for the prosecntion. 

Mr. Wescott, Mr. Harned, and Mr. Crandall, for the defence. 

Nixon, D, J., (charging jury.) With the législation of congress to 
raise and support armies for the suppression of the rébellion against 
the government of the United States began, also, législation for the 
relief of those who were injured, aud for the support of the familles 
of those who were killed in the service. As thèse beneficiaries of the 
nation were generally from the humbler walks of life, and ignorant, 
it soon became necessary to enact laws for their protection against a 
classof men called "pension agents," who too often used their posi- 
tion in prosecuting the claims of pensiôners to enrich themselves at 
the expense of the unfortunate persons who were the objects of the 
bounty of the government. Accordingly, on the fourteenth of July, 
1862, an act was passed which made it an indiotable offence for an 
agent or attorney, directly or indirectly, to demand or receive any 
greater compensation for his services in procaring a pension tban $5 
for preparing or filing a déclaration by the applicant, and $1.50 for 
any additional affidavits required by the commissioner of pensions, 
or who Bhall wrongfuUy withhold from a pensioner or claimaîit the 
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■whole or any part of the pension or claim allowed or due to snch 
pensioner or claimant. Various other acts were passed from time to 
time, having the same gênerai objecta in view, until 1873, when the 
law now in force was approved, and which stands on the Eevised 
Statutes of the United States, in section 5485, as foUows : 

"Any agent or attorney, or any other person, instrumental in prosecnting 
any claim for pension, * * * who shall directly or indirectly contract or 
demand or receive or retain any greater compensation for his services, or 
instiiiraentality in proseeuting a claim for pension, * * * than is provided 
in the title pertaining to pensions, or who shall wrongfully withhold from a 
pensioner or claimant the whole or any part of the pension or claim allowed 
or due such pensioner or claimant, * * * shall be deemed guilty of a high 
misdenieaiior, and upon conviction thereof shall, for every such ofEence, be flned 
nol exceeding $500, or imprisoned at hard labor not exceeding two years, or 
botli, at the discrétion of the court." 

That is the section under which this défendant was indicted. As 
it was passed in 1873, you observe in the first part of the section 
this provision: "that any attorney or agent who shall directly or indi- 
rectly contract or demand or receive or retain any greater compen- 
sation for his services in proseeuting a claim for pension than is pro- 
vided in the title pertaining to pensions, shaU be guilty," etc. This 
has référence to a section then standing under the head of pensions, 
to-wit, section 4785. The lirait of the charge to be made for services 
(not, I suppose, including necessary actual expenses) was then found 
in section 4785 of the Eevised Statutes, which déclares that no agent 
or attorney shall demand or receive any other compensation for his 
services in proseeuting a claim for a pension than such as the com- 
missioner of pensions shall direct to be paid to him, not exceeding 
$25. The law thus stood until June 20, 1878, when another aetwas 
approved limiting the charge for services in pension cases to $10, 
and expressly repealing section 4785. The repeal of this section 
having created a différence of opinion in the courts as to whether an 
indictment could be maintained under this clause of section 5485, 
which forbids a greater compensation than was provided for in the 
title of the Eevised Statutes pertaining to pensions, eongress put the 
question at rest by enacting on the third of March, 1881, that the 
provisions of section 5485 should be applicable to any person who 
violâtes the provisions of "the act relatiug to claim agents and attor- 
neys in pension cases," approved June 20, 1878. This législation is 
not without its difficulties, and the proper construction of the pension 
laws between June 20, 1878, and March 3, 1881, is obscure. The 
offence charged against this défendant in the first count of the indict- 
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ment ■was commîtted, if at ail, between thèse dates ; and it is doubt- 
ful whether there existed in the title of the Eevised Statutes pertain- 
ing to pensions during that time any provision limiting the fee which 
any agent or attorney might lawfuUy demand or receive for his 
services. 

The statute is a pénal one and must be construed strictly. The 
défendant is entitled to the benefit of ail doubts, and I must there- 
fore hold that there can be no conviction under the iirst count of the 
indictment. 

You will then, gentlemen, dismiss from your considération the 
question of the guilt or innocence of the défendant under the first 
count, and turn your attention to the second count. 

The second count substantially charges that the défendant, being 
the attorney of Benjamin Barnes in prosecuting a certain claim of 
said Benjamin for a pension under the laws of the United States in 
pursuance of pension certiûcate No. 166,663, issued tosaid Benjamin, 
and having received from the United States the pension motaey al- 
lowed to and due to said pensioner to the amount of $1,610.73, did 
wrongf uUy withhold from the said Benjamin a large part of said pen- 
sion, to-wit, the sum of $500. The spécifie charge is that he unlaw- 
fully withheld pension money belonging to the pensioner. The 
uncontradicted proof in the case is that the défendant had been 
instrumental in procuring the pension; that thèse services had been 
rendered under a written agreement between him and the pensioner, 
approved by the commissioner of pensions, in which the fee for ail 
the services should be $25, and that, the $25 bas been paid. AU the 
money, therefore, which came to the pensioner was his money. It 
came to the hands of the défendant by a check from the department. 

I won't say how — no matter how — the évidence seems to be that 
this man Starns took the check from the post-office, carried it down 
to Hewitt's office, and what took place you hâve heard the witnesses 
state. The évidence is that the pensioner came to the office of the 
défendant, and the question is, did he pay it over to the pensioner, or 
did he unlawfully withhold from him a portion of it? 

Now, gentlemen, you bave heard the testimony of the pensioner, 
Barnes, and also the statement of the défendant himself. You see how 
ignorant the former is ; you heard what unfortunate habits he bas 
contracted, and you know what allowance should be made for his co3i- 
duct and his conversation. You also should hot forget the terrible 
strain which a charge of this kind subjects the défendant to, and also 
what allowance should be made for his apparently contradictory stories 
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about the précise character of the relations of the parties and the 
nature of the transactions between them. This fact is conceded, to 
begin with: that about the first of May, 1880, the check of the pen- 
sioner, Barnes, came into the possession of the défendant for the 
amount of his pension money, to-wit, $1,610. That was the whole 
amount of the arrearage from January, 1863, up to the titne the cer- 
tiflcate was issued, less $25, which had been paid to Mr. Hewitt him- 
self . It also seems to be conceded that the défendant had been instru- 
mental in procuring this money for him. 

It is also proved that the défendant procured the pensioner's 
indorsement upon the check, — the same being payable to his order, — 
and they told him that the check must go back to Washington. That 
is an uncontradicted fact in the case; repeated by Barnes himself at 
two différent times, and not disputed by the défendant. Barnes had 
the right to infer from this statement, — being himself an ignorant 
man, and not knowing, as he said, the différence between a voucher 
and a certificate until they told him what the différence was, — he 
had a right to infer, then, how much money was due to him for the 
arrears upon his certificate, but there is no évidence that any one 
told him that the money had in fact been paid by the government. 
He thought that something fnrther was to be done at Washington 
before he could get his money. 

The defenee is that on the arrivai of the check the parties met, 
under the circumatances detailed by the witnesses, at the défendant'» 
office and agreed — Barnes himself being there — as to the distribu- 
tion of the money ; that it was understood by Barnes that more than 
one-half should go to Starns, for an account which he had against 
him ; that $200 should go to a grocer for a bill that Barnes had con- 
tracted, and another $200 to be retained by the défendant for other 
professional services, and that the reaidue of the whole amount was 
paid to the pensioner from time to time until ail the money was 
exhausted. Now if this is true, gentlemen, although it is not, in my 
judgment, in complianoe with the spirit, and certainly not with the 
letter, of the pension laws, it has much to do with the defendant's 
actual criminality. 

The law required the défendant to give the check to the pensioner, 
and say to him, substantially : "I hâve received my pay of $25, and 
this money is yours, except so far as I hâve made myself liable to the 
grocer for your bill. Go to the bank with me, if you please, and get 
your money, and then we will come back hère, and you will pay what 
you hâve honestly agreed should be expended in advance for your 
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support." That is what the law required this agent to say to Barnes. 
He did not take this course, but kept the money in his own hands. 
He says that in conséquence of Barnes' habits and living, and at 
Barnes' request, the money, by agreement, was left in his hands. 
Barnes dénies this, and says he thought he was getting the money as 
fast as it came from Washington. He was a very ignorant man; but 
Hewitt kept the money in his own hands, and made thèse paymenta 
in accordance, as he asserts, with the agreement and consent of the 
pensioner. 

Now, I want the verdict of the jury upon this defence. I wish, 
therefore, when you go out, in the first place, you ask yourselves this 
question : Is it true, as alleged by the défendant and denied by the 
pensioner, that there was an agreement, to which Barnes assented, 
that one-half of this money — more than one-half — should go to 
Starns ? Take ail the testimony you hâve heard of the transaction 
and then inquire : Did Barnes ever agrée, or did the défendant him- 
Bélf, at that time, bave reason to believe that Barnes had agreed, that 
Starns should take the major part of this money for some Mil which 
it is alleged he had against him? There is one difficulty about this 
view which is adverse to the défendant, but I must state it hère, be- 
cause we want ail the facts. If that was the understanding at the 
time, how cornes it that the défendant should be instrumental in draw- 
ing up a paper and getting Barnes tomake his mark ? Nayj more than 
that, why did he draw up an afSdavit, and get Barnes to swear to it, 
that ail this money which Starns got was given by the pensioner to 
Starns without any fear, force, or favor, collusion, or compulsion ? Of 
course, gentlemen, if there is any collusion in this case between Starns 
and Hewitt, with regard to this poor man's money, then ail this de- 
fence is a pretence. The question for the jury to décide is, why did 
Hewitt protect himself or protect Starns from a proper and honest 
transaction, as he supposed, by getting him to swear to something that 
was not true ? 

Now, the only reply to that is this : it might be that Hewitt did not 
believe that this money was hoanfide due to Starns; he might bave 
had some doubts about that, and he thought before he paid to Starns 
he would see whether the pensioner himself was wîlling to swear 
that this was a fair, free, and honn fide transaction, and not com- 
pulsion. 

Then, the next point for you to consider is, was the rétention of the 
$200 for professional fee in other matters in pursuance of an agree- 
ment with the pensioner? If this défendant performed professional 
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services which he was entitled to be paid for, and if this pensioner 
agreed to let him hâve it upon the coming of his money ; if he agreed, 
knowing that the money was there, that Hewitt should retain $200 for 
thèse prof essional services, — then, in my j udgment, there was no unlaw- 
ful withholding. It was a debt that he owed — an honest debt. But if 
that was an after-thought on the part of the défendant to cover up the 
rétention of $200 which he originally intended to bave received for his 
services as a pension agent or attorney, that is for you to say. Now, 
what is the truth of that matter ? Had this défendant, Hewitt, at the 
time of that settlement, performed such professional labor in other 
matters for this poor man that $200 was a fair and honest compen- 
sation for his labor, because there is no pretence that there was any 
contract as to the amount. Hewitt saysthat Barnes agreed he should 
retain it, and Barnes dénies it. You bave heard the testimony of ail 
the witnesses. Is that an after considération, or was it an agreement 
made at the time in good faith ? 

Now, I wish, gentlemen, you to donsider this case in the light of the 
testimony and tell the court what your views are on those two points. 
If the évidence and law justify it, we ail désire that the défendant 
should bô acquitted. 

Give the défendant the benefit of ail reasonable doubts, and if, after 
careful considération, you come to the conclusion that in point of fact 
this defence is made out, then bring in a verdict of not guilty. If, on 
the other hand, you think they bave failed in that defence, it is your 
duty to convict him without regard to the conséquences, 

The défendant was acquitted. 



United States v. Moorb. 
(Circuit Court, D. New Hampshire. March, 1882.) 

1. Ckiminal Pbocedure — FOEM OF. 

Where the statute which créâtes the offence piescribes the paiticular moae 
of proceeding or form of action, that mode of proceediiig must be followed ; 
but where no mode of proceeding or form of action is menti oned, tlie jSroceed- 
ing must be in the name of the United Btates, in any proper form ot actiou, or 
by any appropriate form of proceeding, 

2 Indictmbnt — ExcEPTioHB m Btatute. 

Where an exception is contained in the same clause of a statute creating an 
offence and prescribing its punishment, the Indictment must show that the act 
or person is not within the exception ; but if the exception or proviso be in a 
subséquent clause, or a subséquent statute, it need not be staled in the indict- 
ment ; it is mère matter of defence. 
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3. Same— Vabianob between Pleading and Proop. 

Where an indictment broiight nnder Ihe statute of March 3, 1865, (13 St. at 
Large, 481,) charges the défendant with issuing an unstamped receipt for the 
payjiient of money, and the évidence shows that it was a receipt for the pay- 
mcnt of a dcbt, it was heîd, not a variance. 

4. IssoiNG UxsTAMTKD RECBipr — Indicïment S0FFICIBirr. 

An indictraent charging the défendant with Issuing an unstamped receipt is 
sufficient if it sets eut the oflonce in the language of the statute. It is the giv- 
ing of a receipt for a sum exceeding $20, and not the payment of the money, 
^■hich requires a stamp. 

Mr. Rolfe, U. S. Atty., for the United States. 

Barnard é Sanborn, for respondent. 

Clark, D, J. Tbis is an indictment against the respondent for 
issuing a receipt for the payment of money without putting upon it a 
stamp of tivo cents. It is founded upon the statutes of March 3, 1865, 
§ 1, (13 St. at Large, 481,) which is as foUows: 

" That any peison or persoiis who shall make, sign, or issue, or who shall 
cause to be made, signed, or issued, any instrument, document, or paper of 
any liind or description whatsoever, or shall accept, negotiate, or pay, or cause 
to be accepted, negotiated, or paid, any bill of exchange, draft, or order, or 
promissory note, for the payment of money, without the same being duly 
stamped, or having thereupon an adhesive staimp for denoting the duty charge- 
able tliereon, with intent to évade the provisions of this act, shall, for every 
sucli CFFEXCE, forfeit the sum of $50, and such instrument, document, or 
paper, bill, draft, order, or note shall be deemed invalid and of no effect." 

The act of July 13, 1866, (14 St. at Large, 144,) provides for the 
amount of tax imposed on receipts in thèse words : 

"Receipts for any sum of money, or for the payment of any débt, exceeding 
$20 in amount, not being for the satisfaction of any mortgage or judgments, 
or decree of any court, or by indorseinents on any stamped obligation of its 
fulfilment, for each receipt, two cents." 

Upon the trial of this indictment the respondent was found guilty. 
He now moves for a new trial and in arrest of judgment. New trials 
are granted for something wrong at the former trial, as the admission 
of incompétent testimony, the misbehavior of the jury, or wrong rul- 
ings and instructions of the judge; also for other reason, as the dis- 
covery of new and important testimony. They are within the dis- 
crétion of the court, and are to be granted only in the furtherance of 
justice. McLanahan v. Utdversal Ins. Go. 1 Pet. 107; Gray v. Bridge, 
11 Pick. 189. 

Judgments are arrested for matters apparent in the record. Bar- 
net V. Ballaiiia, 2 Nott & McC. 435; State v. James, 2 13ay, 215. 
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Some of the exceptions of the défendant are to matters of record, 
and some are to the rulings of the court. \Ve will consider them in 
the order in which they hâve been stated by the counsel for the 
respondent in his brief . 

1. That an indictment will net lie in this case. It is provided by 
the aot July 13, 1866, (14 St. at Large, 145,) that "ail fines, penal- 
ties, and forfeitures -which may be imposed or incurred shall and 
may be sued for and recovered, where not otherwise provided, in the 
name of the United States, in any proper form of action, or by any 
appropriate form of proceedings, before any circuit or district court 
of the United States for the district within which said fine, penalty, 
or forfeiture may hâve been incurred;" and there is a further provis- 
ion that the informer shall hâve a certain portion of the fine, pen- 
alty, and forfeiture recovered. 

There is no doubt of the position taken by the défendant, that 
whére the statute which créâtes the offence prescribes the particular 
mode of proceeding or form of action, that mode of proeeeding 
must be foUowed. That point is well settled. But in this statute 
there is no mode of proceeding or form of action mentioned. The 
proceeding must be in the name of the United States — in any propdr 
form of action or by any appropriate form of proceeding. Now, is not 
an indictment an appropriate mode of proceeding ? Is it not effectuai 
and speedy for the govemment? Is it not safe for the respondent? 
Does he object that, before he is put on his trial, 16 or more of his 
fellows composing the grand jury must say he ought to be tried? 
Why is it not quite as appropriate as an action of debt ? In either 
case the suit must be in the name of the United States, and carried 
forward by the same officers of the government and in the same courts. 
The statute on which this indictment is founded provides that any 
person who shall issue any writing wit.hout the required stamp shall 
forfeit $50. The respondent contends this forfeiture can only be 
recovered by action of debt. It is a gênerai rule that where a statute 
either prohibits a matter of public grievance, or commands a matter 
of public convenience, every such disobedience is indictable. State 
y. Fletcher, 5 N. H. 257; 3 Bacon, Abr. 549; Arch. Cr. PL & Ev. 1; 
1 Chitty, Cr. Law, 162. 

Injuries of a private nature are not indictable. 3 Bac. Abr. 549. 
This is not an injury of a private nature. It is a defrauding of the 
government — of public nature — a misdemeanor; also ail misde- 
meanors of a public evil example are indictable. The statute calls 
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ît an offenee. 3 Bac. Âbr. 549; 1 Russell, Crime8> é5; Rex v. Har- 
ris, 4 T. E. 202; liez v. Smith, 2 Dav. 441. 

It ifi quite true that where it is merely provided that if any person 
do a certain act he shall forfeit a Bum, to be reeovered by action of 
debt, etc., no indictment eau be supported. 1 Chit. Crim. Law, 162. 
The spécifie mode there pointed out must be observed, but in this 
statute no mode is pointed ont. 

In a subséquent statute (aet of July 13, 1866; 14 St. at Large, 
145,) it is provided that "ail fines, penalties, and forfeitures which 
may be imposed or inourred shall and may be sued for and reeovered, 
where not otherwise provided, in the name of the United States, in 
any proper form of action, or by any appropriate proceeding," etc. 
This is no limitation of the prosecution to an action of debt, or other 
spécifie mode of procédure, but is quite broad enough to cover an 
indictment. 

But it is contended that the language of the statute is "may he sued 
for," and that thèse words limit the action to a civil suit. To sue 
means to prosecute; to make légal claim; to seek for in law. Such 
are the définitions given by Webster. 

Bouvier says (vol. 2, p. 558, word, "Suit") that "in its most 
extended sensé the word 'suit' ineludes not only a civil action, but 
also a eriminal prosecution, as indictment, information, and a con- 
viction by a magistrate." 

An application for a prohibition bas been held to be a suit. 2 
Pet. 449. 

Bacon says (vol. 3, Abr. p. 642) that "an indictment is defined as an 
accusation at the suit of the king." Again, (p. 544.) "that it is a 
prosecution at the suit of the king merely;" and, again, "it being the 
kinçf's suit." 

The words "sued for and reeovered," in the statute, mean the same 
as "prosecuted for and reeovered ; " and, taken in oormection with the 
expressions "any proper form of action," "or by any appropriate pro- 
ceeding," cannot be held to exclude a suit or prosecution by indict- 
ment, as the proceeding must be in the name of the United States. 

2. The next objection is that the indietment is defective " in 
that it does not show the receipt given was not given for the satis- 
faction of some mortgage or judgment, or a deeree of some court, 
nor for money indorsed on a stamped obligation, such receipts not 
requiring a stamp. 

The rule of law in cases of this kind is very clear that, when the 
exception is contained in the same clause of the act which créâtes 
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the oflFénce, the indictment must show tliat the act or person is not 
within the exception. Arch. Crim. PI. & Ev. 48, and cases there 
cited. But it is equally well settled that if the exception or proviso 
be in a subséquent clause or a subséquent statute, it need not be stated 
in the indictment, but is a matter of defence. King v. Haie, 1 T. R. 
320 ; Arch. uhi supra, 48. 

Now, in this case, the exception is not found in the clause of the 
statute creating the offence, nor in that statute, to-wit, the act of 
March 3, 1865, (13 St. at Large, 4SI,) but it is found in the act of 
July 13, 1866, (14 St. at Large, 144.) 

The exception, therefore, need not hâve bocn set out in the indict- 
ment, and this objection cannot prevail. 

3. The next objection is that the indictment calls the receipt in 
question a receipt in payment of money, while in truth and in fact, 
the respondent contends, it was a receipt for board and horse hire. 
The receipt was in thèse words — the statute says : "Eeceipts for any 
sum of money, or for the payment of any debt." Tlie respondent 
contends that this is a receipt for the payment of a debt, and that 
so there is a fatal variance between the indictment and the proof. 
But we think the receipt is also, or as well, for a sum of money. 
There appears to hâve been a debt, which was discharged by a sum 
of money, and the receipt is for that money in payment of that debt. 
If there had been nothing in the receipt to show that the payment of 
the debt was in money, perhaps the conclusion might hâve been dif- 
férent. 

4. A further objection is that the indictment charges "that the 
receipt was issued without having thereupon an adhesive stamp of 
two cents for denoting the tax chargeable thereon," etc. This, it is 
contended, is insuiScient, and it is insisted that the allégation should 
hâve been "an adhesive stamp of the value of two cents." It is a suf- 
ficient answer to this objection to say that the indictment auswers 
ail the requirements of the statute. 

The words of the statute are, (13 St. at Large, 481,) "without the 
same being duly stamped, or having thereupon an adhesive stiuiipfor denot- 
ing the duty chargeable thereon." Now, the duty or tax on receijjts is 
two cents, (14 St. at Large, 144,) not the value of two cents, and the 
indictment foUows the statute. 

Another objection is that the court improperly ruled that the 
receipt might go to the jury as évidence of the payment of $41. The 
respondent contended it was évidence of the payment of only one 
dollar. But the court instructed the jury that they might cousider 
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the receipt as évidence of the payment of the wliole sum of $41. It 
is not the payment of money which requires a stamp; it is the giving 
a receipt for a sum exceeding $20. New, there may hâve been two 
or more payments of money, and one receipt to cover both. It is 
contended that it does not appear but that a receipt duly stamped 
was given when the $40 was paid, and so no stamp was necessary for 
the receipt of one dollar. That might be so; but, if it had been, the 
respondent eould hâve shown it in defence, and eompletely rebutted 
the évidence arising from the receipt itseif that it was for the pay- 
ment of $41. 
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'Circuit Court, D. California. April 3, 1882.) 

1. JM.OKTGAGB — CONVBTANCE IN TRUST. 

The conveyance of lands by the Southern Pacific Railroad Company to Mills 
and Tevis, in trust, to seoure the payment of certain " flrst-mortgage bonds," 
in the usual form of a mortgage, except being to trustées, with a condition of 
defeasance, providing that upon the payment of the bonds " this indenture 
and the estate hereby granted shall cease and détermine," etc., reserving to 
the grantor the " sole and exclusive management and control " of the lands, and 
only providing for an entry, foreclosure, and sale by the trustées upon default 
and subséquent demand by the bondholders, is in substance and law a mort- 
gage untier the California Code; and the right of possession until default, and 
a demand by the bondholders, remains in the mortgagor or grantor. 

2. MoKTGAGB, Sale under— Right of Possession. 

Under the Code, a mortgage may confer a power of sale upon the mortgagee, 
" or any other person," after breach of the ol)ligation secured. Where the 
power is conferred upon any person, other tlian the party secured, it neoessa- 
rily embraces a trust ; but it does not necessarily give a right of possession to 
the trustée, at least not before condition broken. 

3. Trust Deed — Right to Possession tjndeh. 

If the instrument in question, under the Code, is strictly a trust deed, rather 
than a mortgage, the resuit is the same in either case ; for it conveys no right X,ô 
the possession, management, or coutrol of the lands upon the trustées till after 
default, and a demand by the bondholders. 

4. Express Tkusts. 

Expiess trusts may be created to sell real proporty and apply or dispose of 
tho proceeds, but only " in accordance with the instrument cveatiiig the trust ;" 
and, in this instance, the lands convoya i by the terms of the de d are left in 
the sole and exclusive mauage:nent, conirol, and possession of the grantor till 
default and demand. 

5. Same — Titlb Vested. 

Under the Code, every valid express trust vestg the tille, subject to the exé- 
cution of the trust, in the trustées, and not in the beneticiaries. 



25é FEDEBAL BBFOSTEB. 

6. Ebtate— What Vebtb ot Trustées. 

Whatever the estate may be, ci-eated by the trust deed, the wliole is vested 
in the trustées ; but the estate which vests, its exteat and quality, dépend 
•wholly upon the terms of the instrument creating the trust, and not upon the 
Code. 

7. Samb — Estate not Embkaced. 

Where an express trust is created in relation to real property, eyery estate 
not embraced in the trust, and not otherwise disposed of , is ieft iu the author 
of the trust. 

8. Tkust Estate— Makagement and Conthol. 

The sole, exclusive management, control, and possession of the land in ques- 
tion, being by the express terms of the trust deed, or mortgage in question, Ieft 
in the grantor till default and demand by the bondholders, this portion of the 
estate was not embraced in the trust, and is Ieft in the author of the trust, 

9. Same — RiGHT OF Action against Trespassees. 

The right of possession, management, and control of the lands embraced in 
the mortgage, or trust deed, being by the terms of the instrument Ieft in the 
grantor, the right of action to recover possession against trespassers is also in 
tlie grantor. 

In thia caae, the défendant, in addition to the points heretofore 
made in the case of the Southern Pac. R. Co. v. Orton, 6 Sawy. 167, 
and the several cases tried with it, and the case of the same plaintifï 
against Pryor, now claims that before the institution of this action, 
plaintiff conveyed ail the lands derived under the congressional grant 
to D. 0. Mills and Lloyd Tevis ; and that, at the date of the commence- 
ment of this action, the légal title, right of possession, and, conse- 
quently, the right of action were in said Mills and Tevis, and not in 
said plaintiff; and for that reason said plaintiff cannot recover. To 
establish this defence the défendant introduced in évidence an inden- 
ture made by the plaintiff to said T>. 0. Mills and Lloyd Tevis, bear- 
ing date April 1, 1875, duly acknowledged and recorded in the sev- 
eral counties through which the road is located and in which the 
lands are situated. The récitals and provisions of said deed mate- 
rial to this question are as foUows : 

"Whereas, the partyof the first part * * * îa about to issue its first- 
mortgîige bonds upon said railroad and telegraph Une, and roUing stock, fix- 
tures, and franchises, and also upon the land granted to it by congress, * * * 
and whereas, the board of directors, * * * at a meeting of said board, at 
which ail the members were présent, did, by a resolution to that effect, which 
was unanimouslyadopted and passed, détermine and direct that first-mortgage 
bonds upon said railroad and telegraph line, its rolling stock, fixtures, and fran- 
chises, and upon said hereinbefore described lands, * * * be prepared, 
executed, and issuéd by the président and secretary of said Company; * * * 
and whereas, the said board of directors, at the meeting aforesaid, and in the 
manner and form and by the vote aforesaid, did further résolve that the said 
séries A of said bonds should be executed and issued in substantially the fol- 
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lowing form, which form is headed Tirst-Mortgage Bonds ;' and in the bond 
it is said: 'This bond is one of séries A of the flrst-mortgage bonds issued, 
and to be issued, by tlie said Southern Pacific Eailroad Company. * * * 
Ail ot said bonds are secured by a mortgage or deed of trusta bearing even date 
with the bonds, « * * duly executed by said company to D. 0. Mills 
and Lloyd Tevis, « * * as trustées, upon its railroad and telegraph Unes, 

* * * aggregating 1,150 miles of railroad and telegraph Unes, with ail the 
roUing stock, stations, fixtures, and franchises for the permanent use thereof . 

* * * Also aU the lands granted to said company by the eongress of the 
United States * * * not sold or otherwiae disposed of prior to the exé- 
cution of said mortgage,' " etc. 

the said instrument further recites that whereas eongress granted 
to said company certain alternate sections of land, and— 

"Whereas, thft said board of directors, at the meeting aforesaid, and in the 
màriher and form and by the vote aforesaid, did further direct that to secure 
the payment of said bonds a first mortgage upon said roUing stock, stations, 
flxtures,right of way, franchises, and the lands aforesaid granted by said aets of 
eongress, ndt sold, or otherwise disposed of or contracted to be sold, as shown by 
the books of said company, should be executed under the corporate seal of 
said company, and be signed by the président and secretary to D. 0. MiUs and 
Lloyd Tevis, * * * as trustées for the holders of said bonds. * * * 
Now, therefore, this indenture witnesseth, that the said Southern Pacific Eail- 
road Company, for the better seouring of the payment of the principal and 
interest of the said flrst-mortgage bonds, and in considération, also, of the isum 
of one dollar, to it in hand paid by the said paities of the second part, the 
receipt whereof is hereby acknowledged, bas granted, bargained, sold, and 
aUened, convéyed and conflrmed, and by thèse présents doth grant, bargain, 
sell, alien, convey, and conflrm unto the said parties of the second part, andto 
their suceessors duly appointed for the exécution of the trusts herein setforth, 
thefoUowing property.now or hereafter constituted, purchased, acquired, held 
in possession, and owned by said company, to-wit: The whole of the railroad 
and telegraph Une of the said company, running from the city of San Fran- 
cisco, in the state of Califomia, in a southerly and south-easterly direction, by 
way of Carnadero Junction, Salinas Valley, and Polonio Pass, to the Colorado 
river, at or near the Needles ; also, from Carnadero Junction to San Benito ; 
aggregating 1,150 miles of railroad and telegraph Unes, including ail the rights 
of way, roadway, track, and tracks, together with ail the superstructures, 
dépôts, dépôt grounds, station-houses, watering-places, work-shops, machine- 
shops, machinery, side tracks, turnouts, turn-tables, weighing scales, locomo- 
tives, tenders, cars, roUing stock of ail kinds, f uU equipments, fixtures, tools, 
and ail other property which may be necessarily or ordinarily used in oper- 
ating or repairing the said railroad, including ail of the said property which' 
is now or may hereafter, in whole or in part, be constructed or completed, 
pUrchased, acquired, held, or owned by the said company, pertaining to said 
railroad, and aU the corporate rights, privilèges, and franchises of said com- 
pany, pertaining to said road, together with ail and singular the tenements, 
hereditaments, and appurtenances thereunto belonging and appertaining, and 
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the reversion and reversions, remainder and remainders, rents, încomes, issues, 
and profits thereof, witli ail the rights, titles, interests, estate, property, suc- 
cession, cltiim, and demand, in law or equity, of the said party of the flrst part, 
of, in, and to the same or any part and parcel thereof; tohave and to hold the 
above-granted and described premises, property, and franchises, with ail the 
appartenances, unto the said parties of the second part, and to the survivor of 
them, and to their successors, duly appointed, upon trust and for the use and 
beneflt of the person or persons, body or bodies, politic or corporate, who shall 
hâve become, or be from time to time, holders of the said "flrst-raortgage 
bonds," or any of them: provided, always, and thèse présents are upon the 
express condition, that if the said party of the flrst part, or its successors, 
shall well and truly pay, or cause or procure to be paid, unto the holders, from 
time to time, of said bonds, and each and every one of them, the said sums of 
money secured to be paid by the said bonds, and the interest coupons attached 
thereto, at the places and times, and in the manner, set forth in the said bonds, 
according to the true intent and meaning thereof, then thèse présents, and ail 
the property, estate, right, franchises, and privilèges herein and hereby granted 
and conveyed shall cease, détermine, and be void. 

" But if default shall be made in the payment of the said sums of money 
specified in said bonds, or in the payment of said interest coupons, or either of 
them, or any part thereof, and if the same shall remain unpaid for the period 
of six months from and after the time when the same should hâve been paid, 
according to the ternis of said bonds, then the said parties of the second part, 
or either of them, upon the refusai of the other, or their successors in said 
trust, by themselves, or their agents or servants, in that behalf, may, upon 
request of the holder or holders of not less than one-fourth of said bonds, on 
which the interest or principal shall so be and hâve so remained in default, as 
aforesaid, enter into and upon and take possession of ail, or, in their or his 
discrétion, any part, of the said premises and property hereinbefore describpd, 
and work and operate the said railroad, and receive the income, receipts, and 
profits thereof, and out of the same " [pay certain spécifie charges and indebt- 
ness in the order named;] "* * * or the said parties of the second part 
may in such case foreclose this mortgage, and sell and dispose of, according 
to law, ail the rights, property, privilèges, franchises, real and personal, with 
the appurtenances herein and hereby granted, or so much thereof as may be 
necessary, and out of the money arising from such sale pay the costs, charges, 
and expenses," etc. * * * 

"And the said party of the flrst part hereby covenants and agrées that if, at 
any time, any lands now used for dépôt or sliop purposes, or right of way or 
water, or any lands not now used, but which may be hereaf ter used, for such pur- 
poses, shall for any cause cease to be needed or used by said party of the first part 
for such purposes, the said parties of the second part may sell the sameat the 
priée to be agreed upon by the parties of the flrst and second parts, and apply 
the money realized from such sale or sales to the rédemption of said bonds in 
the manner hereinafter provided in the case of money realized from the sale of 
lands granted by the United States to the said party of the flrst part. * * ♦ 

" This indenture f urther witnesseth, that the said party of the flrst part, 
for the purpose of securing the payment of the sums of money mentioned in 
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said bonds and the interest thereon, and in considération of the promises, and 
also for and in considération of the sum of one dollar to the said party of the 
flrst part in hand paid by the parties of the second part, the receipt whereof 
is hereby acknowledged, has granted, bargained, sold, released, enfeoffed, eon- 
veyed, and confirmed, and by thèse présents does grant, bargain, sell, release, 
enfeotî, convey, and confirm unto the said parties of the second part, as trus- 
tées, and to their successors and survivors, and their assigns, forever," [ail the 
lands granted by the act of congress as desoribed in the instrument.] " To 
hâve and to hold ail and singular the lands hereby granted, or intended to be 
granted, and each and every part and parcel thereof, with the appurtenances 
thereunto belonging, unto the said parties of the second part, and their suc- 
cessors and survivor, and their assigns foréver, as trustées, for the uses and 
purposes, and upon the trusts, terms, conditions, and agreements in this in- 
denture set forth and declared. 

" Provided always, and thèse présents are upon the express condition, that 
if the said party of the flrst part shall well and'truly pay, or cause to be paid, 
to the holders of said bonds, and every of them, the principal sums of money 
therein mentioned, according to the ténor thereof, with the interest thereon 
at the times and in the manner hereinbefore provided, according to the true 
intent and meaning of thèse présents, then, and from thenceforth, this inden- 
ture and the estate hereby granted shall cease and détermine, and ail the 
right, title. and interest in any and ail property hereby conveyed to the par- 
ties of the second part, not then disposed of under the powers hereby con- 
feiTed, shall revert to and vest in the said party of the flrst part. 

"This indenture further witnesseth, that thèse présents and the said bonds 
are made, executed, and delivered upon the trusts, terms, conditions, and 
agreements f ollowing ; that is to say : That ail the lands hereinabove conveyed 
and mortgaged shall be under the sole and exclusive management and control 
of the said party of the flrst part, who shall hâve full power and authority to 
make contracts for the sale of the same at such price, on such crédit or terms 
of payment, and such other conditions as shall be agreed on by the sàid parties 
of the flrst and second parts, and as shall seem to them best calculated to se- 
cure the payment in full of ail the bonds issued as hereinbefore provided until 
entry or foreclosure by the trustées as hereinafter provided. But no title to 
any tract of land, contracted to be sold by the said party of the flrst part, shall 
be given until the wliole of the purchase money of said tract shall be paid to 
said parties of the second part, or their successors or survivors, in cash, or in 
said bonds or overdue coupons thereof. And for this purpose it is agreed that 
the said party of the flrst part and said trustées shall cause ail such lands, as 
they shall from time to time becorae subject to sale, to be carefully examined 
and surveyed, and shall fix to each tract or parcel such price as in their judg- 
ment shall be most judicious, having in view the interests of ail parties ; and 
said lands shall be and remain, at ail times thereafter, open for sale to any 
person who may désire to purchase and pay therefor, the priées being, never- 
theless, at ail times, subject to revision and altération by the said parties, and 
the party of the flrst part may reserve from sale any lands necessary for dépôt 
grounds, or other purposes connected with the construction or opération o' 
V.ll,no.3— 17 
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said raîlroad or telegraph. The purchaser of any such land shall be at liberty 
to pay for the same in the aforesaid bonds or overdue coupons at par; and 
when any tract or parcel of said lands shall hâve been purchased and paid 
for, either in bonds, coupons, or cash, as hereinbefore provided, the same shall 
be conveyed by the said parties of the flrst and second parts to the purchaser 
in f ee-simple, and shall, by such conveyance, be absolutely and f orever released 
from any and ail lien or encumbrance for or on account of said bonds, or any 
other debt or obligation of the said party of the flrst part. * * * 

" The said trustées shall apply the proceeds of the sales made by them of 
lands hereby conveyed, to the sole and exclusive purpose of the payment of 
the bonds provided for in, and issued in conformity to, the terms of this in- 
denture. And for such purpose ail such avails shall, from time to time, as 
the same are realized, be used in the purchase of such bonds in the market, 
to be cancélled, so long as purchases thereof can be madeat par; and whenever 
such bonds cannot be purchased at that rate, said trustées shall advertise for 
proposais to sell such bonds to them, in two newspapers published in the city 
of New York, and one newspaper published in the city of San Francisco; and 
af ter receiving such proposais they shall hâve power to purchase such bonds 
at the lowest terms so ofCered. * * * 

*' If any default shall be made in the payment either of principal or interest 
on any of said bonds for six months, after demand at the place of payment, 
when the same shall become due, then the said trustées may, on being re- 
quested by the holders of at least one hundred thousand dollars of such bonds, 
enter into and take possession of any of the lands above conveyed, and fore- 
close this mortgage, and may sell at public auction so much of said lands as 
may be necessary to discharge ail arrears of such interest, and apply the pro- 
ceeds, after deducting the costs, charges, and expansés of such entry, foreclos- 
ure and sale, to the payment of such arrears of interest. If any such default 
shall continue for one year from the time of such demand and refusai, the 
principal sum of ail bonds then outstanding shall become due and payable, 
and the said trustées may enter into and take possession of ail the lands above 
by thèse présents mortgaged or conveyed, foreclose this mortgage, and sell at 
public auction ail such lands, or so much thereof as may be necessary, flrst 
giving at least six months' previous notice of the time and place of sale in at 
least one newpaper published in the city of New York, and in one published 
in each of the cities of San Francisco, Sacramento, Los Angeles and San Diego; 
and they shall apply the proceeds thereof, after deducting the costs, charges, 
and expenses of such last-mentiohed entry, foreclosure, and sale, to the pay- 
ment of ail said bonds then outstanding, and the interest accrued thereon, 
rendering the surplus, if any there shall be, unto said party of the flrst part. 
In case of any sale upon any such foreclosure, or at any such public auction, 
the said trustées shall make, exécute, and deliver a conveyance of the said 
lands so sold, which shall convey to the purchasers ail the rights and privi- 
lèges of the said party of the flrst part in and to the property so sold, to the 
same extent as the same shall hâve been previously enjoyed and held by the 
said party of the flrst part. 

" If, after any such entry shall be made, or any such foreclosure proceedings 
shall be commenced, for the satisfying of interest only, as above provided, 



SOUTHERN PAO. R. CO. V. DOYLB. 259 

and before the lands are sold thereon, the said party of the first part shall pay 
and diseharge such interest, and deliver the coupons therefor to the said trus- 
tées, and pay ail the costs, charges, and expansés incurred in such entry and 
foreclosure, and the proceedings thereon, tlien and in every such case the said 
trustées shall discontinue their proceedings thereon, and restore to the said 
party of the first part ail of such lands, to be held subject to the above con- 
veyauce and mortgage, and subject to ail the provisions, terms, and conditions 
of thèse présents, in like manner as if such entry had not been made, nor such 
foreclosure proceedings coramenced. * * * 

"Whenever ail the bonds which shall hâve been oiade and issued by the 
said party of the flrst part under and in conformity to the provisions of this 
indeiiture, with the interest thereon, together with ail the expenses incurred 
by the said trustées in the exécution of the trust herein and hereby created, 
shall hâve been fuliy paid or satisfled, the said trustées shall reconvey to the 
said party of the first part ail aud singular the said lands then in the hands of 
the said trustées, and not before that time sold or disposed of in the exécution 
of the trust hereby created." 

Lake é McKoon, for plaintiff. 

H. E. Highton and H. E. McBride, for défendant. 

Sawyer, g. J. It is claimed by the plaintiff that the instrument in 
question is only a mortgage with a power of sale, the légal title and 
right of possession remaining in the mortgagor ; while the défendant 
asserts that, under the provisions of the Code and the décisions of 
the courts of California, it is a trust deed whioh vests the légal title 
and the right of possession in the grantees and trustées, Mills and 
Tevis, and that the right of action in this case is vested in them 
alone. 

In Platt V. Union Pac. R. Go. 99 U. S. 57, the suprême court of 
the United States held a similar instrument to be a mortgage. Says 
the court : "The instrument, we think, though in form a deed of trust, 
was substantially a mortgage." The dissenting justices also regard 
it as a mortgage. But the défendant urges that the Civil Code of 
California controls the case, and that, under the Code, the instrument 
is not a mortgage, but a deed of trust passing the légal title. Upon 
an examination of the instrument and the provisions of the Code it 
seems to answer the description of a mortgage as well as it does that 
of a trust deed. It is certainly a "contraot by which spécifie prop- 
erty is hypothecated for the performance of an act, and without the 
necessity of a change of possession," (Civil Code, § 2930;) for no 
change of possession is provided for until a defauJt, and not even 
then unless a large portion of the holders of the bonds secured de- 
mand it. The "lien" created is also "spécial, and is independent of 
possession," as is provided in regard to a mortgage in section 2923. 
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"A mortgage does not entitle the mortgagee to possession of the prop- 
erty unless authorized by express terms of the mortgage." Section 
2927. "A power of sale may be conferred by a mortgage upon the 
mortgagee, or any other person, to be exercised after a breach of the 
obligation for which the mortgage is a security." Section 2932. This 
instrument provides for taking possession by the grantees named in 
it after default, and not before, and confers a power of sale upon them 
in the contingencies specified, they being persons other than the per- 
sons for whose security it is intend ed, just as thèse provisions of the 
statutes say may be done. The statutory définition of a mortgage 
does not say that the contract of hypothecation must be with the 
ereditor, nor that the power of sale authorized to be given shall be 
given to him, but in express terms that the latter, at least, may be 
to "any other person." 

So section 744 of the Code of Civil Procédure provides "that a 
mortgage of real property shall not be deemed a conveyance, what- 
ever its terms, so as to enable the owner of the mortgage to recover 
possession of the real property without a foreclosure and sale." 

Under this provision conveyances absolute in form, without any 
instrument of defeasance, if made to secure the payment of money, 
hâve often been held by the suprême court of California to be mort- 
gages. This provision is a statutory récognition of the principle that 
mortgages may be made in varions forms. Wherein, then, does the 
instrument in question fall short of being a mortgage within the défi- 
nitions and various descriptions given in the several provisions of the 
statute cited? 

But it may also contain the éléments of a trust deed, as deseribed 
in the statute, and fall within the définition of or embraee a trust. 
But is it any the less a mortgage ? If the mortgage contains a power 
of sale to "any other person" than the mortgagee, and the Code says 
it may, it necessarily embraces a trust ; but it does not necessarily 
carry the right of possession and control of the land, at least, before 
default. The sole purpose expressly appears in every part of the 
instrument in question to be to secure the payment of certain bonds, 
which are eonstantly and always, in the instrument and in the bonds 
themselves, called "first-mortgage bonds." 

The authority from the board of directors to make the instrument 
recited in the instrument, is only aiithority to exécute a mortgage ; 
and there is no authority recited to exécute any thing but a mortgage. 
And no other authority than that recited in the instrument appears 
in e';idence. The resolution of the board of directors authorizing the 
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transaction according to the récitals, is only to exécute a mortgage. 
The parties evidently supposed it was a mortgage, and it doubtless 
is a mortgage iu substance, in law, and in faet, though it also créâtes 
a trust. 

But suppose it créâtes a trust in tlie form in which the instrument 
is drawn, even under the provisions of the Code cited, the resalt 
must be the same. The substantial title and the présent right of 
possession to the land under the express terms of the instrument, as 
executed, are in the grantor, and the trusts are limited hy the terms 
of the instrument, as expressly provided by the Code. "Uses and trusts 
in relation to real property are those only which are specified in this 
title. " Civil Code, § 847. And in the title it is provided that "express 
trusts may be created for any of the following purposes:" (1) "Ta 
sell real property, and apply or dispose of the proceeds in accordance 
with the instrument creating the trusts," etc., the power, if any, 
applicable to this case. Section 857, as amended. By section 863 
it is provided: "Except as hereinafter otherwise provided, any ex- 
press trust in real property, valid as such in its création, vests the 
whole estate in the trustées, subject only to the exécution of the trust. 
The benefieiaries take no estate or interest in the property, but may 
enforce the performance of the trust." That is to say, whatever 
the estate is, be it more or less, that passes by the terms of the con- 
veyance, it ail vests in the trustées, and not in the benefieiaries. 
But what the extent — the quantity or quality — of the estate is which 
passes to the trustées, dépends whoUy upon the terms of the instru- 
ment creating the trust. Its limita are defined by the terms of the 
instrument itself, and not by this provision of the Code. The instru- 
ment having defined the estate, the whole of that estate, as so defined, 
goes to the trustées, and not to the benefieiaries. The benefieiaries 
take none of the estate as between them and the trustées, but only 
the right to compel the performance of the trust. This provision 
régulâtes the rights as between the trustées and benefieiaries, and not 
between the "truster," as the grantor is termed in the statute, and 
trustées. Those rights are determined by the terms of the instru- 
ment, or, in the language of the Code, as we hâve seen, "in accord- 
ance with the instrument creating the trust." The following sections 
carry out this idea: "Notwithstanding anything contained in the 
last section, the author of a trust may, in its création, prescribe to 
whom the real property to which the trust relates shall belong in 
the event of the failure or termination of the trust, and may trans- 
fer or devise such property subject to the exécution of the trust." Sec- 
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tion 864. "The grantee or devisee of real property subject to a trust 
acquires a légal estate in the property as against ail persons except 
the trustées and those lawfully claiming under them." Section 865. 
How do they get a légal estate in the property unless their grantor 
or devisor ha s a légal estate in it ? 

And again: "Where an express trust is created in relation to real 
property, every estate not embraced in the trust and not otherwise dis- 
posed of, is left in the author of the trust, or his successors. " Section 
866, And, "when the purpose for which an express trust was created 
ceases the estate of the trustées alsoceases." Section 871. Norecon- 
veyance is hère required. The interest of the trustées ceases ipso facto 
and eo instanter upon the performance or ceasing of the trust. If the 
truster, or his grantee, has "a légal estate in the property as against 
ail persons except the trustées," even as against the beneficiary, 
■where does a mère trespasser against ail — truster, trustée, and bene- 
ficiary alike — obtain a status wherein he can question the right of 
the trustor ? Now, ail that has been granted by this instrument is 
a security for the payment of the bond described — a right to hâve 
the lands sold and the proceeds applied, so far as is necessary, to the 
satisfaction of the bonds. AU else remains in the plaintiff. The 
plaintiiï has the entire estate in the land, subject only to the right of 
the bondholders to bave the bonds satisfied out of their proceeds, in 
case some other provision for their payraent is notmade. The right 
is, therefore, wholly contingent. The plaintiff can, at its option, pro- 
vide other means for payment, and, upon such payment from other 
sources, the trust, by express provision of both the statute and the in- 
strument itself, ceases. 

The Code, in another title and chapter, furfcher provides : "The pro- 
visions of this chapter apply only to express trusts, created for the 
benefit of another than the trustor, and in which the title to the trust 
property is vested in the trustée." Civil Gode, § 2250. And "the na- 
ture, extent, and object of a trust are expressed in the déclaration of 
trust." Section 2253. Again: "A trustée must fulfil the purpose of 
the trust, as declareJ at its création, and must foUow ail the direc- 
tions of the trustor given at the time of its création," etc. Section 
2358. And still again : "A trustée is a gênerai agent for the trust prop- 
erty. Etis authority is such as is conferred upon him by the décla- 
ration of trust and by this chapter, and noue other." Section 2267. 
The provisions of this chapter, I suppose, refer to those trusts which 
are wholly for the benefit of third parties, wherein the title wholly 
passes to the trustée, there being nothing to be done for the benefit 
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of the truster — nothing left in or to be retumed to him; and ùot to 
that class of trusts, like the présent, where the truster is as much 
interested in the trust as the designated beneficiary himself — indeed, 
where he is the principal party in interest, and the beneficiary's 
intereat is only an incident to some other right. Indeed, such is the 
express provisions of section 2250 : "Trusts created for the benefit 
of another than the trustor." But suppose it to be otherwise, the 
resuit would be the same ; for in this class of trusts, as in that re- 
ferred to in the other title of the Code already cited, "the nature, 
extent, and object of the trust" are limited to T;hose "expressed in the 
déclaration of trust." The trustée must fulfil the purpose of the 
trust as declared at its création, and must folio w ail the directions 
of the truster given at the time. "He is but a gênerai agent of the 
trust property, and bis authority is such as is conferred upon him by 
the déclaration of trust, and by this chapter, and none other." Section 
2267. "So.in the other class of trusts already referred to, under 
whioh, if either, this case falls, every estate net embracedin the trust, 
and not otherwise disposed of, is left in the auther of the trust." 
Thus, in either kind of trusts, the rights and powers of the trustée 
under the Code itself are defined and limited by the instrument cre- 
atingthe trust. What, then, are the purposes of the trust in question, 
and the powers, and the limitations upon thèse powers, of the trustées, 
Mills and Tevis ? It is only necessary to glance at the passages ef 
the instrument set out in the preliminary statement of the contents 
of the instrument, to find an answer te this inquiry. The express 
provisions of the instrument are se plain and spécifie that they do 
not admit of construction or doubt. The purpose, and only purpose, 
is to secure the payment ef a loan of money raised upOn bonds is- 
Bued and secured by what is substantially a mortgage, and put upon 
the market in the usual ferm adepted by railroad companies. 

The lands of the company, as well as the road, rolling stock, and 
ail other appendages and equipments, are conveyed with a condition 
of defeasance. The granting part as to the lands is in tbe usual 
ferm of that class of real estate mortgages, except it says to "the 
said parties of the second part, as trustées;" and the liahendum clause 
is, "unto the said parties of the second part * * * as trustées, 
for the uses and purposes, and upon the trusts, terms, and conditions 
and agreements, in this indenture set forth and declared," It is not 
for any other purpose than as set forth in the instrument. The 
defeasance is as foUows : "Previded, always, and thèse présents are 
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upon the express condition, that if the said party of the first part 
shall well and truly pay, or cause to be paid, to the holders of said 
bonds, and every of them, the principal sums of money therein men- 
tioned, according the ténor thereof, with the interest theïeon, at the 
times and in the manner hereinbefore provided, according to the true 
intent and meaning of thèse présents, then and from thenceforth this 
indenture and the estate hereby granted shall ccase and détermine, and 
ail the right, title, and interest in any and ail property hereby conveyed 
to the parties of the second part, not then disposed of under the powers 
herehy conferred, shall rèvert to and vest in the said party of the first 
part." 

The only change in this defeasance from the usual defeasance in 
an ordinary mortgage is in form, not in substance. Instead of say- 
ing, as in the usual form, " this indenture shall be null and void," 
the instrument says, " this indenture and the estate hereby granted 
shall cease and détermine, and ail the right, title, and interest in any 
and ail property hereby conveyed to the parties of the second part, 
not then disposed of under the powers hereby conferred, shall revert 
to and vest in the said party of the first part." This is substantially 
the same as the provision of the statute already cited, which requires 
no reconveyance. It is true that further along in this instrument 
there is another clause providing for a reconveyance, which, under 
this, provision, and the statute, seems tobe superfluous. 

But the instrument contains the foUowing clause expressly limit- 
ing the rights of the trustées : 

" Thèse présents and the bonds are made, exerAited, and delivercd upon the 
trusts, ternis, conditions, and agreements following; that is to say: That ail 
the lands hereinabove conveyed and nnortgaged shall be under the sole and 
exclusive management and control of the said party of the first part, who shall 
hâve full power and authority to make contraots for the sale of the same, 
at sueh price, on such crédit or terms of payment, and such other conditions 
as shall be agreed on by the said parties of the first and second parts, and as 
shall seem to them best calculated to secure the payment in full of ail the 
bonds issued as hereinbefore provided, until entry or foreclosure by the trustée, 
as liereinafter provided. But no title to any tract of land contracted to be 
sold by the said party of the first part shall be given until tlie whole of the 
purchase money of said tract shall be paid to said parties of the second part, 
or their successors or survivor, in cash or in said bonds, or overdue coupons 
thereof. And for tliis pui-pose it is agreed that the said party of the f rfct 
part and said trustées shall cause ail such lands, as shall from time to t:me 
become subjeet to sale, to be carefully examined and surveyed, and shall 
afflx to each tract or parcel such price as in their judgment shall be most 
judicious, having in view the interests of ail parties ; aud said lands shall be 
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and remain at ail tinies thereaf ter open for sale to any person who may désire 
to purchase and pay tlierefor, — the priées being, nevertheless, at ail times 
subject to revision and altération by the said parties ; and the party of the 
flrst part may reserve from sale any lands necessary for dépôt grounds, or 
other piirposes connected with the construction or opération of the said rail- 
road or telegraph." 

Thus, by the express terms of the trust, the lands hereinabove 
conveyed and mortgaged are to "be tinder the sole and exclusive 
management and control of the said party of the first part" — -the 
plaintiff herein — "until entry and foreclosure by the trustées as bere- 
inafter provided;" and the folio wing is the provision hereinafter 
made : 

" If any default shall be made in the payment either of principal or interest 
on any of said bonds for six montlis, after demand at the place of payment 
when the same shall become due, then the said trustées may, on being re- 
quested by the holders of at least $100,000 of such bonds, enter Into and take 
possession of any of the lands above conveyed, and foreelose this inOttgage; 
and may sell at public auctlbn so much of said lands as may be necessary to 
discharge ail arrears of such interest, and apply the proceeds^ after deducting 
the costs, charges, and expenses of such entry, foreclosure, and sale, to the 
payment of such arrears of interest. If any such default shall continue for 
one year from the time of such demand and refusai, the principal sum of ail 
bonds then outstanding shall become due and payable, and the said trustées 
may enter into and take possession of ail the lands above by thèse présents 
mortgaged or conveyed, foreelose this mortgage, and sell at public auction ail 
said lands, or so much thereof as may be necessary, flrst giving at least six 
months' previous notice of the time and place of sale, in at least one newspa- 
per published in the city of New York, and in one published in eaeh of the 
cities of San Francisco, Sacramento, Los Angeles," and San Diego; and tliey 
shall apply the proceeds thereof, after deducting the costs, charges, and ex- 
penses of such last-mentioned entry, foreclosure, and sale, to the payment of 
ail said bonds then outstanding, and the interest accrued thereon, rendering 
the surplus, if any there shall be, unto the said party of the flrst part. In 
case of any sale upon any such foreclosure, or at any such public auction, the 
said trustées shall make, exécute, and deliver a conveyance of the said lands 
so sold, which shall convey to the purchasers ail the rights and privilèges of 
the said party oï the flrst part in and to the property so sold, to the same ex- 
tent as the same shall hâve been previously enjoyed and held by the said party 
of the flrst part. 

" If, after any such entry shall be made, or any such foreclosure proceedings 
shall be commenced, for the satisfying of interest only, as above provided, 
and before the lands are sold thereon, the said party of the flrst part shall pay 
and discharge such interest, and deliver the coupons therefor to the said 
trustées, and pay ail the costs, charges, and expenses incurred in such entry 
and foreclosure, and the proceedings thereon ; then, and in every such case, the 
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eaid trustées shall discontinue their proceedings thereon, and restore to the 
said party of the first part ail of such lands, to be held subject to the above 
conveyanee and mortgage, and subject to ail the provisions, terms, and condi- 
tions of thèse présents, in libe maniier as if such entry had not been made, 
nor such foreclosure proceedings commenced." 

So, by the express terms of the trust, the trustées hâve no right 
whatever to enter into or take possession of any of the lands above 
conveyed "until default," and not then, except "on being requested 
so to do by the holders of at least $100,000 of such bonds." And 
even then they are only authorized to take possession of and sell "so 
much of said lands as may be necessary to discharge ail arrears of 
such interest," costs, etc. But if default continues "for one year 
from the time of such demand and refusai, the principal shall become 
due, and then the said trustées may enter into and take possession 
of ail the lands by thèse présents mortgaged or conveyed, foreclose 
this mortgage, and sell * * * so much thereof as may be neces- 
sary," etc. But "if, after such entry shall be made, or any such 
foreclosure proceedings shall be commenced for the satisfying of inter- 
est only, * • * and before the lands are sold thereon, the said 
party of the first part shall pay and discharge such interest, etc., 
* * * then, and in every such case, the said trustées shall dis- 
continue their proceedings thereon, and restore to the said party of 
the first part ail such lands, to be held subject to the above convey- 
anee and mortgage, and subject to ail the provisions, terms, and con- 
ditions of thèse présents, in like manner as if such entry had not been 
made, nor such foreclosure proceedings been commenced." 

Thus it appears, by clear, express, positive provisions of the in- 
strument creating the trust, so plain that there can be no possible 
ambiguity upon the point, that the said trustées had no right what- 
ever to enter upon or take possession of said lands, Or any portion 
of them, until the contingency of a default and demand by the bond- 
holders had arisen ; and, even then, upon the removal of the contin- 
gency by the plaintiff, they would be required to restore the manage- 
ment, control, and possession to the plaintiff. The présent posses- 
sion, management, and control of thèse lands wcre not any part of 
the estate conveyed to the trustées. " This estate" was not "em- 
braced in the trust;" and, as we hâve already seen, under the Code, 
"every estate not embraced in the trust, and not otherwise disposed 
of, is left in the author of the trust." This estate was, therefore, left in 
the plaintiff, in this case — the author of the trust. In every aspect 
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of the case, then, -whether regard^ as a mortgage or a trust, and no 
matter which class of trusts, the right of action to recover possession 
of the lands as against trespassers is left in the plaintiff. Any other 
construction would take the road and its equi^i-Tients from the pos- 
session, management, and control of the plaintiff, contrary to the ex- 
pressed intention, and give them to the trustées ; and thus not only 
prevent the company from operating the road already built, but, after 
the date of the instrument, preTent the construction and opération 
of any more road. It would defeat the very object for which the 
instrument was given, namely, to enable the plaintiff to build, equip, 
and operate the Southern Pacific Eailroad. 

Although the proceeds of sales of lands go into the hands of Mills 
and Tevis for the rédemption of the bonds, even the power of sale is 
not in them, except after default. It is the plaintiff "who shall hâve 
full power and authority to make contracts for the sale of the land." 
But it shall be "at such priée, on such terms of payment, and such 
other conditions as shall be agreed on by the said parties of the first 
and second part." Thus, while the management, control, and power 
to make the contracts is in the plaintiff, and not in the trustées, 
both the plaintiff and the trustées must agrée on the price, and ternis 
and conditions of the sale; and a,s a mode for fixing the terms of 
sale, it is provided further in the instrument that the plaintiff and 
the "trustées shall cause ail such lands as shall from time to time 
become subject to sale, to be carefully examined and survey^d, and 
shall affix to eaeh tract or parcel such price as in their ]'udgmen+ 
shall be judicious, having in view the interests of ail parties, and 
said lands shall be and remain at ail times thereaf ter open for sale 
to any person who may désire to purchase and pay therefor, the 
prices being, nevertheless, at ail times subject to revision and altéra- 
tion by the said parties." 

It is in pursuance of this provision that the lands hâve been 
graded, and the prices fixed by the plaintiff and the trustées, acting 
together, which prices appear to hâve created the great dissatisfac- 
tion in varions ways manifested by the several défendants in thèse 
varions suits. 

Sinoe the exécution of this instrument the fixing or changing of 
the established prices bas been beyond the power of the plaintiff 
alone, without the concurrence of the trustées; and thé trustées are 
bound, by the express terms of their trust, to consult the interests of 
the beneficiaries, and of ail the parties, in interest ; that is to say, ail 
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parties having an înterest under ti^is instrument. Thèse lands, ac- 
cording to their reasonable full value, are a part of the security upon 
which the purchasers of the bonds secured are entitled to rely. 

Another limitation upon the estate and the powors of the trustées 
is found in this instrument, in ths provision that when any of thèse 
lands shall hâve been purchased and paid for, "the same shall be 
conveyed by the said parties of the first and second parts to the pur- 
chaser in fee-simple." So that the trustées bave no power alone 
even to convey, except after default, upon foreclosure and sale. This 
is another évidence of the care which the plaintif? took to limit the 
extent of the estate, and the rights and powers vested in the trustées ; 
and the limitations thus made in the instrument creating the trust 
must be the full measure oi the rights and powers of the trustées. 

The case of EUis v. Patterson, in this court, cited by counsel, pre- 
sented no such question as that involved in this case. The instru- 
ment was différent in its provisions, and the object of the suit was to 
set aside conveyances made by the trustée under the power contained 
in the instrument, and for an account and rédemption. 

AU the other contested points in this case, both of law and fact, hâve 
been before decided in this court against the défendant, They are ail, 
or nearly ail, questions that can only be litigated in a spécial pro- 
ceeding for the purpose either between the plaintiflf and the United 
States, or between the plaintifif and the state of California. It is no 
part of the defendant's duty to vindicate the rights either of the 
United States or the state of California; and he does not occupy a 
position that entitles him to do either. 

Let there be findings and judgment in favor of the plaintiflf in thia 
and in the other casea submitted with it. 



Stubblefield V. Mbnzies. 

(Circuit Court, D. Oregon. March 27, 1882.) 

DONBE UKDBR SeCTION 8 OF THE DONATION AcT. 

J. R. took an undivîded ône-fifth of the land occupied by her deceased father, 
under section 8 of the donation act, (9 St. 497,) and married H. in March, 
1859. Èdd, that she took such interest directly from the United States as her 
gênerai property, but that after Fehruary 14, 1859, under the opération of sec- 
tion 5 of art. 15 of the constitution of the state, it became her separate prop- 
erty and oot subject to the marital rights of her husband. 
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2. Limitation— Life Bstatb and Rematodeb, 

Wlieii ihe husband has a life estate in the lands of the wife and she the re- 
mainder, the statute of limitations runs against him iu respect to sucli life 
esiaie, iiut not againat the wife in respect to the remainder, during the contin- 
uance of such life estate ; and when such life estate is lost by an adverse posses- 
sion sufBcient to bar an action by the liusband for the recovery thereof, a con- 
veyance of the premises by the hnsband and wife only passes the wife's 
intereat, the remainder, and therefore does not enable their grantee to maintaia 
an action for the possession during the life of the husband. 

3. Statdte of Limitations — Rbpeal by Implication. 

By the )aw of Oregon since May 1, 1854, an action to recover possession of 
real property was barred by an adverse possession of 20 years, and in case of a 
raarried woraan the limitation did not include the period of coverture ; and dur 
ing the same time a married woman might bring an action to recover her separate 
property withoutioiningher husband therein. On October 17,1878, anactwas 
passed (8ess. Laws, 21) reducing this period to 10 years, and providing that this 
period shall not be extended more than flve years by reason of the disability of 
marriage; andat the same session of the assembly anactwas passed, {Sess. Laws, 
92,) on October 21st, concerning the rights and liabilities of married women, 
and the relation between husband and wife, " which provided (section 7) that 
a wife might prosecute and défend ail actions at law or in equity, for the prés- 
ervation and protection of her rights and property, as if unmarried." Hdd, 
that the passage of the second act did not affect the flrst one, and that, notwith- 
standing it, a married woman was entitled to flve years, in addition to the time 
allowed an unmarried one, within which to bring an action for the recovery of 
the possession of her real property. 

Action to Recover Possession of Real Property. 

George H. Durham, for plaintiff. 

Jxdim Moreland and Cyr'us Dolph, for défendant. 

Deadï, D. J. The plaintiff, a citizen of the state of Illinois, brings 
this action against the défendant, a citizen of Oregon, to recover thô 
possession of an undivided one-fifth of the donation of Calvin Reed, 
situa te in township 1 N., range 3 E.of theWallamet meridian, which 
he allèges in his complaint the défendant unlawîuUy withholds from 
him, to his damage, $1,000. 

The défendant, ans wering the complaint, dénies that the plaintiff 
is the owner of any interest in the premises, or entitled to the posses- 
sion thereof, and further pleads as a defence to the action the stat- 
ute of limitations; that is, that neither the plaintiff nor his prede- 
èesBor in interest has been seized or possessed of the premises within 
20 years, but that the défendant, and those under whom: he claims, 
bave been in the open, notorious, and exclusive possession thereof, 
claiming the same in fee-simple, under color of title, for more than 
20 years. 

The plaintiff, replying to the answer, dénies the allegationa thereof, 
and allèges that on October 23, 1854, Calvin Reed became a settler 
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on the premîses under the act of Congress of September 27, 1850, (9 St. 
497,) commonly called the "donation act," and on November IC, 1855, 
duly filed his notification thereon, togetber with the preliminary {jroofs 
required by law, and that he continued to réside thereon under said 
act until his death, in February, 1856, leaving five children surviv- 
ing him; that thereafter due proof was made of Eeed's compliance 
with the act up to the time of his death, so that a patent certificate 
was duly issued to his heirs at law therefor on April 30, 1863, in pur- 
suance of which a patent was issued by the United States to said heirs 
on March 26, 1866 ; that one of said five children — Juliet Eeed — was 
born in 1840 and married to one Harne in March, 1859, while still 
an infant, and is stillhis wife; and that in 1880, and before the com- 
mencement of this action, the plaintiff, by a conveyance duly exe- 
cuted by said Juliet and her husband, "succeeded" to the interest of said 
Juliet in the premises. To this reply the défendant demurred gener- 
ally, and upon the argument insisted that the facts stated did not take 
the case ont of the statute of limitations, as amended by the act of 
Ootober 17, 1878, (Sess. Laws, 21,) which provides that sections 4 
and 17 of the Oregon Civil Code be amended so that an action for the 
recovery of the possession of real property shall be brought within 
ten years after the cause of action accrues, or within one year from 
the approval of that act; and that if the person entitled to bring such 
an action be, at the time the cause thereof accrues, "within the âge 
of 21 years" or "married women," (a married woman,) the time of 
such disability shall not be a part of the limitation ; but such limita- 
tion "shall not'be extended more than five years by any such disabil- 
ity," nor in any case longer thàn one year after such disability ceases. 

Prior to this amendment the period of limitation for such actions 
wasSD years, and the time the person entitled to bring the action 
was under the disability of infancy or coverture was altogether ex- 
cludèd from the limitation. The children of Eeed took this donation, 
under section 8 of the donation act, upon the death of the settler, 
their father, and the proof of his compliance with said act up.to the 
time of his decease, directly from the United States, as its donees, 
and not as the heirs of the deceased settler. Hall v.Bussell, S 
Sawy. 509; 8. C. 101 U. S. 512. 

The plaintiff claims under the donee of the United States, and 
appears to bave a good paper title to an undivided one-fifth of the 
donation. The claim of the défendant, so far as appears, rests upon 
an adverse possession of 20 years prior' to the commencement of 
this action— September 7, 18S1. Thia cause of action did, not ac- 
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crue, then, uhtil thîs adverse possession commenced — Septembôr 7, 
1861. At that time Juliet Reed, the plaintiff's grantor, was a mar- 
ried woman. She may also hâve been an infant, for aecording to 
the replication she was bom in the year 1840. But as an uncertain 
or ambiguous allégation is taken most strongly against the pleader, 
the court must conclude that her birth was prior to September 7th 
in that year, because, consistently with the allégation, it might hâve 
been. Therefore it 'will be assumed that she was not laboring undér 
the disability of infancy when this cause of action accrued, because 
she may bave been then 21 years of âge. The act of October 11, 
1864r, (Or. Laws, 664,) fixing the majority of females at 18 years 
of âge or lawful marriage, was passed after she became of âge, and 
has no application to the subjeot. 

As the law then was Juliet had 20 years in which to bring her 
action after she was relieved from the disability of marriage. So the 
case atood when, 17 years thereafter, before the expiration of the 20 
years and while she was still a married woman, the act of October 
17, 1878, supra, was passed, which in effect gave her one year after 
its approval to bring her action, if a single woman, and, if married, 
five years in addition thereto, making in ail six years from October 
17, 1878. Upon this statement of the case it ia plain that the action 
is not barred. But the défendant contends that the interest which 
Juliet took in this donation was her "separate property," and there- 
fore, as to it, she was not disabled to sue, because she might by the 
law of this state since May 1, 1854, (see Or. Laws, 1853-4, p. 65 ; 
Or. Civil Code, § 30,) hâve brought an action to recover the posses- 
sion thereof without joining her husband therein. 

There is no reason known to the law for sayiiig that Juliet took her 
interest in this donation as her separate property. It came to her 
generally and without qualification as a donation from the United 
States, with not a word in the law making the grant, or a circum- 
stance in the nature of the case, to restrain or limit it to her sole and 
separate use, to the exclusion of the marital right of her husband, 
aecording to the then law of the state. As the case stood prior to 
the transition from the territorial to the state government — February 
14, 1859 — whenever the woman became married the law cast upon 
her husband an estate in her property for the period of their joint 
lives. He became seized of a froehold therein jute uxoris, and was 
entitled to the rents and profits accordingly. 2 Kent, 130 ; Bishop, 
M. W. § 529; Starr Y. Hamilton, 1 Deady, 272; Wythe y. Smith, 4 
Sawy. 17; Elliott v. Teal, 5 Sawy. 249. And this was a vested 
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right, and no more subject to législative control than if it had been 
purchased by the husband with bis money from a stranger. He could 
only be deprived of it by due process of law. Starr v. Hamilton, 1 
Deady, 275 ; Wythe v. Smith, i Sawy. 23. 

But tbe marriage of Juliet witb Harne did not take place until after 
February, 1859, wben, as défendant eontends, the law in regard to 
the right of the husband in tbe wife's property was ehanged by article 
15, § 5, of the constitution of the state, which provides : "The property 
and pecuniary rights of every married woman at the time of her 
marriage, or afterwards acquirèd by gift, devise, or inheritance, shall 
not be subject to the debts or contracta of the husband ; aud laws shall 
be.passed for the registration of the wife's separate property." The 
language of this provision is somewhat vague and indeânite. It does 
not, in 80 many wordâ, undertake to make any property of a married 
woman her separate property that was not ao before, or which would 
not be so independently of it. Jt only professes to exempt her. prop- 
erty from the debts and contracta of her husband. Her separate 
property, if she had any, was already so exempt, and there was noth- 
ing for it to take effect upon, except her gênerai property, which was 
then subject to the marital rights of her husband. But in Starr v. 
Hamilton, supra, 274, this court held that "so far at least as thîrd 
persons are concerned," this clause ought to be construed as équiv- 
alent to a déclaration that the property enumerated therein shall be 
the separate property of the wife, because, "if the wife's property is 
aot 'subject to the debts or contracts of the husband,' he is thereby 
precluded from any control over it, and if he bas any benefit or inter- 
est in it, it is beyond the reach of bis creditors." 

The same conclusion seems to bave been reached by the suprême 
court of the state in Rugh v. Ottenheimer, 6 Or. 231. 

Upon this point the plaintiff eontends that the constitution does 
not prevent the husband from taking a freehold in bis wife's property, 
as at common law, but only dpprivos him, in the interest of the family, 
of the power to dispose of it or charge it by bis debts, and that he is 
nevertheless- entitled to the possession for their joint lives, and if 
deprived of it may maintain an action therefor. 

Upon this theory of the case the statute of limitations bas never 
commenced to run against the wife, who, since her marriage and 
before the disseizin, bas only held an estate in remainder in the 
property, and was not, therefore, entitled to the possession. The 
statute of limitations does not affect the right of a party entitled to 
the estate in remainder during the continuance of the particular 
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estate or freeliold; nor does the lâches of the tenant for life affect 
the remainder-man. Jackson v. Schoonmaker, 4 Johns, 401; Jackson 
V. Sellick, 8 Johns. 202 ; Moore v. Jackson, 4Wend. 64. But the right 
of the husband of Juliet as tenant of the particular estate is barred 
by the 20 years' adverse possession of the défendant. The husband 
has never been under any disability, and was bound to bring his 
action for the possession within 20 years from the commencement of 
the adverse possession of the défendant, or, after the passage of the 
aet of October 17, 1878, within one year from the approval of that 
act, which he failed to do. 

The légal déduction from thèse premises is that this action cannot 
be maintained, because the wife, as tenant of the remainder, is not 
entitled to the possession during her husband's life, and neither is 
the husband, as tenant of the froehold or life estate, so entitled, be- 
cause his right is barred by the statute of limitations. 

But counsel for the plaintifif seeks to avoid this conclusion from 
bis premises by the suggestion that the oonveyance of the husband 
and wife to the plaintifif united both estâtes in him, — the particular 
or less estate being, in the language of the books, merged or sunk in 
the greater, — and that, therefore, he can maintain this action as the 
grantee of the whole estate. A merger of estâtes only takes place 
where the greater and less estate meet in one and the same person. 
2 Black, 17T; Or. Trust Co. v. Shaw, 5 Sawy. 336. But in this 
case the husband, being disseized of his estate and barred of his 
remedy to recover it before the oonveyance to the plaintifif was made, 
had then nothing in the premises to convey. The estate for his life, 
which it is claimed that he acquired in the property on his marriage 
with Juliet, was already out of'him and practically in the défendant. 
And this is so, whether we consider the statute as operating to pass 
the title to the life estate from the husband to the défendant, ôr as 
merely rebutting the right of the latter to claim the same. In either 
case the plaintifif has lost what the défendant has gained. Angell, 
Lim. §§ 1-11; Leffingwell v. Warren, 2 Black, 605; 4S0 Min. Co. v. 
Bullion Min. Co. 3 Sawy. 657. But upon the authority of Starr v. 
Hamilton, supra, and Rugh v. Ottenheimer, supra, the husband never 
acquired any estate in this property. The marriage having occurred 
after the constitution went into efifect, the property is to be regarded 
as the separate property of the wife, in which he acquired no inter- 
est, and the case must therefore finally turn upon the question 
whether the wife had one year or six after the approval of the act of 
Y.ll,ao.3— 18 



274 , ' FEDEItAL ItEPOBTEB. 

Oetober 17, 1878, supra, in which to sue; or, in other words, whether 
the five years additional given by section 17 of the Code, as amended 
by that act, applies to ail actions brought by married women for the 
recovery of the possession of real property. The statute makes no 
distinction. It says, in effect, that a married woman shall hâve not 
to exceed five years within which to bring an action to recover the 
possession of real property, in addition to the time allowed by section 
4 of the Code to persons not laboring under suoh disability. 

But counsel for défendant contends that as by section 7 of the act 
of Oetober 21, 1878, (Sess. Laws, 93,) it is provided, among other 
things, that a wife may prosecute and défend ail actions at law or in 
equity for the préservation and protection of her rights and property 
as if unmarried, therefore she not only may prosecute an action for 
the recovery of real property within the time allowed an unmarried 
one, but she must do so. 

This conclusion is based on the assumption that section 17 of the 
Code, as amended by the act of Oetober 17th, mpra, is, so far as it 
gives married womea five years adJitional time in such cases, re- 
pealed by said section 7 of the act of Oetober 21st, supra. .In sup- 
port of the position counsel cite Bail v. Bullard, 52 Barb. 141 ; Enos 
V. Buckley, 94 111. 456; Gray v. Yates, 67 Mo. 601; Slater v. Cave, 
3 Ohio 8t. 87. 

In the first case the acts of 1860-2 having provided tbat a mar- 
ried woman might maintain an action for an injury to her person 
as if single, and recover judgment therein to her sole and sQparate 
use, the court held that the prior statute, extending the time of bring- 
ing such an action in case the party injured was a married woman, 
was in effect thereby repealed, and that such action was barred by 
the lapse of six years, as in ordinary cases. The philosophy of this 
ruling, if not the ruling itself, is, I think, unsound. So far as a 
married woman was exempt from the opération of the statute pf lim- 
itations, it was beeause of her status as a married woman, which 
was supposed to disqualify or disable her from asserting her rights, 
and not for the reason that she therefore might not be permitted to 
sue alone. 

This disability was împuted to her beeause, during marriage, she 
was regarded by the common law as being sub potestate viri — under 
the power of the husband, (2 Kent, 129 ;) and therefore not free to 
sue without his assent, even if she had the légal right to do so. In 
Wythe V. Smith, 4 Sawy. 27, this court said: "The exemption pro- 
ceeds upon the theory that while she [the wife] is under the disabil- 
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ity of coverlnre, she is not in fact at liberty to sne without her hus- 
band's assent, even if the law will permit it." Indeed, the husband 
may be interested against her, and to prevent her being injured by 
the opération of the statute while under this restraint, it was provided 
by t]«e act of 21 James I., of "which the American statutes are sub- 
stantial copies, that the limitation should not run against a woman 
while she was married. In the second case it waa held that the stat- 
utes of 1861, which gave a married woman the same control over 
her property as a single one, repealed the disability clause as to 
married womenin the limitation act of 1839. The third case is 
nowise in point, and the fourth one only décides that the phrase 
"within 21 years," in the limitation act of 1831, was the équivalent 
of "within the âge of majority," and therefore the act of 1834, fixing 
the, âge of majority for females at 18 years, so far modified or re- 
pealed it. But there is a material différence in thèse cases and the 
one under considération. In ail, the question is one merely of légis- 
lative intent. In the cases cited it was held that the prior statute 
was modified by the subséquent one. But the fact of the considér- 
able lapse of time between the two statutes was a circumstanoe that 
favored that conclusion. Hère there is no such reason for inferring 
an intent to change the law. On the contrary, the fact that the acts 
were passed at the same session, and within four days of each otber, 
bears strongly in the other direction. There is no direct conflict 
between the two acts. Eepeals by implication, if permitted at ail 
by the constitution of the sfcate, are not favored. When there are 
two acts on. the same subject, the rule is to give effeot to both if pos- 
sible. There must be a plain repugnancy to produce a repeal by 
implication. When both acts may stand they shall. Smith, Com, 
§ 757; U. S. V. Tynen, 11 Wall. 92. 

As already stated, a married woman could always sue alone in 
this state, when, as in this case, the action affected her separate 
property ; that is, she could sue as a feme sole, and she can do no more 
under the act of 1878, supra. Yet the statute of. limitations bas 
always given her additional time, on account of her status, within 
which to bring an action to recover real property. Indeed, until the 
act of 1878, supra, the time during which she was in the state of 
marriage was not counted as a part of the limitation, and she was 
entitled to the full period of 20 years after the removal of such disa- 
bility. It is évident, from this, that up to 1878 it was not the inten- 
tion of the législature to compel a married woman to bring her action 
within the same time as an unmarried one beeause it permitted her 
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to do 80. By the act of 1878 a radical change waa made in the law. 
The général period of limitation was reduced frorn 20 to 10 years ; 
and the time allowed for the disability of marriage was reduced to live 
years at the furthest. But still, a married woman, although she 
could sue as an unmarried one to recover her real property, was 
specially excepted from the opération of the statute during marriage, 
so that the limitation was not thereby extended more thanfive years. 
The act is evidently a compromise betweeu the old and the new idea, 
and may be only a stepping-stone to the complète abolition of the 
distinction in this respect between the married and unmarried state. 
But for the time being it is the law. It represents the législative 
intention of the asaembly of 1878; and it is not the province of the 
court to anticipate the future. 

Did the legislatuie, by the passage of an act at the same session 
entitled "An act defining the rights and fixing the liabilities of mar- 
ried women, and the relation between husband and wife," intend to 
repeal the act just passed by it ? It seems to me there can be but one 
answer to this question. The subjects of the acts are cognate, but not 
identical, and there is no repugnancy or conflict between them, and 
they must both be considered in force unless the contrary intent plainly 
appears. The gênerai provision contained in section 7 of the lat- 
ter act— that the wife may prosecute and défend any action conceming 
her rights or property as an unmarried woman in her own name — 
in no way conflicts with the positive provisions in the former, giving 
her not to exceed five years more than an unmarried woman within 
which to bring an action for the recovery of her real property. 
Thèse acts were passed contemporaneously. The scope of neither is 
trench ed upon by the other. There is no ground, therefore, upon which 
the court can say that the latter was in any way intended to modify 
the former. Therefore the plaintiff, who stands in the shoes of Juliet 
Harne, his grantor, bas until October 17, 1884, or six years from the 
approval of the act of that date, within which to bring this action. 
The demurrer is overruled. 
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New Obleans Gas-Light Co. v. Louisiana Lighi & Hbat PBODUciNa 

& Manuf'g Co.* 

{Œrcuit Court, E. D. Louisiana. March, 1882.) 

1. CONSOLTDATION OF CORPORATIONS. 

When two corporations consolidate under a gênerai law permitting it, both 
the old corporations are dissolved and a new corporation created, and (query) 
would the life of the new corporation only be that of the shorter-lived amal- 
gamating corporation î 

2. AcT OF LomsiANA OF Decembbr 12, 1874. 

The act of Louisiana of December 12, 1874, permitting the consolidation of 
certain corporations, does not permit the consolidation of two companies, the 
life of one of which was to terminate at the commencement of the life of an- 
other. 

3. RiGHT TO Attack Corporatb Rights. 

Where défendants are gued on rights depending upon the corporate capacity 
of the complainant, such corporate rights may be attacked as a meana of 
defeating the suit. 

Tlwmas J. Semmes and John A. Campbell, for complainant. 

John M. Bonner, Henry C. Millev, and E. Howard McCaleb, for 
défendant. 

Pardee, C. J. This case was heard by argument on the several 
demurrers, and pleas filed, with the understanding that if the de- 
murrers were overruled the pleas might be set down or put at issue, 
as counsel might détermine. 

The question in the case is as to the corporate capacity of the com- 
plainant, and its right to sue and stand in jndgment. As ail the facts 
relating to the corporate capacity of the complainant are either 
stated in the bill or shown by the exhibits thereto, I think the ques- 
tion can be and is f ully raised on the demurrer. 

It has been argued that the défendants hâve no right or interest to 
attack the corporate capacity of the complainant ; that such an attack 
can only be made by the state through its attorney gênerai ; but I am 
inclined to think that where défendants are sued on rights depending 
upon the corporate capacity of the complainant, that such corporate 
rights may be attacked as a means of defeating the suit. 

The bill shows that the New Orléans Gas-light Company was incor- 
porated in 1835, with the exclusive privilège of making and vending 
gas-lights in the city of New Orléans, which exclusive privilège was to 
expire, by act of the législature and décision of the suprême court of 
the state, on the first day of April, 1875; the décision of the suprema 

•Reported by Joseph P. Hornor, Esq., of the ISew Orléans bar. 
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court going further, and enjoining the New Orléans Gas-light Company 
from making and vending gas-lights in the city of New Orléans after 
April 1, 1875. 

The Crescent City Gras-light Company waa incorporated in 1870, 
by act of the législature, and declared to hâve and be entitled to the sole 
and exclusive privilège of making and vending gas-lights in the city 
of New Orléans for the term of 50 years from and after the date of 
the expiration of the charter of the New Orléans Gas-light Company. 

In 1874 the gênerai assemhly of the state passed an aet entitled 
"An act to authorize the consolidation of business and manufacturing 
corporations or companies," approved December 12, 1874, which pro- 
vides "that any two business or manufacturing companies or corpo- 
tions now existing under gênerai or spécial law, whose objects and 
business are in gênerai of the same nature, may amalgamate, unité, 
and coQSolidate such corporations or companies, and form one Con- 
solidated Company, holding and enjoying ail the rights, privilèges, 
powers, franchises, and property belonging to each, and under such 
corporate name as they may adopt or agrée upon;" and further pro- 
viding the manner and mode of perfecting the consolidation. And 
the bill shows that under this act the New Orléans Gas-light Com- 
pany and the Crescent City Gas-light Company Consolidated, amal- 
gamated, and united, under the corporate name of the New Orléans 
Gas-light Company, on the twenty-ninth day of March, 1875. 

The question raised by the demurrer is whether the said act ap- 
plied to thèse two gas-light companies, and whether under that act 
they could consolidate and unité. 

On the twelfth day of December, 1874, was the Crescent City Gas- 
light Company a business and manufacturing corporation or Com- 
pany? It could not, under the terms çf its charter and of the 
charter of the New Orléans Gas-light Company, make and vend gas- 
light in the city of New Orléans, or manufacture or do business as a 
gas Company, until Api'il 1, 1875, the expiration of the charter and 
the termination of the exclusive privilège of the latter company. 
The one company could not live as a business company until the 
other died as a business company. They were not conteraporary 
business and manufacturing corporations or companies. They were 
not, in contemplation of law, both in existence as such business and 
manufacturing companies at the time of the attempted consolidation ; 
and at the date of the law, December 12, 1874, I think it is clear 
that the Crescent City Gas-light Company was not an exïsting busi- 
ness and manufacturing corporation or company, How could it at 
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that time be an existing business and manufacturing company wben 
without Works, pipes, or mains, it was not only net doing business 
and manufacturing, but was prohibited by law from so doing prior to 
April 1, 1875? And in my opinion the consolidation act of 1874 did 
not apply to or intend to include any corporations created by tbe 
législature, and endowed with peculiar and exclusive francbises and 
privilèges. From the nature of the case it could not hâve been in- 
tended that when one company was endowed with a monoply by' the 
law of the land that there could be another company existing "whose 
objects and business were of the same nature." Nor could it hâve 
been intended by the said act that the elaborate législation of 1870, 
creating the Crescent City Gas-light Company, and the amendatory 
act of 1873, in relation to the same, was thereunder only to resuit in 
extending the charter and monopoly features of the New Orléans 
Gas-light Company for 50 years, which it is apparent the législature 
had neglected, if not ref used to do directly. And it is a very serious 
question with me whether, if the said two companies could and did 
unité under the said consolidation act, the life of the amalgamated 
company could be or was any longer than that of the shorter com- 
pany so amalgamating. 

Under the constitution and laws in 1874, such companies could 
only be created and endowed by the législature, and such charters are 
not extended by implication or intendment. 

And it Beems to be undisputed law, as derived from the authorities 
and admitted in argument in this case, that when two companies con- 
solidate under such a law as that of 1874, the old corporations are 
dissolved and a new corporation created. What is the life of this new 
corporation ? The law is silent. It seems impossible for either cor- 
poration to grant a longer life than it has itself. Whence it ought to 
follow that the life of the new corporation would only be that of the 
shorter-lived amalgamating corporation. And, if that is not the case, 
as the law is silent, the life of the new corporation is indefinite, and 
subject to the législative will; in which latter case the new corpora- 
tion would be subject to the provisions of the constitution of 1879. 

However this may be, I am of the opinion that the law of 1874 did 
not authorize the consolidation of the New Orléans Gas-light Company 
with the Crescent City Gas-light Company, and that there is in law no 
such corporation as the alleged complainant in this case ; and that, 
therefore, the demurrer filed herein should be sustained. And it is sa 
ordered. 
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O'Laughlin V. Union CentraIi Life Ins. Co.* 

(OvrcuU Court, B. D. Missouri. Maich 29, 1882.) 

1. Insurance — Limitation op Timb within which Suit mat be BRouaHT. 

A condition in a life policy that no suit sliall be brought upou it unless 
brought within one year after the assured's death, is valid. 

2. Bamb. 

A suit cannot be maintained upon a policy containing such a condition uulesa 
instituted within the time specified. 

3. Same— Pl,eading. 

Where suit is not instituted within the time siip-ified, the rotni'tion need not 
be specially pleaded as a defence. It is sufflcieut to deny that the conditions 
of the policy hâve been complied with. 

4. Same — Infancy. 

The fact that the beneflciaries named in the policy are minors will not pre- 
vent the enforcement of such a condition. 
Biddlesbargm- v Eartforâ. Ina. Vo. 7 Wall. 386. 

This is a suit by the guardian of Eugène and Mary Anne Bymes, 
minora, on a policy of insurance upon the life of their mother, for 
their benefit. 

The pétition states that the mother died on the tenth of January, 
1875, and allèges a full compliance with the conditions of the policy 
by the assured and the plaintiff. The answer dénies that the àssured 
and plaintiff fuUy complied with the conditions and requirements of 
the policy sued on, and allèges that the policy is void because of cer- 
tain misrepresentations made by the assured to the defendant's agent 
when she applied for insurance on her life. 

The case was tried before a jury. 

The plaintiff introduced the policy sued on, în évidence. It con- 
tained the foUowing condition, upon which it was issued, and accepted 
by the assured, viz. : 

" No suit shall be brought upon this policy uuless brought within oue yeai 
after the death of the person whose life is insured." 

The défendant admitted the death of the assured, and a compliance 
by her and the plaintiff with the conditions of the policy except as to 
bringing suit within a year after the assured's death. It also ad- 
mitted that a suit had been brought within the time specified in the 
policy, and that a nonsuit had been taken therein, and the présent 
suit instituted shortly afterwards, but after the expiration of the 
year; and that the beneficiaries named in the policy were minors. 

*Reported by B. F. Bex, Esq., of the St. Louis bar. 
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The défendant thereupon introduced évidence tending to show that 
it was induced to issue the policy by a misrepresentation. 

The plaintiff introduced évidence in rebuttal. 

The évidence being ail in, the défendant asked the court to înstruct 
the jury that under the évidence the plaintiff eould not recover. The 
instruction being refused, other instructions were asked. 

The court took time to consider the matter, and on the next day 
delivered the foUowing opinion, and charged the jury as appears be- 
low. 

The points made by the défendant sufficiently appear iu the opin- 
ion of the court. 

Donovan é Conroy, for plaintiff. 

Harris â Joy, for défendant. 

McCrarï, C. J., {orally.) As I intimated yesterday, tbis îs a ques- 
tion to which, on first impression, I should be inclined to apply the 
rule which it seems one of the courts of Cincinnati adopted, and that 
is tlie bringing of a suit upon a policy within the year, and if there 
be a non suit, a renewal of the action witbout delay, in compliance 
with the conditions; and if I were to rule according to my first im- 
pression, that would be the décision of the question. But the suprême 
court of the United States, in the case in 7 Wall., hâve ehanged it by 
unquestionable décisions of the two propositions: First, that this 
condition is a valid one — one which the parties hâve a right to make 
and one which the courts must enforce ; and, secondly, that it requires 
the particular suit which is being tried, and in which a party seeks 
to obtain judgment, to hâve been brought within one year from the 
time of death. And that was a case like this, where the party had 
commeneed a suit, and, for some reason or other satisfactory to him- 
self, had suiïered a nonsuit and had renewed the suit. The court 
held that because the new suit was not brought within one year 
from the date of the death, it was too late. We are bound, of course, 
by that décision, and that is the law which must be administered 
hère. That leaves nothing to be considered except the other ques- 
tions which bave been siiggested, and we are not able to see that 
there is anything in them that ought to require the court to refuse the 
instruction which bas been asked. It is said that this defence is not 
specially pleaded, and cases are cited wherein it is said that the statu- 
tory defence of limitation must be specially pleaded. No doubt that is 
80 ; but this is not a plea on the statute of limitations, but a question 
whether the plaintiff has complied with the contract upon which the 
suit is brought. That is a written contract, and containa certain cou- 
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ditions and provisions, and the plaintiff has alleged that they were 
complied with. The défendant has denied it. That makes the issue 
upon every one of the provisions. It is necessary that the plaintiff 
should show by prépondérance of testimony that the conditions hâve 
been complied with. So that we are unable to say, because there is 
not a spécial defence that this particular provision was not complied 
with, that therefore the défendant cannot avail itself of that defence. 

It is said that because the beneficiaries hère areminors that there- 
fore the condition cannot be enforced. I hâve been unable to find 
any authority in support of that proposition, and it seems the coun- 
sel has not instanced any. A guardian can bring the suit, and is 
bound to bring it under the contract and according to the contract. 
It is not a suit that cannot be brought, It is not a suit that the par- 
ties, by reason of their disability, cannot bring ; but it is a suit which 
the guardian can bring, and is bound to bring, I think, in accordance 
with the terms of the contract. If I could see my way clear to rule 
otherwise, I confess I should be glad to do it, because I bave not 
much sympathy with this sort of defence in a suit of this kind; but 
the law being as it is, I think the instruction will hâve to be given. 

Judge McCrary then charged the jury as follows : 

The jury are instructed that one of the conditions of the policy hère sued 
on is that no suit shall be brought on this policy unless brought wlthin one 
year after the death of the person whose life is insured, and it devolvea on the 
plaintiff to show that the suit was brought within one year after the time 
when Mary Kate Byrnes died, and unless they hâve so shown then they can- 
not recover in this action. 

Whereupon the plaintiff took a nonsuit. 



KicFEKE V. Merohants' Dispatoh Transp. Co.* 

{Circuit Court, E. D. Missouri. April 6, 1882.) 

Pkactice— Sekvice of Summons— Rbtubn— Rbv. St. Mo. ? 3489. 

Where a foreign corporation is served with summons under a statute provid- 
ing that service in such cases may be by delivering a copy of the writ and peti- 
tion to any offlcer or agent of such company " in charge of any office or place 
of business" that it may bave, the return of service should state that a copy of 
the writ and the pétition were delivered to an offlcer or agent in charge of an 
office or place of business of the défendant. 

*Reported by B. F. Sex, Esq., of the St. Louis bar. 
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Tli3 défendant in this case is a corporation organized under the 
laws.of the state of New York. The return of service of summons 
indorsed upon the writ by the marshal is as foUows : 

"United States of America, Eastern District of Missouri — set. 

"I return on this writ tliat I hâve served tlie same on the within named, 
the Merchants' Dispatch Transportation Company, a corporation, by deliver- 
ing a copy of this writ, together with a copy of the pétition thereto attached, 
to J. M. Stuve, the agent of the aforesaid company, (the président and vice- 
président being non-residents of this district and could not be found,) at said 
company's office in St. Louis, in the above district, on March 4, 1882. 

"F. CoSTE, United States Marshal," etc. 

The other material facts are sufficiently stated in the opinion of 
the court. 

G. M. Stewart and Paul Bakewell, for plaintiff. 

S. M. Breckenridge, for défendant. 

Treat, D. J. The défendant bas filed a motion to quash the 
marshal's return of service, supported by an affidavit. The parties 
hâve treated said motion as if it were a plea of abatement, to which 
the plaintiff interposes a demurrer. 

1. Was the service made in conformity with section 3489 of the 
Revised Statutes of Missouri? The return fails to state that the 
alleged agent of the défendant, a foreign or non-resident corporation, 
was an agent in charge of an office or place of business of défendant. 
The statuts prescribes that where the défendant is a corporation 
organized under the laws of any other state or country, "and having 
an office or doing business in this state," the service may be made 
"by delivering a copy of the writ and pétition to any officer or agent 
of such corporation or company in charge of any office or place of 
business" of the défendant. The return being defective in that 
respect, the motion to quash is well taken. 

2. The more important question was intended to be raised, to-wit : 
If the return was not defective, but false, could the défendant im- 
peach the return by plea in abatement submitting the facts de hors 
the record to a trial of the issue thus raised? The doctrine that a 
return cannot be so impeached in a domestic judgment, although it 
may be in a foreign Judgment, has received the sanction of many 
courts, and of none in more decided terms than by the suprême court 
of MissourL This court does not pass upon that question in this 
«ase; for on the ruling as to the first point the service is defective, 
and therefor'^ a décision on the second is not neoessary. It may be 
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that the weight of authority as to the latter questîon is largely with 
the demurrant; yet the reason for such a ruling may not, on full 
review and mature délibération, be held either satisfactory or con- 
clusive. But nothing is now decided in that regard. 

After proper service, if such a plea is interposed, the court will 
pass upon it ; hence the only entry now will be that the motion to 
quash is sustained, with leave to amend. 



Providence & Stonington Stbamship Co. v. Vikginia. Firb de 
Mabine Ins. Co.* 

(Circuit Court, 8. D. New York. March 13, 18S2.) 

1. PtJBUC OpFICBB — TKUST FuNDS — LlABir.ITY FOR. 

A public offlcer, chargea with a trust creafed br a public statute \n respect to 
funds in hig possession, cannot be inade liable in respect to theai by au attach- 
ment in favor of a person not claiming nndor tlie trust 

2. Samb — Oabe Stated. 

llnder the requirements of a statute of the slate of New York, défendant, a 
Virginia corporation, liad deposited certain bonds with the superinteudent of 
insurance, to be held to pay liabilities upon Insurance policies made in favor of 
citizens of New York, which aaid bonds were to be returned to défendant by 
saidsuperintendent upon satisfactory évidence that all such liabilities had been 
Batisfled or terminated. PlaintifE, a Khode Islanti corporation, brought suit on 
a poiicy of insurance issued to it by défendant, and levied an attachment upon 
the bonds in the hands of the suporintendent. Held, upon a motion to vacate 
guoh attachment, that the bonds were not subject to sucl» Icvy, they being held 
by a public offlcer by authority of law under a speoifled trust, in which plain- 
tiff's claim was not included. 

Motion to Vacate Attachment. 

Wilhelmus Mynderse, for the motion. 

Wheelcr H. Peckliam, opposed. 

Blatchfoed, C. J- The plaintiff is a Ehode Island corporation. 
The défendant is a Virginia corporation. This suit is brought to re- 
cover $5,000 on a poiicy of marine insurance, issued by the défendant 
to the plaintiff, insuring a steamer against marine périls. It was 
brought in a court of the state of New York, and renaoved iuto this 
court. On the bringing of the suit in Septeraber, 18S0, the state 
court issued an attachment against the property of the défendant as 
a foreign corporation having property within the state of New York, 
and it was levied on $10,000 of Uuited States 4 per cent, registered 

*Reported by S. Nelson White, Esq. , of the New York bar. 
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bonds in the hands of the superintendent of the insurance department 
of the state of New York, at Albany. The said bonds were deposited 
with the insurance superintendent by the défendant in February, 
1873, under the provisions of the act of the législature of New York 
passed May 11, 1865, (Laws of New York, 1865, c. 694, p. 1408.) 
That act provides that — 

" Whenever the existing or future laws of any other atate of the ITnited 
States shall require of insurance companies incorporated by or orgauized 
under the laws of this state, and having ageneies in such other state, or of 
the agents thereof, any deposit of securities in sueh state for the protection 
of policy-holders, or otherwise, or any payment for taxes, fines, penalties, cer- 
tiflcates of authority, license fées, or otherwise, greater than the amount 
required for such purposes from similar companies of other states by the 
then existing laws of this state, then, and in every such case, ail companies 
of such states establishing, or having heretofore established, an agency or 
ageneies in this state, shall be and are hereby required to make the same 
deposit, for a like purpose, in the insurance department of this state, and to 
pay to the superintendent of said department for taxes, fines, penalties, cer- 
tiflcates of authority, license fées, and otherwise, an amount eqnal to the 
amount of such charges and payments imposed by the laws of such state 
upon the companies of this state and the agents thereof." 

On the third of February, 1866, the législature of the state of Vir- 
ginia passed an act, (Laws of Virginia, 1865-6, c. 96, p. 206,) the first 
section of which, asamended by an act passed March 25, 1871, (Laws 
of Virginia, 1870-1, c. 194, p. 284,) provided that no insurance Com- 
pany not incorporated under the laws of the state of Virginia should 
carry on its business in that state without first obtaining a license ; 
that no such company should receive such license until it should hâve 
deposited with the treasurer of the state certain speciûed securities, 
and, among th€ra, bonds of the United States, to an amount equal to 
5 per cent, of its capital stock; the deposit of securities to be in no 
case of less cash value than $10,000, and not being required to be of 
greater cash value than $50,000. The act of Virginia of 1866 "pro- 
vides that the bonds are to be held to pay the liabilities of the insur- 
ance company upon its insurance policies made in favor of any citi- 
zen or inhabitant of Virginia, and the treasurer is directed to apply 
the interest on the bonds and the proceeds of the sale of them to the 
payment of such liabilities. The act also provides that if the com- 
pany shall cease to carry on business in Virginia, and its liabilities 
on its insurance policies, whether fixed or contingent, to the citizens 
and inhabitants of Virginia shall hâve been satisfied or shall bave 
terminated, on satisfactory évidence of that fact to the treasurer he 
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"shall delîver" to such company the bonds deposited with him by ît, 
or such of them as remain after paying its liabilities above specified; 
or if the company shall reduce the amount of its liabilities, both fixed 
and contingent, upon its policies of Insurance to the citizens and 
inhabitants of Virginia below the amount of the bonds in the possession 
of the treasurer, he "may deliver" to such company a part of the 
bonds deposited by it with him, but so that the bonds in his posses- 
sion shall always be equal to its liabilities upon the insurance poli- 
cies to the citizens and inhabitants of Virginia. 

On the thirty-fîrst of August, 1879, the défendant withdrew its 
agency from the state of New York. It had outstanding policies of 
insurance against fire, issued to résidents and inhabitants of New 
York, to an amount exceeding $10,000, from that date until Pebru- 
ary 15, 1881, on whieh day it cancelled ail its risks outstanding in 
New York, and called its policies in. It then applied to the insurance 
superintendent for the said bonds, but he refused to deliver them 
because of said attachment. The bonds were so deposited solely to 
conform to the requirement of the said statute of New York. 

The défendant having appeared and answered, removed the suit 
into this court, and now moves to set aside the levy under the attach- 
ment. The motion is made with the concurrence of the insurance 
superintendent. It is plain that the défendant deposited the bonds 
under the said statute of New York because the act of Virginia 
required from a New York insurance company a deposit of securitiea 
for the protection of poliey-holders which the statutes of New York 
did not otherwise require from a Virginia insurance company. Prior 
to the act of 1865, of New York, there was no law of New York re- 
quiring any deposit from a fire or marine insurance company of 
another state of the United States, nor has there been any since, 
except what is required under the provisions of the act of 1865. The 
deposit required by section 23 of the New York act of June 25, 1853, 
(Laws of New York, 1853, c. 466,) is required only from fire insur- 
ance companies incorporated or organized under a foreign govern- 
ment, as distinguished from another state of the United States. 

The enactment by Virginia of its aets of 1866 and 1871 brought 
into opération on the défendant the New York act of 1865, But the 
deposit made under that act of 1865 is made "for a like purpose" 
with the purpose for which a deposit is made in Virginia under the 
Virginia acts of 1866 and 1871, and for no other or further purpose. 
That purpose is the purpose of paying the liabilities of the depositing 
company on its insurance policies to citizens and inhabitants of the 
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state where the deposit is made. When sucli company ceases to 
carry on business in such state, and those liabilities no longer exist, 
the depositing company is entitled to receive back the bonds depos- 
ited. They were not deposited for the protection of the plaintiff in 
this case, nor can they be held under the statutes of New York for its 
protection by the insurance superintendent, or applied by him to any 
liabUity of the défendant to the plaintiff, aside from any force there 
may be in the levy under the attachaient. 

The question is whether the bonds were subject to such levy in the 
hands of the insurance superintendent. The plaintiff contends that 
the bonds are property of the défendant in this state, and subject to 
the levy, partioularly as they are no longer held for the protection of 
aoy citizens, résidents, or inhabitants of this state holding policies 
issued by the défendant. 

The insurance superintendent is a public officer of the state, cre- 
ated by statute, and charged with the exécution of the laws in rela- 
tion to insurance. No case of acknowledged authority is found which 
holds that a public officer of a state, charged with a trust created by 
a public statute of the state in respect to funds or seourities in bis 
possession, can be made liable in respect to them by an attachment 
in favor of a person not claiming under the trust. Décisions in analo- 
gous cases, as to persons holding property or funds by authority of a 
statute or of the law, under a trust imposed in regard to them, are 
numerous. Brookes v. Cook, 8 Mass, 247 ; Colby v. Coates, 6 Cush. 
558; Columhian Book Co. v. De Oolyer, 115 Mass. 67, 69; Harris v. 
Dennie, 3 Pet. 292; Buchanan v. Alexander, 4 How. 20. The princi- 
ple was applied by the court of appeals of Virginia, in Rollo v. Andes 
Ins. Co. 23 Gratt. 509, to a case like the présent. 

The treasurer of Virginia, under the Virginia acts of 1866 and 
1871, held bonds deposited with him by an Ohio insurance company. 
It ceased to do business in Virginia, and its liabilities, fixed and con- 
tingent, to citizens or résidents of Virginia, were satisfied. This 
occurred about a month after an attachment in a suit brought in Vir- 
ginia against the Ohio company, by a citizen of lUinios, had been 
levied on the bonds in the hands of the treasurer. The Ohio com- 
pany and the treasurer moved to abate the attachment, (1) because 
the state and its officers and agents were not subject to attachment 
process; and (2) because the property of the Ohio company in the 
state treasury was not liable to attachment at the suit of a non-resi- 
dent of Virginia, but was held in trust there for the benefit of the 
Virginia creditors of the company, and, as to any residue, after the 
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satisfaction of those claims, in trust, to be returned to the company. 
The court held, unanimously, that the treasurer of the state, having 
the control and custody of Insurance funds and securities under an 
act of the législature, was not subject to the proceeding by attach- 
ment, even though the foreign company had satisfled ail its liabili- 
ties in the state. The court said : 

" It is a question that concerns the state, It is certainly not compatible 
with her sovereignty and dignity to be arraigned before her own tribunals, at 
the suit of individuals, in any other mode than is prescribed by her statutes. 
Xor is it consistent with her interests, or the proper administration of public 
affairs, that her offloers shall be arrested in their public duties, and required 
to answer before the courts for funds or securities committed to their custody 
for a spécifie purpose, under authoiity of a public law. * * * The treas- 
urer is required by the statute to retain the securities in the treasury, for the 
spécial object contemplated by the act, until the liabilities of the company are 
setiled or terminated. So long as anything remains to be done, so long as 
thèse liabilities continue, he is expressly prohibited from disposing of or sur- 
rendering them. And when the treasurer is satisfled thèse securities or funds 
are no longer required to meet any liabilities of the company in the state, he 
is authorized and required to deliver them tothe company. This is the extent 
of his authority. His power and duty are fixed by the law. Now, whether 
this does or does not constitute a contract on the part of the state with the 
Insurance company, it is the law for the treasurer, fixing the measure of his 
authority and his responsibilty. He holds the securities in trust, to be ad- 
mihistered, flrst, for the people of Virginia, and then for the company mak- 
iiig the deposit. This is the destination given them by the law, controlling 
not only the treasurer, but the courts also; and it would seem there is no 
power, except that of the législature, to change such destination. * * * 
In returning the securities to the company depositing them, the state compiles 
with her engagment, as expressed through the statutes. The foreign cred- 
itors hâve no just cause of complaint. As to them the securities are in the 
same condition they occupied before the deposit was made." 

Thèse views are sound, and nothing can be added to their force. 
The statute of New York is to be regarded as if it were in the same 
words as the Virginia statute, in respect to the purpose and terms 
and conditions of the deposit. Under such a statute the funds are 
not liable to attachment at the suit of a person not claiming under 
a policy issued to a citizen or inhabitant of New York. 

The motion to set aside the levy on the securities in the hands of 
the insurance superintendent is granted. 



SMITH V. CINCINNATI, H. * D. B. 00. 

Blood V. Mehritt, Collecter, etc.* 
(Circuit Court, 8. D. New York. March 8, 1882.) 

DUTIES ON IM-POHTS— OOLOKBD FaSHIOK PlATES — EXBMPTIOH. 

Coloied fashion plates are not liable to duty under the laws of the United 
States. 

Shipman,, p. J. This case was tried by the court upon the agreed 
statement of facts on file, and which is a part of the record, the 
parties having waived a jury by stipulation in writing. Upon said 
facts I am of opinion that the colored fashion plates mentioned in the 
complaint are not liable to duty under the laws of the United States, 
and therefore direct that judgment be rendered in favor of the plain- 
tiff for the amount named in said statement, and for bis costs. 

The court also grants a certificate of probable cause for the acts 
done by the défendant as collector, and set f orth in said complaint. 



Smith, Assignée, v. Cincinnati, H. & D. E. Co.t 
(Vircuit Court, S. B. Ohio, W. D. February, 1882.) 

. Bankruptcy — Limitation of Actions bt ob Aoainst Assi&nbe — Bkctioh 
6057, Rev. St. 

Section 5057, Rev. St., providing that no suit between an assignée in bank- 
ruptcy and a person claiming an adverse interest, touching property or rights 
of property transférable to or vested in sucli assignée, shall be malntainable 
unless brought within two years from the time the cause of action accrued for 
or against suoh assignée, hdd to apply to ail judicial contests between the 
assignes and any person whAse interest is adverse to his, except that, in cases 
of fraud, the statute does not begin to run nntil the fraud is discovered. 

. Action— DiSMisBAL por Want of Jubisdiction dobs not Remote Bab. 

After the expiration of the tviro years limited by section 5057, an action at 
law was brought by an assignée in bankruptcy to recover a debt owing his 
assigner. In reply to a plea of the statute, plaintiS alleged that he brought a 
suit in equity upon the same cause of action v^ithin the two years, which was 
dismissed on the ground of the existence of an adéquate remedy at law, with 
leave given by the court to sue at law ; but no fraud being charged, hdd, that 
thèse facts did not take the case out of the bar of the statute. 

On Demurrer to Eeply. 

*Reported by S. Nelson White, Bsq., of the New York bar. 
tReported by J. C. Harper, Esq., of the Cincinnati bar. 

v.ll.no.S— 19 
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Hoadly, Johnson é Colston, for plaintiff. 

Ramsay, Matthews & Matthews, for défendant. 

Swing, D. J. This is an action at law to recover from the défend- 
ant for the breach of an agreement. The pétition is somewhat 
lengthy, but the substance of it is that the défendant entered into 
an agreement between Foulds and Wright for the érection of a grain 
house for the réception and shipping of grain over defendant's road ; 
that said grain house was erected,. and, by consent of défendant, 
leased to the Cincinnati Elevator Company, with ail the privilèges of 
the contract ; and the défendant entered into an agreement in writ- 
ing with the elevator company by which, among other things, it was 
provided that the défendant was to deliver to the elevator company 
ail grain arriving over its road, with certain exceptions. And the, 
pétition further avers that between the first day of July, 1869, and 
the first day of November, 1873, there arrived large amounts of grain 
over the defendant's road which were not delivered to the^laintiff 
assignor, as stipulated in the contract, and for whioh plaintiff claims 
damages. To this déclaration the défendant files a plea of the stat- 
ute of limitations, in which it avers that the plaintiff was appointed 
assignée in bankruptcy on the twenty-first day of November, 1873, 
and that the causes of action accrued to him more than two years 
before the bringing of this action. To this plea the plaintiff replies 
that on the twentieth day of June, 1874, he filed in the circuit court 
of the United States his bill in equity against the défendant for the 
same causes of action, and in which he prayed the same relief ; that 
the défendant made defence to said action that the plaintiff was 
entitled to sae at law; and the court found that the plaintiff had 
an adéquate remedy at law, and therefore it had no jurisdiction, and 
dismissed the cause at plaintiff's oosts, and leave was given com- 
plainant to sue at law upon the causes of action set up in the bill. 
To this reply the défendant bas filed a gênerai demurrer. 

Section 5057 of the Eevised Statutes provides : "No suit, either at 
law or in equity, shall be maintainable in any court, between an 
assignée in bankruptcy and a person claiming an adverse interest, 
touching any property or rights of property transférable to or vested 
in such assignée, unlesa brought within two years from the time when 
the cause of action accrued for or against such assignée ; and this 
provision shall not in any case revive a right of action barred at the 
time when an assignée is appointed." This section was construed 
by the suprême court of the United States, in BaiLey v. Glover, 21 
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Wall, 3é2, to apply to ail judicial contests between the aBsîgnee and 
any persons whose interest is adverse to his, embraeing ail suits at 
law and in equity; and the only modification made by the court was 
where the action was intended to obtain redress against fraud con- 
cealed by the party, or which from its nature remains secret, the 
statute did net commence to run until the fraud was diseovered. And 
the same doctrine was announced in the subséquent case of Gifford 
V. Helms, 98 U. S. 248. It is not contended that there is anything 
in this case which brings it within the modification. No fraud is 
alleged, nor is it eveu shown that ail the facts upon which the cause 
of action rests were not fuUy known within the two years. It is said, 
however, by the leamed counsel, that the fact that a suit in equity 
was begun within the prescribed time, and that the court held that 
the remedy was at law, and the bill dismissed and leave given the 
plaintiff to sue at law, takes it out of the opération of the statute. 
While it is true that this action at law is based upon the same facts 
as was the suit in equity, there is no connection between them. This 
is an original action, wholly disconnected from the suit in equity. 
Its existence does not rest in anywise upon that suit. True, the 
decree in that case gave the plaintiff leave to sue at law, but that 
leave cannot in anywise extend the bar, or, rather, revive the action, 
for the limitation had already expired. I hâve found no case in 
which the précise question has been decided, but I am of opinion that 
the plaintiff's right of action is barred, and the démarrer will, there- 
fore, be sustained. 



FuLTON, Clerk, etc., u. Hammond.* 

{Circuit Oozirt, JT. D. Alabama. February, 1883.) 

1. DiscHAR^E m Bah-kruptct — Rev. St. i 5117. 

" No debt created by the fraud or embezzlement of the bankrupt, * • * 
or while acting in any flduciary character, shall be discliarged by proceedings 
in bankruptcy." Kev. St. § 5117. 

3. Embezzlement. 

The détendant having obtained the money belongïng to plaintiflf, and created 
the debt to him, while acting as agent for the plaintiff, and having appropriated 
and converted it to his own private use and purposes, cannot successfully 
plead his discharge in bankruptcy when sued for such a debt. 

*Reported by Joseph F. Horaor, Esq., of the New Orléans bar. 
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3. FlDUOIAET DbBT, 

Tlie défendant, în fhna receîvînoj the money, receÎTed tt în trust for tha 
plaintifl, aad in neglecting and refuaing to pay it over he created a debt whilo 
acting in a flduciaiy character, and such a debt is aot discharged bj the dis 
charge in bankruptcy. 

4. Bankbuptct Acts of 1841 akd 1867 — Trusts. 

The two acts compared. Under the act of 1867 no différence is made between 
spécial and implied trusts. 

On Demurrer to Eeplication. 

Walker é Shelhy, for demurrer. 

Hirmes é Gordon and Mr. Gabarris, contra, 

Pabdbe, g. J. In 1867 Eobert Farquharson, clerk and master of 
chancery court of Lincoln county, Tennessee, brought this suit against 
the défendant, alleging that the said défendant received from the 
plaintilï for collection on the twenty-third of August, 1859, a certain 
bond executed by Eobert Johnson and others, on Pebruary 16, 1858, 
for the payment one day after date of $3,455.45 to the plaintiff, and 
that défendant executed to the plaintiff a receipt, of which the foUow- 
ing is a copy: 

" Eeceived of E. Farquharson, clerk and master of chancery court at Fay- 
etteville, the following note, viz.: 

« ' $3,455.44. Jackson County, Alabama. 

'"One day after date we, or either of us, promise to pay Robert Farquhar- 
son, clerk and master at chancery court of Lincoln county, Tennessee, for the 
use of the heirs of Edmond Townsend, $3,455.44, for value received. "Witness 
our hands and seals this flfteenth February, 1858. 

[Signed] " 'Kobjsbt Johnson, [L. S.,] Principal. 

her 

"'Paethenia X Stewart. [L. S.] 

mark 
lier 

"'KiziA X WOYE, [L. S.,] Security. 

mark 

liis 

" ' MicHAEL X Johnson, [L. S.,] Security. 

mark 

•"E. G. Townsend, [L. S.,] Security. 
"'Attest: "Robert C. Beickell.' 

"I receive said note to colleot without suit, if praeticable; if not, I am to 
employ counsel and collect the same by suit, if necessary. 
"Augmt 23, 1859. 

[Signed] << F. L. HAsmoNO." 

And plaintiff further allèges that the défendant, as the agent of the 
plaintiff, did afterwards, on the seventeenth of November, 1860, col- 
lect for the use of the plaintiff the sum of $4,217.16, the amount of 
said bond ; and he allèges demand and refusai. 
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May 13, 1867, a gênerai plea was filed. April 1, 1878, the de- 
feudant, by plea puis darreln contimiance, set up a discharge in bank- 
ruptcy under the act of 1867. April 3, 1878, plaintiff demurred to 
this plea, which demurrer, it seems, was afterwards heard and over- 
ruled; on what ground does not appear. April 15, 1878, plaintiff 
replied to the plea of bankruptcy, setting out the facts fuUy, and 
alleging that the indebteduesa of the défendant was created and owed 
by the défendant in a fiduciary capacity, aiid was not released by a 
discharge in bankruptcy under the act of 1867. To this replication 
défendant filed a demurrer April 16, 1878, and this last demurrer bas 
been heard at the last October term, and raises the questions to be 
decided at this time. Pending the proceedings from 1867 to 1878, 
it seems that Farquharson, original plaintiff, has been succeeded 
in his office, and as plaintiff in this suit, by Alfred S. Fulton, clerk 
and master of the chancery court of Lincoln county, Tennessee. 
The case was very fully argued at the term, but I hâve retained the 
case, expecting further briefs to be filed. 

Section 5117 of the Revised Statutes (being section 33 of the bank- 
ruptcy act of 1867) reads: 

" No debt created by the fraud or erabezzlement of the bankrupt, or by his 
defalciition as a public offlcer, or while acting inany fiduciary character, shall 
be discharged by proceedings in bankruptcy," etc. 

Now, the first question presented to me is whether the debt sued 
for in this case was created by the embezzlement of the défendant ; 
and the second is, was the debt created by him while actihg in any 
fiduciary character ? Both of thèse questions I answer in the affirm- 
ative, 

The défendant obtained the money belonging to the plaintiff, and 
created the debt to him, while acting as agent for the plaintiff, and 
the replication charges that the moneys of the plaintiff so collected 
the défendant appropriated and converted to his own private use and 
purposes. 

"Embezzlement may be defined to be the appropriation to one's 
own use or benefit of property or moneys entrusted to him by another, 
such as the embezzlement by clerks, servants, and agents of their 
employer's money or property." 4 Bl. Comm. 230, 231. See, also, 
Archb. Crim. Pr. (Pom. Ed.) 1336; Alabama Code, § 4377. 

The debt of défendant was created by him while acting in a fidu- 
ciary character. He became and was the agent of the plaintiff to 
collect the note of Johnson. While so employed, and by reason of 
such employment, he came in possession of the plaintiff's money. 
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He was tlie custodian merely of the money; it was not his money. 
He did not owe the plaintif! a similar sum of money; it was the plain- 
tifE's money. The défendant, in reoeiving the money, received it in 
trust for the plaintiff, and in neglecting and refusing to pay it over 
he created a debt while acting in a fiduciary character. See Heffren 
V. Jayne, 39 Ind. 463; and see White V. Platt, 6 Denio, 269; indorsed 
in Clark v, Iselin, 21 Wall. 368. 

Counsel supporting the demurrer relies on the case of Chapman 
V. Forsyth, 2 How. 202, where it was held that a debt due from a 
cotton factor to his principal was not a fiduciary debt within the 
meaning of the bankrupt act of 1841. And the argument of the 
court in that case is to the effect that the words "other fiduciary 
capacity,"in the act of 1841, related to the same class of spécial 
trusts as were named in the act, such as the trusts of guardians, 
executors, administrators, etc., and did not extend to implied trusts. 

The first thing to be noticed in regard to this case is that the word- 
ing of the act of 1867 is différent from the act of 1841 in relation to 
the debts to be discharged under the respective acts. The act of 
1841 released ail debts which had not been "created in conséquence 
of a défalcation as a public officer, or as executor, administrator, 
guardian, or trustée, or while acting in any other fiduciary capacity. " 

The act of 1867 released ail debts which were not "created by the 
fraud or embezzlement of the bankrupt, or by his défalcation as a 
public officer, or while acting in any fiduciary character." There is 
80 wide a différence in the language of the two acts that it would 
seem that the reasoning in Chapman v. Forsyth entirely fails when 
applied to the act of 1867. There is no chance under this act to 
make any différence between spécial and implied trusts. AU trusts, 
spécial, express, or implied, must be included under the head of "any 
fiduciary character," or else no exception is made by the act of 1867 
in regard to such trusts. I hâve examined the case of Neal v. Clark, 
95 U. S. 704, where Chapman v. Forsyth is quoted approvingly, but 
I do not think that case is adverse to the view I take of this. 

I hâve also examined the mauy other cases referred to in argu- 
ment as deciding that debts due from cotton factors and commission 
merchants for goods of principal sold are not fiduciary debts under 
the act of 1867 ; and if this were a debt due by a cotton factor or com- 
mission merohant I should hâve some doubt, though I think I should 
follow Judge Blatchford and the several suprême courts of the states 
on the point, rather than the cases cited by the défendant. See In 
Be Seymour, 6 Int. Eev. Eec. 60; In Re Kimball, 6 Blatchf. 292; 
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Lemeke v. Booth, 47 Mo. 385; Banningy. Bleakley, 27 La.'Ànn. 257. 
But there is a wide distinction between the character or business 
of a cotton factor and an agent to coUect monej, and if the question 
of thp oharacter of indebtednes of a eotton factor to his principal for 
goods sold be doubtf al, the oharacter of an agent recèiving money for 
bis principal ought to be clear. In the one case financial standing 
and business capacity are the tests of employment ; in the other, bon- 
esty and integrity are the tests. Def ault in the one implies bad judg- 
ment, misfortune, bad luck, but not dishonesty. Default in the other 
implies recreancy to trust, if not absolute dishonesty. In the one case 
a bankrupt law releases an unfortunate debtor and restores a busi- 
ness man to the commercial world ; in the other, the bankrupt la'w 
would be made a cover and Drotection for the rogues who devour wid- 
ows' honses. 

In Ghapman v. Forsyth the court says that "such a construction 
against commission merchants would bave left but few debts upon 
which the law could opéra te ;" and this was a reason for the judgment 
in that case. This language does not apply to the law of 1867, but 
if it did I should hesitate a long time before I let the défendant in 
this case escape in order to widen the opérations of a bankrupt law. 

Let a judgment be eutered overruling the démarrer in this case, 
with «ottta. 



ZsPEBnrs and others r. Cabd and another.* 

(Cireuit Court, B. D. Miiouri. Hatch 24, 1882.) 

BANKKtnTCT— Principai- tJXD Agbnt— Rbv. St. i 6117. 

Where a commission merchant, as agent of the owner, sellg goods and fails, 
without fraud but because of insolvencj, to account for the proceeds of the 
sale, and subsequently becomes a bankrupt and reoeives his discharge in bank- 
ruptcy, the proceedinga in bankruptcy will discharge his debt to his principal. 

Suit in an Account against Factors. 

The answer sets up a discharge in bankruptcy, and allèges, among 
other things, that the plaintiffs proved up their claims in bankruptcy, 
received dividends, and did not object to défendants recèiving their 
discharge. It also dénies fraud. Demurrer to answer. The other 
material facts are sufficiently stated in the opinion of the court. 

«Repoited bj B. F. Rez, £sq., of the ât. Louis bar. 
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W. B. Homer and R. M. Nichols, for plaintiSs. 

Noble é Orrick, for défendants. 

McCrary, C. J., (orally.) This is a suit upon an accounfc. The 
défendants set up as their defence a discharge in bankruptcy. The 
plaintifïs demur to this answer, and the question is whether the dis- 
charge is good as against the indebtedness which is the foundation of 
the suit. The answer admits that said indebtedness was contracted 
in the course of défendants' dealings with the plaintiffs. They (défend- 
ants) were acting as plaintiffs' faotors in the capacity of commission 
merchants. It doeâ not appear from the answer that the debt grew 
out of a single transaction, but it does appear that it is a balance due 
for the proceeds of sales of iron which was sent to the défendants as 
commission merchants, to be sold and accounted for by them to the 
plaintiffs. The question is whether the debt thus contracted was, 
within the meaning of section 5017 of the Eevised Statutes, a debt 
contracted by the défendants "while acting in a fiduciary capacity." 
That section is as follows : "No debt created by fraud or embezzle- 
ment of the bankrupt, or by his défalcation as a public officer, or 
while acting in a fiduciary capacity, shall be discharged by proceed- 
ings in bankruptcy, but the debt may be proven, and the dividends 
thereon shall be a payment on aecount of the debt." 

Upon the question whether a debt contracted by a commission 
merchant, by his failure to aecount for the proceeds of goods sold by 
him as such, is within this section, there is a great confliot in the 
authorities. The affirmative is maintained by the foUowing, among 
other cases, viz. : In re Seymour, 1 Blatchf. 352; In re Kimbal, 2 Ben. 
55é; S. C. on appeal, 6 Blatchf. 292; Treadwell v. Holloway, 46 Cal. 
547; Meadorv. Sharpe, 54 Ga. 125; Jones v. Russell, 44 Ga. 460; 
Whitakcr V. Chapman, 3 Lans. 155; Lemcke v. Booth, 47 Mo. 385; 
Banning v. BUakley, 27 La. Ann. 257; Brown v. Garrard, 28 La. Ann. 
870. 

The négative of the proposition bas been mentioned in the follow- 
ing, aimong other cases, viz.: Cronan v. Colting, 104 Mass. 248; 
Graver à Baker S. M. Co. v. Clinton, 8 N. B. E. 312; S. C. 5 Biss. 
512; Kïme v. Graff, 17 N. B. E. 319; Owsley v. Cohïn, 15 N. B. E. 489. 

It would serve no useful purpose for me to enter into an elaborate 
discussion of this question, as little could be said on either side of it 
which is not to be found in the cases already, referred to. The 
amount involved is large enough to enable the parties to take the 
case to the suprême court of the United States, and there hâve the 



BCHOOLFIELD V. JOHNSON. 297 

question, which ïs important and doubtful, finally settled. It is suf- 
ficient for the présent to say that in my judgment the better reason 
and also the greater weight of authority supports the position of the 
défendants, and we therefore hold that the diseharge pleaded is a 
bar to the action, and overrule the demurrer to the answer. 
Counsel for défendants can take an exception. 



ScHooLFiBLD, Hanauee & Co. V. JoHNSON & SuLLiVAN and auother. 

(Circuit Court, E. D. Arkansas. October Term, 1881.) 

1. AssiGNMKNt Dî Tktjst por Benbfit OF Cebditors, whbn Void. 

A deed of assignaient for the beneflt of creditors, which in terms directs or 
authorizes the assignée to exécute the trust and dispose of the propeTty in s 
mode not autliorized by the statute, or contrary to its requirements, is void. 

W. M. Rose and B. G. Brown, for plaintiffs. 

Dodge é Johnson, for interpleader. 

Caldwell, D. J. The validity of the deeds of assignment on their 
face is the only question in this case. The particular clauses of the 
deeds of aBsignment which it is claimed avoid the instruments are 
the foUowing : The trustée is directed to "proceed at once to exécute 
this trust by converting ail property herein conveyed into money with 
as much rapidity as possible consistent with the interest of our cred- 
itors;" » * * "and is hereby empowered to sell ail goods or 
property of every kind herein conveyed at public or private Sale, for 
cash or otherwise, as may seem best to the interest of our creditors, 
with or without public or private notice of any kind." Thèse provis- 
ions are in both deeds. One of the deeds conveys the leasehold inter- 
est of the assignors in three plantations, and directs "that said trustée 
shall take immédiate possession of them, and take ail steps necessary 
and as may seem best to him for the purpose of cultivating them ; may 
purchase mules, implements, supplies, and ail things necessary to the 
interests of our creditors." 

The two deeds were executed on the same day and for the same 
purpose, each deed conveying différent portions of the assignor's 
property, and are to be taken together as one instrument. Burr. 
Assignm. § 128. 

If valid, the assignée might purchase mulea, etc., to carry on the 
plantations mentioned in one deed, with means derived from sale of 
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property conveyed by the other. The authority conferred on the 
trustée to sell the property at public or private sale, and for cash or 
otherwise, and with or without notice of any kind, is in confliet with 
the statute of this state and renders the aasignment void. 

Section 387, Gantt's Digest, in terms provides that the "assignée 
shall be required to sell ail the property assigned, at public auction, 
within 120 days, and shall give at least 30 days' notice of the time 
and place of such sale." 

The court has uniformly held that an assignaient which in terms 
directed or authorized the assignée to exécute the trust and dispose 
of the property in a mode net authorized by the statute, or contrary 
to its requirements, avoided the assignment. 

In Schwab v. HoUowell, (April term, 1879,) the language of the 
deed was, "to sell at public or private sale, at wholesale or retail, 
for cash or on a crédit;" and the court (Judge Dillon presiding) 
beld the deed void because it authorized a private sale of the prop- 
erty in contravention of the statute. The same ruling was made in 
Bartlett v. Teah, 1 Ped. Eep. 768, and in many other cases. The 
former circuit judge concurred in thèse rulings, and they are undoubt- 
edly Bupported by the current of authorities on the question. Rapalee 
V. Stewart, 27 N. Y. 310; Woodburn v. Mosher, 9.Barb. 255 ; Keep v. 
Sanderson, 12 Wis. 391; McCleery v. Allen, 7 Neb. 21; Sumner v. 
Hicks, 2 Black, 632. 



Wescott and another v. Waynb Agbiooltural Wobks and others. 

(Circuit Court, D. Indiana. February 14, 1882. 

Patents— Joint Iktsekst — Titlb. 

Where a party holding the tltle to patents àbsolutely conveys thcm to others 
jointly as trustées, with full power to dispose of them at their discrétion to 
enable them to take upon themselves the entire and exclusive management of 
the business, they can exercise the power only jointly, and a contract by one of 
the parties conveys no title. 

H. G. Fox and Wood é Boyd, for plaintiffs. 
Hill (è Dixon, for défendants. 

Gresham, D. J. The foUowing agreement was entered into on the 
sixth day of October, 1874, between the plaintiffs and HiramMoore: 

" Whereas, sundry lefcters patent of the United States heretofore hâve been 
granted to said Moore, which letters patent are respectfully numbered, en- 
titled, and dated as foljows, to-wit: No. 30,685, dated November 20, 1860, 
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and entitled Mmprovement in seed drills,' and No. 81.819, dated March 26, 
1861, and entitled 'improvement in seed drills; ' and whereas, the said Moore 
is justly indebted to the said CSiarles W. "West in the sum of $10,000 for 
money advanced to aid him, the said Moore, in perfecting his inventions, and 
is desirous of secuiing the repayaient of the same; and whereas, the said Wes- 
cott is desirous of securing an interest in the inventions and letters patent 
aforesaid, and in any reissue, renewal, or extension thereof ; now, therefore, 

"Know ail men by thèse présents, that for and in considération of theprem- 
ises, and of the sura of flve dollars, in lawful money, to me in hand, by the 
said Wescott and West, before the exécution hereof, paid, and of other vài- 
uable considérations, me thereunto moving, I, the said Hiram Moore, do 
hereby assign, sell, and set over, unto the said Charles W. West and John M. 
Wescott, the entire right, title, and interest in and to the letters patent afore- 
said, and in and to the inventions and improvements represented, shown, or 
described therein, including any renewal, reissue, or extension thereof, the 
same to be held and enjoyed by the said West and Wescott, and their légal 
représentatives, as fully and entirely as the same would hâve been held and 
enjoyed by me had this assignment and sale not been made, to the full end 
of any term or terms for which thé letters patent aforesaid, or either of them, 
hâve been, or hereafter may be, granted, reissued, renewed, or extended. 

"I hereby further agrée to signsuch lawful papers and do such lawful acts 
as may, by the connsel, learnéd in law, of the said West and Wescott, be 
deemed necessary or expédient in order to obtain an extension or reissue of 
the patents aforesaid, or to assert, maintain, or defeat the rights sécured by 
said letters patent. It is expressly nnderstood, however, that the costs and 
charges of the proceedings aforesaid shall be defrayed by isaid West and Wes- 
cott, as hereinafter provided. 

"In considération of the premises I hereby further make, constitute, and 
appoint the said Charles W. West and John M. Wescott my true and lawful 
attomeys in law and in fact, with power irrévocable, giving and granting to 
them fuU and exclusive and unreserved power and authority for me, and in 
ray name, place, and stead, to assume and take upon themselves the entire and 
exclusive management and control of the aforsesaid letters patent, and of each 
and every of them, and to dispose of ail the right, title, and interest which I 
hâve under the same, and under each and every of them, for such priée or 
priées, upon such terms, and to such persons, and for such place or places as 
they, my said attomeys, shall deem proper, and in my name, place, and stead, 
and as my own proper act and deed, to sign, seal, deliver, and acknowledge ail 
such deeds and instruments of writing as shall be neeessary or proper for the 
granting or licensing to others the said rights under the said letters patent, 
and to each and every of them, and to ask, demand, sue for, and receive the 
priée or fées, or any part or parts tliereof, paid or payable for such grants or 
licenses, and in my name to exécute and deliver receipts and acquittahces 
therefor, and in my name to bring to account and reckoning, and to ask, de- 
mand, sue for, and recover and receive of and f rom ail and any pei-son whora- 
soever who may hâve been or may be manufaeturing or ôelling said drills 
containing the improvements aforeasaid, or by any or either of them, such rea- 
sonable priée or fee for such use of said improvements, or either of them, as 
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my sald attorneys shall deem proper and reasonable; and on receipt or recov- 
ery thereof, or oî any part or parts tliereof, to exécute in my narne such good 
and sufflcient receipts, releases, and discharges for the same as my attorneys 
shall deem proper, and to liquidate and discharge the same; and on the neglect 
or refusai of any such manufacturer or manufacturers as aforesaid lâwf ully to 
account for the use of sald improvements, or of any or eitlaer of thom, and to 
pay such reasonable price or fee for such use, and to agrée to pay a reasonable 
royalty therefor or for the right to continue the use of said improvements, or 
of any or either of tliera, to take ail such légal ways and means for securing 
and enforcing the payment thereof, or to stop the unauthorized use of such 
improvements, or of any or either of them, by action, suit, or otherwise, as 
they, my said attorneys, may deem expédient, and in my name to prosecute, 
as they may deem expédient, ail or any actions or suits, at lavv or in equity, 
or other proeeedings before any tribunal, agalnst any person or persons, brought 
by or under my said attorneys, and thereon to proceed to judgment or to dis- 
continue, or to compromise the same, as they, my said attorneys, shall deem 
expédient, hereby authorizing and empowering my said attorneys to substi- 
tute and appoint under themselves one or more spécial attorneys to do or per- 
form any act, matter, or thing which they themselves might lawfully do by 
virtue hereof, and generally to do and perform and exécute in my name as 
aforesaid ail and whatever other acts, matters, and things that they may deem 
expédient and requisite, or may be advised to do in and about the premises, as 
fully and effectually, to ail intents and purposes, as if I myself were présent 
and did the same; I, the said Hiram Moore, hereby ratifying, allowing, and 
conflrming and agreeing from time to time, and ail times hereafter, to ratify, 
allow, and conflrm as good and valid ail and whatsoever the acts, matters, and 
things which my said attorneys, or their substitutes, shall lawfully do or cause 
to be done in and about the premises by virtue of thèse présents ; and I, the 
said Hiram Moore, hereby consent and agrée with the said West and Wescott 
to do no act or thing to diminish the powers herein conferred upon them, or 
to hinder or embarrass them in the exécution of this power, which is hereby 
intended and declared to be irrévocable. I hereby revoke, annul, and disallow 
any and ail, powers of attorney heretofore given by me in this behalf. 

" It is hereby agreed by the parties hereto, that this agreement is to super- 
sede and take the place of any heretofore made between said Moore and J. M. 
Wescott. aforesaid ; and that the entire right, title, and interest in the letters 
patent aforesaid has been, up to the exécution of thèse instruments, vested in 
the said Hiram Moore. 

" The said John M. Wescott, for his part, agrées, at his own eost and charges, 
to procure the extension of said letters patent, ISTovember 20, 18G0, now pend- 
ing, if praotiçable, including the expenses already incurred, as well as those 
which hereafter may be incurred, in said behalf^ which sum is to be paid abso- 
lutely, whetlier said extension is granted or not, and in no event is any part 
of said sum to be reclaimed from, or refunded, or repaid by, said Moore, or to 
be deduçted from the sum or suras collected under Paid patents. 

" It is hereby covenanted and agreed by and between the parties hereto as 
follows: That from the sum or sums collected under the letters patent afore- 
said, from sales, royalties, or settlements, or from any other source, shall flrst 
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be deductèd the costs, charges, and expenses of coUecting thé same, Including 
ail litigatioii expenses, save those of the extension application, and then the 
net profits or proceeds shall be divided as follows : To Hiram Moore, or his 
légal représentatives, one-fourth part; to C. W. West, or his légal représenta- 
tives, one-fourth part; to John M. Wescott, or his légal représentatives, one- 
half part. In case of loss or failure to realize any profit under said patents, 
ail litigation expenses aforesaid are to be paid by said Wescott ; It being ex- 
pressly understood by the parties hereto that under no circumstances are said 
Moore or West to incur any obligation, or to be under any liabilities, for said 
expenses. It is further agreed that John M. Wescott is to make no charge 
for his own time speut in this bebalf, nor is said West to make any charge 
for his services. 

"It is also expressly understood that said Moore's interest is to continue 
during and throughout the extended time of the patent of November20, 1860. 
Should such extension be granted, the parties hereto hereby agrée in good faith 
to perforrn the covenants between them made. 

"In testiinony whereof the parties hereto haveafflxed their handsand seals 
the day and year ârst above written. 

«HiBAM Moore. [Seal.] 
•'C. W. West. [Seal.l 

" J. M. Wescott. \^eaX.\ 
"In présence of — 

" Wm. D. Baldwin, 
"Maky T. Palmer." 

On the tenth day of November, 1874, John M. Wescott entered 
into an agreement "with Isaao Kinsey and Aaron Morris. This agree- 
ment, after reciting that by the terms of the contract of October 6^ 
1874, Hiram Moore conveyed to West one-fourth interest in the pat- 
enti and to Wescott one-half interest, and retainedto himself one-fourth 
interest, proceeds as follows: 

" And whereas, in considération of the foregoing, Isaae Kjnsey and Aaron 
Morris, of Milton, in Wayne county, Indiana, are désirous of obtaining an inter- 
est in said lettérs patent, they hereby agrée, to and with said John M; Wes- 
cott, of the same place, to severally take an equal interest with him in tbe 
same: 

" Therefore, this article of agreement witnesseth : That said John M. Wes- 
cott hereby agrées, to and with said Isaac Kinsey and Aaron Morris, and does 
hereby set over and assign to eaeh of them one-third part of his oné-hàlf 
interest, retaining one-third part himself in said letters patent; and said 
Kinsey and Morris, f uUy understanding the original agreement mentioned, do 
hereby agrée, to and with said Wescott, to be at one-third expense each with 
said Wescott, jointly, as set forth in said agreement, and shall be equally 
entitled ai^d receive one-third profit or proceeds, if any, in said one-half inter- 
est, and in ail things pertaining hereto, to be goVcraed by this and the orig- 
inal contract and agreement." 
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On the fourth of Pebruary, 1879, Isaac Kinsey undertook to as- 
BÏgn in writing to Levi L. Lawrence and the Wayne Agriculfcural 
Works one-half of the interest he had acquired in the patents, namely, 
one undivided twelfth part. Thèse instruments were ail acknowl- 
edged and recorded in the patent-office. The Mil charges that the 
défendants are manufaoturing and selling seed-drills covered by the 
patents, and that they are asserting an interest in the. patents as 
part bwners. The prayer is for an injunction and an accounting. 

The défendants demur to the bill for want of equity, and because 
Hiram Moore and Aaron Morris are not made parties. It is urged 
by counsel for the défendants that the contract of October 6, 1874, 
made West and Wescott trustées for themselves to the extent of three- 
fourths of the patents, and trustées of Moore to the extent of the 
remaining fourth, with powers of attorneys to control and dispose of 
Moore's équitable interest; that to the extent that they were trustées 
for their own benefit in the net proceeds, West's and Wesoott's légal 
and équitable estâtes merged, and that, having thus acquired an as- 
signable interest in thô patents, Wescott could and did convey to 
Kinsey and Morris eaoh one undivided sixth part ; and that Kinsey 
assigned to Lawrence and the Wayne Agricultural Works half of hia 
interest, namely, the undivided twelfth part. 

Having carefully studied the contract between Moore and West 
and Wescott, and given due weight to its différent parts, I think it 
was the intention of the parties to invest West and Wescott with the 
entire légal title to thô patents, jointly, as trustées, with fuU power 
to dispose of them at their discrétion. This was done to enable 
themto "take upon themselves the entire and exclusive management" 
of the business, for the purpoaes specified. They were to dispose of 
the patents for the mutual beneât of ail the parties, without any 
hindrance whatever from Moore. In doing this, and in otherwise 
executing the trust, the trustées were authorized to use Moore's 
name; but this was not necessary. Moore reserved no power to 
himself in the management of the business, and the trustées were 
not bound to consult him in carrying eut the trust. He reserved 
nothing but an interest in the net profits. His power to convey title, 
grant licenses, collect royalties, and bring suits, ceased with the exé- 
cution of the contract between him and West and Wescott. But the 
power that Moore granted to West and Wescott was a joint one — a 
Personal confidence was reposed in their mutual judgment and dis- 
crétion. They could exercise the power conferred upon them only 
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as directed. It requîred the joint <îeed of both to convey any title to, 
or interest in, the patents. The eontract between Wescott and Kin- 
sey and Morris conveyed no tîtle to the patents to the latter. It 
may hâve entitled Kinsey and Morris to share equally with Wescott 
in one-half of the net profits of the business. It foUows, of course, 
if Eansey acquired no interest or title to the patents, that he con- 
veyed no title to Lawrence and the Wayne Agricultural Works. 

This suit ia brought to proteot the trust property, and to colleci a 
debt due the trust. If it were a suit to wind up the trust and divide 
the proceeds among those entitled to them, Moore, and perhaps 
Morris, wonld be necessary parties. When a suit is brought to re- 
cover a trust f und, with a view to its distribution by the court, ail the 
parties benefîcially entitled should be brought before the court. 
Moore is in ail things represeuted by the trustées, and he will be 
bound by the judgment of the court in this case. He has no author- 
ity to make conveyances, collect royalties, employ counsel, or control 
litigation. Why, then, make him a party ? Carey v. Brown, 92 U. 8. 
171 ; Kerrison v. Stewart, 93 U. S. 155. 

What has already been said disposes of the proposition that by the 
terms of the eontract between Moore and Wescott and Wèst, Wescott 
took both a légal and équitable estate, which merged, he thereby 
becoming the absolute owner in his own right of au undivided half of 
the patents. Moore owned the patents absolutely, and for the pur- 
poses of the trust he conveyed his "entire right, title, and interest" 
to West and Wescott, by a single instrument. It would be a palpa- 
ble disregard of the intentions of the parties, and the defeat of the 
trust, to hold that the eontract of October 6, 1874, called for the 
application of the law of merger in favor of Wescott aud West. 

Demurrer oyerruled. 



Barkeb v. Stowe. 

{Circuit Court, If. V. New York. January 4, 1882.) 

Patents— Former A^judioation as a Bab. 

Wliere, in a prior suit between the same parties, founded on an Infrîngement 
of the same patent, the prayer for relief was the same, and the issues the 
same, the présent suit is barred by a decree of dlsmissal entered in the prier 
suit. ' ■ 
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George E. Buckley, for plaintiff. 

Walter L. Dailey, for défendant. 

BLàTfiHFORD, G. J. This suit is brought on the same reissaed let- 
ters patent, No. 6,531, involved in the suit of Barker y, Slioots, de- 
cided herewith. The défendant in this suit is the same person who 
was défendant in the suit of Barker v. Stowe, 15 Blatchf. 49, brought 
on the sanje patent. By stipulation the testimony in the suit a.gain8t 
Shoots and in this sait was taken simultaneously, and it m ail of it 
entitled in both cases, and it is stipulated that the évidence in one 
"shall be good for both." The décision in the case against Shoots 
disposes of ail questions in this case except that of infringement, and 
a question as to the former suit against Stowe. 

The answer sets up that the defendant's ^buckets are secured to 
him by letters patent granted to him, No. 160,125, dated February 

23, 1875. The defendant's bucket in the présent case, "Lovell 
Exhibit No. 2," is precisely like the one described in the décision in 
the former suit against him as the one alleged there to infriflge. It 
is clearly an infringement of olaima 1 and 2 of No. 6,531. 

The answer sets up that in 1876 the plaintiff filed a bill in this 
court setting up the same matters and cause of action as are con- 
tained in this bill; that the défendant appeared on process and 
answered the bill, setting up the same matters previously set up in 
this answer ; that a replication was put in ; that évidence was there- 
after taken in said suit ; that the cause was heard on the merits, on 
pleadings and proofs, at the June term, 1878; that in July, 1878, the 
court made a décision determining that the said patent, No. 6,531, was 
void for want of novelty, and that the bill be dismissed with costs; 
that the défendant refers to said bill, answer, replication décision, 
decree, and judgment record in said former suit; that said court had 
jurisdiction of said cause, the parties thereto, and the subject-matter 
thereof; that said judgment and decree are valid, and remain in 
force; that the right of the plaintiff to the relief sought in that cause 
was duly passed npon and adjudicated; and that the plaintiff is 
estopped by said former judgment and decree from asserting the same 
in this cause. This answer was verified March 27, 1880. 

The record of the defendant's testimony, under date of November, 

24, 1880, oontains an entry that the défendant offers in évidence a 
certiûed copy of a decree in said suit against him, and also the opin- 
ion of the court in said suit, marked Defendant's Exhibit 5^; and that 
the plaintiff objected to the same as immaterial, and because the 
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proofs on which the décision and opinion were based were not intro- 
duced. The same record, under date of Pebruary, 19, 1881, states 
that it is agreed between the respective attorneys " that ail document- 
ary évidence heretofore offered in évidence, that is properly certified 
to, shall be admitted in évidence without objection." The record of 
the plaintiff's testimony, under date of March 22, 1881, contains an 
entry that the defendant's counsel gives notice that he will read and 
produce on the hearing of this case the judgment roll, décision, and 
decree in the said former suit against the défendant, and also the évi- 
dence of Orrin 0. Witherell, taken in said suit, filed with the clerk, and 
also ail of the exhibits used on said trial, and that the plaintiff's 
cotinsel objected for the reasons before stated, under date of November 
24r, 1880, and because the matter is irrelevant. This cause was 
brought to a hearing at the June term, 1881. It then appeared that 
nothing had been produced and marked Defendant's Exhibit 5, and 
that no decree had ever been signed or entered in the former suit. 
This présent suit was begun in November, 1879. The bill does not 
refer to the former suit. It allèges infringement in the past gener- 
ally. When it was filed there had been no decree entered in the 
former suit. The proof of infringement made in this case is of an 
infringement on October 6, 1879. The plaintiff, in giving testimony 
as a witness in this case on the eleventh of June, 1880, testifies that 
he hecetofore brought a suit in this court against this défendant, and 
that the case was dismissed on the évidence of 0. 0. Witherell. This 
évidence, when given, was duly objected to by the defendant's counsel 
on the ground that the fact must be proved by the record, and that 
the décision in the case could not be proved by paroi, accompanied 
by the statement that the defendant's counsel offers to produce the 
décision, and followed by the statement that the counsel for the plain- 
tiff will produce "the original of said records on which said bill was 
dismissed." Nothing of that kind was done by either party. 

This case, though argued orally at the June term, 1881, awaited 
the submission of printed briefs by the respective counsel. The 
plaintiff's brief was submitted to the defendant's counsel in July, 
1881. It took the ground that no decree had ever been entered upon 
the former suit; that there was no judgment or decree therein 
against the plaintiff when he commenced this suit, and none since; 
that no part of the record in the former suit had been put in évi- 
dence, nor had a copy of the décision rendered in the former suit 
been produced in this suit; that the défendant must, therefore, be 
T.ll,no.3— 20 
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regarded as havîng abandoned the matter; and that in the absence of 
a decree and a judgment the former suit oould be no bar. There- 
upon the défendant gave notice to the plaintiiï of an application to 
the court to sign and enter a decree in the former suit. The décision 
in the former suit, as found in 15 Blatchf. 49, was filed in the clerk's 
office July 11, 1878. The said application was made on an affidavit 
made by the defendant's soliciter in that suit, the same person who 
is the defendant's soiicitor and counsel in this suit, setting forth that 
he was not familiar with the practice in such a case; that after suoh 
décision had been filed he supposed, and was so informed by Mr. 
Wright, an experienced practitioner in this court, that the clerk 
would enter the final decree on the filing of the décision and enter- 
ing the order dismisaing the bill, and that thé costs could be taxed at 
any time and inserted in the judgment; that he supposed the decree 
had been entered when this suit was brought; that on the third of 
August, after receiving the plaintiff's brief, he went to the clerk's 
office, at Utica, and learned that no formai final decree had been 
entered ; and that he then prepared a decree to be signed. The said 
application was made, and was opposed by the plaintiff. The judge 
who decided the former case granted the application, and signed a 
decree. It sets forth that the cause was heard on the pleadings and 
proofs at the June term, 1878; that the décision of the court was 
made and filed July 11, 1878, "whereby it was decided that the 
claim in the reissued letters patent No. 6,531, granted to the plain- 
tiff, had been anticipated, and that the bill, of complaint berein 
be dismissed, with costs; and it then orders, adjudges, and decrees 
"that the bill of complaint be and the same is hereby dismissed, and 
said défendant recover from the plaintiff the costs of this action, 
when taxed and adjusted by the clerk of this court, and that défend- 
ant hâve exécution therefor. " This decree was entered and enroiled 
August 27, 1881, the roll consisting of the bill, answer, replication, 
and decree. 

Meantime the defendant's counsel had submitted his printed brief 
in this case, asking in it that a décision in this case be withheld 
until the decree in the former suit could be perfected and become a part 
of the évidence in this case. The plaintiff's brief in reply was put in, 
and suggested that the défendant had stated that he should not get 
a copy of the record in the former suit to file as an exhibit, because 
he had spent as much money as he was going to spend in the mat- 
ter. A certified copy of the enroiled decree was sent to me, but I 
informed the defendant's soiicitor that he must apply, on notice, to 
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the plaintiff for leave to hâve it considered as évidence. The deoiBion: 
of the case was delayed to allow such application to be made. It 
was made at the October term, 1881, on notice, and was opposed by 
the plaintifif. The form of it was a motion for an order opening the 
case, and for leave to put in in this suit the certifieJ copy of the judg- 
ment record and decree in the former suit. The costa had been 
taxed at $202.35. The défendant, in an afBdavit for the motion, 
denied that he ever statcd that he would not incur the expense of pro- 
curing a copy of the decree in the former suit, and that he believed, 
until informed to the contrary by his attomey, that the decree had 
been, in f act, entered, and would be a bar to this suit ; and that he 
was at ail times willing to incur the expense of entering the same 
and procuring a certified copy of it as évidence in this cause. The- 
motion was also based on the said affidavit of the defendant's solic- 
iter used on the motion to bave the decree signed. 

Many affidavits on both sides bave, since the October term, been 
fumished to me, directed to the question as to whether the défendant 
had said that he would spend no more money in defending the suit, 
leaving the common defence to be carried on by the défendant in the- 
Shoots Case, and as to whether he had intentionally refrained from 
having the decree in the former suit entered. It seems strange that 
the decree was not entered. Yet the answer of the défendant, sworn 
to by him in March, 1880, and signed by his solicitor, not only 
speaks of a décision in the former case dismissing the bill therein^ 
but refers to the decree and judgment record therein as having been 
made, and as existing, and as being an estoppel in this suit. In viéw 
of this the plaintiff went on to take proofs in this suit; and in the 
plaintiff's opening proofs, in June, 1880, the former suit was men-. 
tioned by him, as a witness, as a suit which had been dismissed, and 
his counsel then and there gave notice on the record that he would 
produce the original of the records on which the bill in that suit had 
been dismissed. Afterwards, when in the defendarit's proofs the 
entry was made that a certified copy of a decree in the former suit, 
and of the opinion of the judge therein, marked Defendant's Exhibit 
5, was offered in évidence by the défendant, (though no such papers. 
were then produced or marked,) the plaintiff did not object to the 
making of the entry beoause nothing was produced, and did not 
allège that there was no decree, but objected because the proofs were- 
not offered on which the décision had been based, Afterwards, 
when, in the plaintiff's proofs, the défendant gave notice that he 
would read and produce on the hearing the judgment roU, décision,. 
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and decree in the former suit, the plaintiff objected on variouB 
grounds, but did net state that there was no such decree. It seems, 
therefore, entirely reasonable that the case should be opened so far 
as to allow the certified cop^ of the enrolled decree in the former suit 
to be put in évidence by the défendant and become a part of the 
proofs herein. The plaintiff'a counsel suggests that there was no 
decree against the plaintiff in the former suit when this suit was 
brought, and that the décision filed amounted to nothing. 

In SUshi/ V. Foote, 20 How. 290, 295, the suprême court held that 
the pronouncing of 'a décision by a circuit court and its entry in the 
minutes, where the judgment or decree is a simple one, "such as an 
affirmance or reversai and the like," constitutes a decree from whieh 
an appeal may be taken to that court. Hère the décision in the 
former suit was a dismissal of the bill. The decree signed in the 
former suit states that that waa the décision, and that it was made 
and filed July 11, 1878. 

The decree in the former suit must be regarded as having the date 
of July 11, 1878, and the question is as to whether it is a bar to this 
suit. It is properly set up in the answer. The suit was between 
the same parties and founded in infringement of the same patent. 
The bill in the former suit asks for profits and damages from the 
date of the reissue, and for treble damages, and for a perpétuai in- 
junction. The bill in the présent suit makes the same allégations 
and asks the same relief. The issue of the inability of the plaintiff 
to recover in the suit because the invention elaimed had been antici- 
pated, was tendered by the answer in the former suit, and was found 
in favor of the défendant, as appears by the decree. That issue 
cannot be again tried between the parties. If in the former suit 
that issue had been found in favor of the plaintiff, it could not hâve 
been again tried in this suit ; and in this suit nothing would hâve 
been open but the question of infringement, if the bueket elaimed to 
infringe were différent from the infringing bueket in the former suit. 
Within the principles laid down in Cromwell v. County of Sac, 94 U. 
S. 351, and applied by this court, in Smith v. Town of Ontario, 18 
Blatchf. 454, it must be held that this suit is barred by the decree in 
the former suit. 

A decree will be entered granting the defendant's motion and dis- 
missing the bill, with costs. 
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Stbeit V. Lauteb. 
{Oircuit Court, D. Indiana. 1882.) 

1. Patent— Efpect op Abandoning Claim. 

Where, on an original application for a patent for an improvement in rock- 
ing-chairs, the claim for a rigid connection with the Tocker was abandoned aa 
faulty, and a pivotai connection substituted, the patentée is not enlitled to a 
reissue embracing what he discarded, even if he was the flrst to discover the 
rigid connection. 

2. Same— Reissue— Claim, whhn Void. 

Where a claim on an application for a reissue contains màtter not embraced 
in the original patent, it is void. 

3. Same.— Claim too Narbow — Rbmedy Lost bt Delat. 

If the original claims were too narrow to secure to the patentée the f ull beneflt 
of bis d;scovery, the mistake was apparent at the time the patent issued, and 
the gtanting of the reissued patent with broader claims, on aa application 
madu after the lapse of almost five years, was unauthorized. 

In Equity. 

James Moore, for complainant. 

Biirns é Denny, for respondent. 

Gresham, D. J. This suit is brought to enjoin the défendant from 
infringing reissued letters patent granted to plaintiff, January 13, 
1880, for improvement in rocking-chairs, and for an aocount of prof- 
its, etc. 

The spécifications and claims read thus : 

" My Invention relates to a class of chairs, cribs, etc., made to vibrate on 
rockers resting on a platform. The invention consists in attaching the rock- 
ing member to the platform by means of an elaatic retaining brace secured to 
the platform and conneeted to the , ocl-'ng frame by horizontal pivots, so thdt 
the rocking frame may freely vibrate, vifhile at the same time it will be pre- 
vented from slipping and turning upon the platform. It consiëts also in so 
swiveliiig a flexible métal retainin.'ç brace to the chair as to permit the chair 
to vibrafe withoiit fréttlng the sprlng brace. It further consists of a means 
of spfuring the flexible metàl retaining brace to the platform upon which the 
rockers rest and vibrate, consisting of elastic or yielding bearings, between 
which the spring brace passes, and which are secured with. the spring brace to 
the phitform. It also consists of hlnged leaves upon the ends of the springs, 
swîvéliiig nponbolts in the rockers. It also consists in securing a fiât métal 
retaining brace ceiitrally upon the platform, and securing its upturned ends to 
the inner sides of the rockers at some distance above the platfonn.so that the 
brace may yield when the rockers are in motion. I thus avoid slotting the 
ends of the spring through which the bolts pass into the, rockers, and hence 
avoid sci-aping and noise wlien the rockers are in motion. It flnally consists 
in a safeîy rod or stop arranged above the brace, so aa to overhangit from the 
«enter in each direction and prevent it from vibrating too far. 
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" Figure 1 h a prospective view of my improvement. Figure 2 îs a section 
tlirough the same. A is the platform upon which resta the ctiair-roeker 
frame, B. C is the flexible retaining brace, wliieh is secnred to the rocker 
frame, B, by means of bolts, 6, passing througli tlie liinged leaves, c, c, and 
bolted loosely to the rockers, so as to allow said leaves to swivel. D, D', are 
elastie bearings, in which the brace, C, rests, and which are secured, with the 
brace, to the platform by means of "bolts, a, a\ Resting over and secured to 
the bearings, D, D', is a safety rod, E, to prevent the brace from vibrating too 
far, and to relieve the brace from strain sliould the chair be lifted. This 
safety rod extends from the point where it is secured in each direction to 
overhang the brace, and give it a long bearing when the chair is lifted by the 
rocking frame. As the rocker frame, when in motion, carries the bolts, b, b, 
alternately forward and back of the vertical center of brace C, (which is their 
normal position when the rocker frame is at rest,) the retaining brace is subject 
to torsional strain. In order to avoid fretting or snapping the spring, I hâve 
provided the elastie bearings, D, D', which permit the brace to turn or have a 
rocking motion coïncident with the motion of the rocking frame. It is also 
évident that in rocking the spring is subjected to a tensile strain, as the 
points connected to the rocking frame must rise and fall with it, thus alter- 
nately increasing and shortening the distance between the central connection 
of the brace to the platform, and its end connections to the rockers, to avoid 
fretting or snapping the spring under this strain. 

" I have provided the hinged leaves, e, c, upon each end, which permit the 
elbows of tlïe brace to work freely without the slightest danger of being frac- 
tured. 

"It will thns be seen that by my invention the rocker frame is retained at 
ail times in proper position upon its platform without additional guides, which 
it is permitted to freely rock without undue stra;in or friction. 

" The spring, as shown, is applied to a rocking-chair; but when applied to a 
child's crib, the distance between the rockers being much greater, I use two 
retaining springs, C, having separate bearings, D, D', and separate stops, E, to 
prevent the springs from vibrating too far. 

" I claim — 

"(1) The platform, A, and rocker frame, B, in combination with an elastie 
retaining brace, as C; said brace passing transversely across the platform, 
secured centrally thereto, and having its ends connected by horizontal pivot» 
with the rocking frame, substantially as described, 

"(2) The combination, substantially as specified, of platform. A, rocker 
frame, B, spring retaining brace, C, and bolts, 6; said brace being secured t» 
the platform and swiveled upon said bolts in the rockers. 

"(3) The platform. A, and rocker frame, B, in combination with the elastie 
bearings, D, D', and brace or braces, C, as specifled. 

*' (4) The platform, A, and rocker frame, B, in combination with the brace or 
braces, C, which are centrally connected to the platform, and hinged leaves, c, 
c, substantially as specifled. 

" (5) The combination, substantially as hereinbefore set forth, of platform,. 
A, rocker frame, B, and a flexible métal retaining brace, as C, said brace being 
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«enirally secured to the platform and having upturned ends, which are con- 
nected to the inside of the rockers. 

"(6) In combination, the platform, A, rocker frarae, B, retaining brace, C, 
and stop, E, said stop being secured above the brace, C, to longitudiiially ovçr- 
hang the brace in each direction f rom the center, so as to protect said bracè 
when the frame is lifted and prevent said frame Irom vibratiiig too far, sub- 
stantially as specifled. 

" (7) ïhe combination, substantially as specifled, of a rocking frame njade 
to vibrate upon a platform, and the platform upon which it rests and vibrâtes, 
with a flexible métal retaining brace, as C, arranged transversely between 
the rockers and secured to while elevated above the platform, and connected 
to the rocker frame, substantially as specifled." 

It is alleged that the défendant bas infringed the first, fifth, sixth, 
and seventh clauses. The answer sets up want of novelty, non-in- 
fringement, and that the reissued letters contain new mattèr. 

The spécifications and claims in the original letters whieh were 
issued January 19, 1875, read thus: 

"My invention relates to a class of chairs, cribs, etc., made to vibrate on 
rockers resting on a platform, and secured thereto by flat métal bars, and con- 
sists — First, of a peculiar means of securing the flexible métal retaining brace 
or spring to the rockers, said means consisting of a hinged leaf upon the ends 
of the spring swiveling upon bolts in the rockers; second, of a means of secur- 
ing above-mentioned flexible retaining brace to the platform upon which the 
rockers rest and vibrate, consisting of elastic bearings, between which the 
spring passes, and which are secured by bolts. My whole invention f urnishes 
a means of attachment which will not so fret the spring when in motion as 
to cause it to fracture, and thereby an important fault in the old rigid con- 
nection is remedied. 

" Figure lis a perspective view of my improvement. Figure 2 is a section 
through same. 

"A is the platform upon which rests the chair-rocker frame, B. C is the flex- 
ible retaining brace, which is secured to the rocker frarae, B, by means of 
bolts, 6, passing through the hinged leaves, c, c, and bolted loosely to the rockers, 
so as to allow said leaves to swivel. By thus securing the ends of the brace to 
the rockers by means of the hinged leaves, c, c, which swivel on the bolts, 6, 1 
provide against the fretting of the spring, and ultimate fracture of the same. 
For a similar purpose I secure the middle of the spring or brace to the plat- 
form, A, by means of elastic bearings, D, D', in which it rests, said bearings 
being secured Avith it to the platform by means of bolts, a, a'. Eesting over 
and secured to the bearings, D, D', is a safety rod, E, employed to prevent the 
brace from vibrating too far. As the retaining brace, C, is subjected to a tor. 
sional as well as tensile strain when the rockers are in motion, the edges of 
the bearings, D, D, were they flrm, would tend tô wear and fret the brace, and 
flnally cause it to snap, while being, as they are, of elastic material, they give 
sufflciently under pressure to destroy auy sharp edge which they might other- 
wise présent to the spri ng. 
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" The sprîng, as sTiown, is applied to a rocking-chair, but when applied to a 
child's crib, the distance between the rockers being much greater, I use two 
retaining springs, C, having separate bearings, D, D, and separate stops, E, to 
prevent the springs from vibrating too far. 

" I claim (1) the platform, A, and rocker frame, B, in combination with the 
brace or braces, C, which are centrally connected to the platforui and liiuged 
leaves, c, e, substantially as specified. (2) The platform, A, and rocker frame, 
B, in combination with the elastic bearings, D, D, and brace or braces, C, 
substantially as specified." 

A patent issued to W. H. Earnst, June 25, 1872, for new and 
useful improvements in cradles, and on the twentieth of October, 
1874, a patent issued to C. S. Chadeayne for improvements in rock- 
ing-chairs. In his application for a reissue the complainant first 
described his retaining brace, or spring, as "secured to" the rockers. 
This application was rejected because the spring was "secured to" 
the rockers in both the Earnst and Chadeayne patents. The com- 
plainant then amended his application, describing his spring as 
"pivotally connected" with the rockers. This application was rejected 
because the spring was "pivotally connected" with the rockers in 
the Earnst patent. The complainant again amended his applica- 
tion, this time describing his spring as "having its ends connected 
by horizontal pivots to the rocking frame," and this description 
seems to hâve been satisfactory to the examiner. The respondent 
omits the hinged leaves and the elastic bearings in his device. The 
ends of his spring are upturned, thèse upturned ends are rigidly 
bolted to the rockers, and the spring rests flat upon the platform and 
is there rigidly bolted. The ends of the spring are not "connected 
by horizontal pivots to the rockers," and the first, sixth, and keventh 
claims are not, therefore, infringed. There is a wide différence 
between the respondent's rigid connection which the complainant 
abandoned as faulty, if he ever had any right to it as part of his 
invention, and a pivotai connection. 

The fifth claim clearly contains matter not embraced in Ùlie orig- 
inal patent, and it is for that reason void. 

The merit of the complainant's invention, as it was described in 
his original spécification, consisted in the peculiar means by which 
he attached the flexible brace or spring to the rockers and to the 
platform. Hinged leaves were attached to the ends of the spring 
and swiveled on bolts in the rockers, and the spring was secured 
between elastic bearings to the platform. After speaking in the 
spécification of the essential features of his invention, the patentée 
proceeds : 
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"^ry whole invention furnishes a means of attachment which will not so 

frot t\\v siiViiig wUeii in motion as to cause it to fracture, and thereby an 
importaiii liait iii the old rigid connection is remedied." 

The hiriged leaves and the elastic bearinga are shown in the draw- 
ings which aceompany both the original and reissued patents. 

Having deelared that the merit of his invention consisted in mak- 
ing an attachment that would not fret the spring and cause it to 
fracture, as the old rigid connection did, the patentée was not enti- 
tled lo a reissue embracing what he had discarded as faulty, even if 
he was the first to discover the rigid connection. There was no mis- 
take in the description of the complainant's invention in the original 
patent, and in the reissue it is obvions that there was an effort to 
embrace the rigid connection which was discarded in the first in- 
stance. But waiving ail that has thus far been said against the 
complainant's right to a decree, he lost his right to a reissue, if he 
was ever entitled to one, by unreasonable delay. 

If the original claims were too narrow to secure to the patentée the 
full benefit of his discovery, the mistake was apparent at the time the 
patent issued, and the granting of the reissued patent, with broader 
claims, on an application made after the lapse of almost five years, 
was unjust to the public and unauthorized. Miller V. Bridgeport 
Brass Co. 21 0. G. 201; James v. Campbell, Id. 337. 

Bill dismissed for want of equity. 
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(Uircait Court, B. D. LoiiUinna. June, 1881.) 

1. Admîtîat.tt — Canal — Négligence — Sunken Piles. 

It is négligence for the proprieiors of a canal charging tolls on vessels using 
the same, to hâve sunken piles at the entrance of and inslde of their canal, wlth 
no danger signais, no matter how long they hâve been there, nor how well 
knowc ; and it waa négligence for them to leave a wreck on its beam-enda, with 
her masts projecting into the channel of the canal, with no danger signais ; and 
they wiîl be held responsible for the wreck of a vessel upon such obstructions. 

2. LiQHTs— Negligenck. 

Under the facts in this case, failing to hâve a light on the bow of a schooner 
entering such canal at night cannot be considered as négligence. 

3. Damages. 

Where the court allows a total loss, nothing ean be allowed to the libellant 
for his e.xpenses in endeavoring, unsuccessfully, to raise his sunken schooner. 

*Reporte(i by Joseph P. Hornor, Esq , of the New Orléans bar. 
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The respondenta are proprietors of a canal running from Lake 
Pontchartrain into the city of New Orléans. At its entrance is a tri- 
angular breakwater, composed of piles, many of which are old and 
rotted away above the surface of the water. This breakwater di vides 
the entrance into two passages, and, just prier to the accident com- 
plained of , a schooner, the Mary Diana, had been wreoked upon some 
of the sunken piles, and lay upon her beam-ends with her mast pro- 
jecting into the ohannel. Under thèse circumstances the schooner 
G-eorge Pandelly, in attempting to enter the canal at night, there 
being no lights displayed to show the wreck or the sunken piles, ran 
upon those obstructions and was wrecked. 

Richard De Gray, for libellant. 

Henry D. Ogden, for respondents. 

Pabdee, 0. J. There can be no question of the responsibility for 
négligence and earelessness of the respondents, whoare proprietors of 
a canal charging toUs on vessels using their canal. It is négligence 
on the part of the respondents to hâve sunken piles at the entrance 
of and inside their canal with no danger signais, no matter how long 
they hâve been there, nor how well known. It was négligence on the 
part of the respondents to leave the Mary Diana on her beam-ends, 
with. her mast projectinginto the channel, with no danger signais. In 
conséquence of thèse sunken piles, and the projecting mast of thé 
Mary Diana, the George Pandelly was wrecked. With stringers or a 
guard on the outside of the sunken piles, and with a danger signal 
showing the wreck of the Mary Diana, the passage would hâve been 
safe, and the Pandelly would not hâve been lost. 

The court finds that reasonable care and diligence were used on 
board the Pandelly by her captain and crew in entering the canal. 
The captain himself was at the helm; the crew were forward and on 
the lookout. The channel is a narrow one. In order to enter the 
canal it is necessary to corne close to the obstructions. The proper 
entrance and exit on the route to the Tchef uncta river is nearer to 
the western side of the eastern pass than to the eastern side of that 
pass. The pass, at its entrance, according to the survey of Bell, is 
about 150 feet, and at its narrowest place about 75 feet wide. A 
schooner coming in at this pass must necessarily corne close to one 
side or the other of the pass, even if she follows the middle of the 
channel. It is no évidence of négligence on the part of the Pandelly 
that she came nearer to the western side of the eastern pass in her 
attempt to enter the canal; she was not in fault in so entering or 
trying to enter. 
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Failing to hâve a light on tlie bow of the Pandelly cannot be con- 
sidered as négligence. The évidence satisfies me tbat a light on the 
bow of the Pandelly would hâve obstructed the view. The lookout 
would see much better without suoh a light than with it. 

So far as the law is concemed, under the conclusion as to the facts 
as found above, it is immaterial whether the proprietors of a canal 
charging toU are held to greater diligence, and persons navigating 
the canal to less diligence, than in ordinary matters of tort. The 
respondents having been guilty of négligence, and the libellant not 
having been guilty of négligence, it is clear that the respondents are 
liable for the damages occasioned by the loss of the Pandelly. 

It seems that after the Pandelly sunk the libellant notified the 
canal company of the loss, and called upon the company to raise and 
repair the vessel. This the company neglected and refused to do. 
Thereupon the libellant undertook the job himself; but after expend- 
ing much money and time abandoned the enterprise, and gave up his 
schooner as a total loss. In this condition the sohooner remained 
until after the decree based thereon was rendered in the district court. 
After that decree the respondents employed means proper and neces- 
sary, and raised what vras left of the huU. This seems to hâve been 
done more as a means of obtaining satisfactory évidence than for the 
value of the thing. 

The schooner and cargo may, therefore, be taken as a total loss, 
and the damages may be calculated on that basis. 

No\F as to damages : 

1. As to the value of the schooner. 

The finding of the commissioner, as reported to the district court, 
(on the examination of witnesses whose testimony is ail in the record,) 
was that said schooner was worth $2,700. At that time the Pandelly 
had not been raised. The actual condition of her huU was not shown, 
except by gênerai déclarations that. she was sound and tight. Since 
that finding, however, the schooner appears to hâve been raised, and 
her huU is shown to hâve been unsound, her planks rotten, and gen- 
erally not in good order. This appears from the condition of the 
hull when raised. From this condition, when raised, various experts 
hâve assessed the value of the boat before she sank, and the gênerai 
average of their appraisement is $1,500. The court is inclined to 
give effect to this last appraisement, because it appears from the 
record that the Pandelly was an old schooner, built in 1871, and sold 
in 1875 for the sum of $1,500, and resold to libellant in 1876 for 
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$2,000, since whicli time the évidence shows that about $300 worth 
of repairs only hâve been put upon her. Considering the wear and 
tear nec-essary in such property, and ail the évidence and appraise- 
ments, it seems that $2,000 would be nearer the actual value than 
the larger amount allowed by the commissioner. A schooner worth 
$2,000 in 1875, and only repaired $300 worth, can hardly hâve 
increased in value since 1876. 

2. The amount claimed by libellant as expenses and services in 
trying to raise the Pandelly cannot be allowed, as the schooner is 
adjudged a total loss. 

3. The claim for $1,000, made for personal damages, cannot be 
allowed. 

From PaJewski'B évidence it appears that immediately on his ves- 
Bel striking he went ashore in a boat, went inland along the canal 
looking for a tow-boat, and not finding one went voluntarily back on 
board the Pandelly. , Having voluntarily placed himself on hoard the 
Pandelly after her sinking, he can claim no damages for his per- 
sonal sufïering aboard that night. 

4. There seems to be no dispute with regard to the cargo lost — 
$76; clothes of libellant, $100; two compassés, $50: four wheelbar- 
rows, $28 ; one stage, $20. The libel mentions nothing with regard 
to tools, therefore nothing can be allowed for them. Neither can 
anything be allowed for use of vessel during the time neoessary to 
repair and refit her; as the court allows Pajewski the total value of 
his vessel. 

It is shown also by the évidence that a lot of tackle, apparel, and 
fumiture wère taken ofif from the Pandelly by the libellant, and they 
are now in his possession. Experts value thèse goods at $375. 

It would seem, therefore, that the damages for which the respond- 
ents are liable should be summed up in this way : 

Value of schooner, ....... $2,000 On 

Clothes that libellant lost, ..... 100 00 

Two compassés " - - . . - . 50 00 

Four wheelbarrows " ..... 28 00 

One stage " . . . . . . 20 00 

Value of cargo " - - - . . 76 00 



Amounting to ...... $2,274 00 

From which amount should be deducted value of goods taken 

by libellant, ...... 375 00 

Leaving balance of • - . - - - $1,899 00 
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The respondents having raised the huU of the Pandelly more tobe 
used as évidence than for her value, and the court considering the 
Pandelly a total loss, adjudges the respondents to be the owners of 
the hull or hulk as she now lies. It is proper to state that since the 
decree in the district court much and important évidence bas been 
taken. 

Let a decree be entered up in accordance herewith, and giving libel- 
lant costs in both courts. 



The Charles Allen. 
(District Court, S. D. New York. March 13, 1882.) 

1. ClOLLISION— CONVBEGrNG COITRSES— TUG, WHEN TO KeEP OPT OF WaT. 

Where two tugs wifh tows were coming from opposite aides of the river upon 
courses converging about a point and a half , both designing to pass to the east of 
a buoy tnarking the edge of a reef , extending to the middle of the river, the tug 
on the port hand, having the greater speed, and having plenty of sea-room, is 
bound to lieep out of the way, and in continuing her course in passing and 
Crossing the bows of the other tug, thereby drawing her own stera tow against 
a schooner lashed to the port side of the other tug, is chargeable with grosa 
négligence. 

2. Samb — CoNTRrBUTORY Negligbncb — NoT Stoppins and BACKWa. 

The course of the tug upon the port hand being obvious for a considérable 
period, the otlier tug, by giving no signais of dissent or danger, acquiesced in 
the course pursued, and, having plenty of sea-room, was i)ound to govern her- 
self accordingly, and was therefore guilty of contributory négligence in not 
porting, and in not stopping and backing, as required by the twenty-flrst rule 
of navigation, to ayoid the collision. 

3. Same — Ubckee. 

Though both tugs were in fault, and the tug on the port hand in a greater 
degree, the libel having been filed against the other tug only, the court has no 
option, under the rule laid down in the case of The Atlas, 93 0. S. 302, to re- 
fuse a decree for the whole loss. 

4. Same — Pbesence of Pilot on Tow. 

Tlie collision being with a schooner lashed to the port side of the tug, the 
fact that the schooner had a pilot on board did not nfiake the tug the mère serv- 
ant of the schooner, so as to exempt the tug from responsibility. 

In Admiralty. Libel for collision. 

Benedict, Taft & Benedict, for libellants. 

Beebe, Wilcox d Hohbs, for claimant. 

Brown, D. J. This is a libel by the owners of the lighter Mary to 
recover damages for a collision on DeoemO^r 12, 1876, m the East 
river, near the Tenth-street buoy. 
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The steam-tug Brilliant, ha:viag the barge Hylene in tow upon a 
hawser 25 fathoms in length, coming out of Newtown creek in the 
forenoon, took the Mary also in tow astern of the barge, and fastened 
io her by a hawser of about 15 fathoms. From Eighth to Fourteenth 
atreet, on the New York side of the river, is a reef marked by a buoy 
on its easterly edge, about opposite Tenth street, and nearly in the 
middle of the river. Except for vessels of light draught, the ordi- 
nary course is to the eastward of this buoy. The Brilliant, with 
her tow extended in a line of about 450 feet, after clearing the flats 
at the mouth of the creek her ordinary course to pass to the east of 
the Tenth-street buoy would be S. S. W., and that was the course 
she undoubtedly took from about opposite Twenty-seventh street, 
being then nearer to the Green Point shore. The Charles Allen at 
the same time wàa coming down the East river nearer to the New 
York shore, having in tow two three-masted schooners lashed to her 
sides, the Luey D. to starboard, and the Albert Daly on her port 
side, each projecting about 40 feet forward of the tug. The Albert 
Daly was bound for New York through the sound. At Sands Point 
she had taken a pilot, and when at Flushing bay she had procured 
towage through Hall Gâte by the Charles Allen, which at the same 
time took the Lucy D. also in tow. They had taken the channel to 
the west of Blackwell's island, and after passing the buoys below it, 
being near the New York shore, at Thirty-third street, they foUowed 
the usual course by changing about three points further to the east- 
ward, until they reached the middle of the river off Twenty-fifth 
street, when they changed about one and a half points to the south- 
ward, so as to pass to the east of the Tenth-street buoy upon a course 
very nearly S. by W. 

The witnesses differ considerably in their statements of the courses 
by eompass, and some of thèse statements were wholly impossible. I 
hâve given such as the necessities of the case and the évident courses 
of the two tows in foUowing the ordinary route, which both testify 
they did foUow, show must hâve been pursued. The two tugs, with their 
tows, were therefore approaohing each other upon courses converging 
about a point and a half. Each claimed to be ahead of the other, 
and to hâve the right of way in passing the Tenth-street buoy. Ifind 
that prior to reaching Twenty-third street the Charles Allen was 
ahead, and that at that point, which was about half a mile above 
the place of collision, the Brilliant had overtaken the Charles Allen 
and began to pass upon the port quarter of the latter, at about 200 
feet distant. Her speed exceeded that of the Charles Allen, accord- 



THB OEABIiES AliLEN. 



81& 



ing to the testîmony of the captain of the Albert Daly, from one to 
two knots per hour. But as in traveling a full half mile from Twen- 
ty-third street to the place of collision the Brilliant had gained lèse 
than 400 feet, and their speed was about five knots, it is olear that 
slie was passing the Allen at a rate of less than one knot per hour. 
From Twenty-third street each tug kept on her course until the Brill- 
iant, having passed ahead and come on the starboard bow of the Al- 
len, the lighter Mary was drawn against the port side of the Albert 
Daly, and, her mast striking the jib-boom guy of the latter, the Mary 
was upset. The Hylene, which was immediately ahead of the Mary, 
had passed the Albert Daly abOut 100 feet clôar, and not until theri, 
when the Mary was off the port quarter of the Albert Daly, was im- 
udediate danger of a collision apprehended ; and at this point the 
Brilliant was some 300 feôt ahead of the Charles Allen. 

From the foregoing facts it is plain that the primary cause of the 
collision was the violation by the Brilliant of the nineteenth rule of 
navigation, which required her, having the Charles Allen on her own 
starboard hand; to keep out of the way of the latter. There was 
plenty of room to do so. This libel, however, bas been filed against 
the Charles Allen alone; and, under the rule laid down in The Atlas, 
93 U. 8. 302, this court has no option to refuse a deeree for the 
whole loss againât the Allen, if she also is found in fault and no con- 
tributory négligence be chargeable upon the Mary. 

On the part of the claimant it was sought to be shown that the 
libellant Croise, who was at the Mary's helm, did not starboard, as 
he might and ought to hâve done, in order to keep the Mary as far 
to port as possible; but the witnesses of the Mary, as well as the 
captain of the barge ahead of him, testify to the contrary; that his 
helm was put to starboard, and that the Mary, at the moment of the 
collision, was kept as far to port as possible, so as to throw her haw- 
sèr considerably out of the line of the Brilliant. Giving superior 
crédit to the libellants for what was done upon their own vessel, sub- 
stantiated as it is by the captain of the Hylene, I must find that the 
Mary was not in fault, and the only remaining question is whether 
the Charles Allen was guUty of fault or négligence which contributed 
to the collision. 

Although it appears that a collision was not apprehended at the 
time the Brilliant passed the Allen, some 200 feet distant, yet as 
their courses were converging the danger of collision was plain from 
the moment when the Brilliant passed the Allen at Twenty-third 
fltreet, unless the former should change her course. It soon became 
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obvious that she was not intending to do so, and that she was con- 
tinuing to cross the bows of the Allen, and at the time of the collision 
she was at least a point jipon the latter's starboard bow. The 
Hylene passed the Albert Daly much nearer than the Brilliant had 
done, and at this time the danger to the Mary before she had 
reached the Albert Daly must hâve been pbvious, if any lookout was 
kept upon the latter. The twenty-first rule (§ é233) requires that 
"every steam-vessel, when approaching another vessel so as to involve 
risk of collision, shaU slacken her speed, or, if necessary, stop and 
reverse." This rule was none the less applicable to the Charles 
Allen because the Brilliant was already committing a fault in Cross- 
ing her bows. The Mary was an innocent party and helpless. Her 
captain called to the Daly and the Charles Allen to keep off. The 
latter at last stopped and reversed, but too late to prevent the col- 
lision. It is plain that there was nothing to prevent her doing so 
earlier. The pilot of the Daly admits that there was nothing to pre- 
vent this. He says that he gave orders to stop the engine. The 
pilot of the Allen says that before reoeiving this order he had him- 
self rung the beUs to stop. A few moments before the collision he 
left the pilot-house and ran on board of the Daly to watch the Mary, 
and as soon as he got aboard, as he says, he gave a further order to 
reverse the engin es. This was but a few moments before the col- 
lision. The engineer of the Allen says that he got the four bells, 
i. e., two to stop and two to back, at the same time, but he is clearly 
in error, as the order to reverse was not given until the pilot had got 
aboard the Albert Daly, and saw that the collision was immediately 
impending. The engineer would not swear that there were over 25 
révolutions backward before he felt the jar of the collision. That 
the progress of the Charles Allen was not very materially checked is 
évident from the fact, which the pilot testifies to, that the Mary 
passed along the Daly's side at about the rate of a "slow walk;" that 
after the Mary was upset the oil barrels with which she was loaded 
floated against the Charles Allen between the two schooner's bows, 
though the tide was ebb. 

On behalf of the claimant it is said that by rule 23 the Charles 
Allen was required to keep her course ; but rule 21, which requires 
steam-vessels to stop and reverse if there be danger of collision, is 
not among the rules cited in rule 23, to which the latter rule is 
applicable. Nor did the reef at the west of the buoy présent any 
obstacle to an earlier reversai of the Allen's engines. On the contrary, 
the danger, if any, would be less the further the Allen was up the 
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river. It mùst hâve been about five minutes from the time when the 
Brilliant passed until the collision. Her two vessels in tow upon haw- 
sers astern -were obvious, and her course acrosa the Allen' s bows was 
unchanged, while the reversai of the engines could not hâve exceeded 
half or three-quarters of a minute before the collision. For this 
delay in an obvious emergency I do not see how the Charles Allen 
can be held free from fault without, in effect, abolishing the twenty- 
first rule, -which requires a steam-vessel to stop and reverse in order 
to avoid a collision obviously impending. 

Under rules 3 and 11 of the supervising inspector's rules, had the 
Charles Allen been in any doubt as to the intention or course of the 
Brilliant she should hâve given signal whistles. In suffering the Brill- 
iant to pass her upon an obvious crossing course, and giving no whis- 
tles of doubt or of dissent or of alarm, either at the time of her pass- 
ing or subsequently, she, in effect, accepted and acquiesced in that 
maneuver of the Brilliant, and from that time she was bound to gov- 
ern herself aecordingly, having plenty of room, and not to crowd upon 
the Brilliant's course, or upon that of her tows astern, which may be 
regarded as a lengthening of the Brilliant herself. 

The testimony shows also that the Charles Allen was proceeding 
further to the east than there was any need of ; that at the time of 
the collision the buoy was some five or six hundred feet ahead of the 
Brilliant, and, as her captain testiûes, some 300 feet to the westward. 
This is confirmed by the captain of the Albert Daly, who says the buoy 
was about 300 yards distant, and by the testimony of Banta, the 
pilot of the Daly, who says that the buoy bore, at the time of the col- 
lision, about a point and a half off the bows of the Lucy D. from his 
own position by the mainmast of the Daly. As the Daly was 30 feet 
wide, the Allen 17, and the Lucy D. 35, it is plain that the course of 
the Allen, having the buoy, at a distance of 900 feet, so far to star- 
board of the Lucy D., would carry her far more than 300 feet to the 
eastward of the buoy ; so that, if any reliance is to be placed on this 
pilot's testimony, there was no reason for not porting his wheel, and 
proceeding on a parallel course with the Brilliant, with abundant room 
to pass the buoy, 

The évidence does not show that the tug was the mère servant of 
the Albert Daly, furnishing motive power only, and under the sole 
responsibility and control of the pilot of the latter, so as to exempt 
the tug from liability. Duke of Sussex, 1 W. Eob. 271 ; Sturgis v. 
Bowyer, 24 How. 122. The Charles Allen was conducting her own 
v.ll,no.3— 21 
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business, manned and, at least in part, directed by her own ship's 
Company. She had an independent tow upon her starboard side, and, 
fio far as the évidence shows, she was no more under tbe control of 
the one schooner than of the other, — that is, she was not the mère 
servant of either, — but was herself in at least partial charge of the 
navigation of both, and certainly in charge of the management of her 
engines in respect to the observance of the twenty-first rule of navi- 
gation as to backing; and for her fault in this respect, notwitbstand- 
ing the greater fault of the Brilliant, I am compelled, though reluc- 
tantly, to hold her answerable. 

Let a decree be entered for the libellants, with a référence to com- 
pute the damages, and also their costs. 



The Eapid Teansït. 
{District Oovrt, W. D. Tennestee. March 18, 1882.) 

Makitimb Lien — Home Port— Bepairs— Completion at Forbign Port. 
Where a contract for the reconstruction of a vessel was made by the owner 
at the home port, but owing to ïow water the vessel was carried to a foreign 
port, where the work was completed by the contractors, no lien for that portion 
done in the latter place arises either under the gênerai maritime or local law 
of the latter place. 

LiBiT UNDER Local Law — Kbntucky Btatutks — Epphct of Rbpeal. 

The Revised Statutes of Kentucky, chapter 7, (1 Stanton, 201,) gave a lien for 
repairs done on domestic vessels in that state, but this chapter was repealed by 
article 1, section 2, of the General Statutes of 1873, and there was from that 
time until the act of May 5, 1880, no lien for such repairs. 

Vbssei, — Part Owneks — Supplt Lien — Eppbct op Domicile — Registhation. 
Where a vessel is owned by two, one residing in Kentucky and the other in 
Ohio, there is no lien under the gênerai maritime law for necessaries in either 
state, although the vessel is enroUed in Ohio and the repairs were done or sup- 
plies furnished in Kentucky. 

Part Ownbr — Liens under Local Law — Prioritt of Maritime Liens. 
Where a part owner paid the claims of those furnishing necessaries for a 
vessel, or advanoed tlie money to buy them, in the port of his résidence, he can- 
not, as against other creditors furnishing the vessel at a foreign port, claim 
directly or by assignment any lien under the local law ; because, while the local 
liens are ranked with the maritime liens, they canuot by force of the statute 
acquire exemption from the rules that govern maritime liens in their relation 
to each other. 

Liens Givbn bt Statuts — Rule of Distribution amonq Claimants — Prin- 
oiPLBS ov Maritime Law to Qovbrn. 

A court of admiralty will sometimes, on the particular facts of a case, disre- 
gard the rule of equality of distribution among claimants of the same class, and 
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pay the last furnisher before the flrat. It will do this as againat local liens in 
the same maaner and on the same principlé applicable to ordinary maritime 
liens, although the gtatute itself malies no distinction, and aithpugh the gênerai 
rule of equality between local and maritime liens for supplies la fuUy recog- 
nized. The statute will be construed according to the peculiar principles of 
the maritime law. 

In Admiralty. 

The Rapid Transît was arrested on the libel of marinera for wages 
and sold in this court. Certain creditors, who had furnished the 
vessel at Memphis, Tennessee, intervened for their claims, as did 
other creditors who had furnished the vessel at Covington, Kentucky, 
and Cincinnati, Ohio. Prior to September 9, 1879, she was owned 
by Collins, who resided at Covington, but did business at Cincinnati, 
and Holterhoff, who resided in Cincinnati. Collins was a man of 
wealth and Holterhoff a man of crédit and meana. On that day she 
was sold to the Eapid Transit Boating Company, a corporation or- 
ganized at Covington, Kentucky. This company was a scheme of 
the owners of the boat and W. J. Ashford, by which the boat was to 
be transferred to the company, in payment of stock subscribed by the 
owners, at $10,000, and |3,500 additional stock was to be placedby 
Ashford, who was to be master, among the planters along the river 
below Memphis, in which trade she was to be run as a cotton boat. 
She was enrolled at Cincinnati. Preparatory to this new trade the 
vessel was to be reconstructed by elevating her cabin, which was done, 
at a cost of some $2,000, at the docks of Collins and his partner at 
Covington. The corporation organized, and Collins and Holterhoff 
paid their stock with the boat, but no other stock was ever paid in, 
though subscribed by Ashford. Outside parties holding a share or 
two of stock were eleeted among the five direotors, Collins being sec- 
retary and Ashford superintendent. While the boat was undergoing 
the repairs, the water being low, it was thought prudent to remove 
her to Cairo, Illinois, where the contractors finished the work. It 
was done under the supervision of Collins and Ashford, the former 
making the contracta. The claims are for this work by some of the 
original parties, and by Collins, who paid others upon drafts of Ash- 
ford and otherwise. There are also claims filed for supplies fur- 
nished prior to the transfer, some by original holders and some by 
Collins, who paid them. Ashford testifies that the cost of this recon- 
struction was agreed to be paid by Collins and Holterhoff, while 
Collins testifies it was to be paid by the corporation, and that he 
advanced the money, "considering the advance as in the nature of 
advances upon a bottomry bond." The vessel was regularly trans- 
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ferred to and registered at Cincinnati, in the name of the corpora- 
tion, the work ail being done after the transfer. Ashford brougbt 
the vessel to Memphis and put her in the trade to the "bends" below, 
and in a few months she was libelled and Boldin this case for $1,500, 
which is the fund in controversy between the Memphis creditors. Col- 
lins, and other Cincinnati and Covington creditors. One créditer, 
on the order of CoUins, sent wheels from Buffalo, New York, to Caire. 
The Memphis claims are for necessaries used in running the boat 
just before the seizure. 

H. C, Wariiiner and R. D. Jordan, for libellants. 

H. F. Dix, for intervening libellants. 

Hammond, D. J. a disputed question of faet lies at the threshold 
of this case. If Ashford's testimony be true, Collins bas no claim 
whatever of any kind. The testimony was read at the bar, and I 
hâve since carefully read it twice without any very satisfactory con- 
viction either way. And I am quite as much at a loss to say where 
the burden of proof lies, — whether on Collins, to prove that the sale 
to the corporation was of the vessel as she stood ; or on the other inter- 
vening libellants, contesting his claim, that it was as she would be 
after the changes in her construction. The case should not bave been 
left to stand on the conflict between the two witnesses Collins and 
Ashford. The other part owner, Holterhoff, no doubt knows ail about 
it, and perhaps other persons who appear in the record, and they 
should hâve been examined. The fact that they were not is against 
Collins, whose testimony does not impress me favorably. I am in- 
clined to think, however, that the burden is on the Memphis creditors 
to show that Collins and Holterhoff were to pay for the reconstruction, 
and on the record as it stands they hâve not answered that burden. 
But, notwithstanding the disagreeable impression of Collins' déposi- 
tion, there is some corroboration in the documentary proof, although 
it may be that he bas overreached Ashford, as suggested by counsel, 
in the matter of writing up the documents; and I must hold, without 
taking space to analyze the proof, that the corporation is liable for 
the reconstruction. 

It was a Kentucky corporation to which the vessel was sold, and 
the remodeling being done in that state there is no lien under the 
gênerai maritime law. I do not think the fact that while the work 
was going on the boat, on account of low water, was dropped down 
to Cairo, in another state, where it was completed, affects that resuit. 
We cannot separate that done in Kentucky from that done in Illi- 
nois, it being an entire contract. Besides, the boat, as she lay at Cairo, 
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was not while on a voyage found in a foreign port in nécessitons cir- 
cumsfances, in the sensé of the maritime law, but was carried there 
by consent of ail parties for convenience of eompleting what was be- 
gun, and could hâve very well been finished in Kentucky. It was said 
in Conrad v. Atlantic Ins. Co. 1 Pet. 386, 436, that it is no objection 
to a respondentia loan that the money was paid after the departure of 
the ship on the voyage. The same principle applies to bottomry bonds. 
The Draco, 2 Sumn. 157, 180 ; The Mary, 1 Paine, 671, In the incip- 
iency of a contract for repairs or supplies I doubt not the loca- 
tion of the vessel is a necessary élément in determining the ques- 
tion of lien, but I iind no trace of any principle that requires the 
fumishing to be eompleted in that place as affecting it; and it 
would be adding to the perplexities, not to say absurdities, of our 
maritime law, created by the peculiar relation of our eontiguoua states 
to each other and the subject-matter, to hold, where a contract for 
repairs or supplies to be furnished at one place cannot be entirely 
executed at that place and is finished at another, that the existence 
or non-existence of a lien must be determined with référence to the 
partie uiar articles furnished in the one place or the other. Desty, 
Adm. §§ 68-91; 2 Pars. Ship. 322-337. 

In the case of The Isaac Davis, narrated by Judge Hopkinson in 
Sarchet v. The Davis, Crabbe, 185, 199, it appears that a vessel built 
and owned in Delaware was carried in an incomplète condition to 
Philadelphia to be rigged, and Chief Justice Taney doubted whether the 
workmen and material-men at Philadelphia had a lien undér any cir- 
cumstanees, because, among other things, "coming hère in this con- 
dition and for this purpose, she could not in any sensé be said to be 
in her passage from Predrica to Philadelphia to hâve sailed on a voy- 
age from one port to the other." He decided that the owner, being 
of crédit and having made the contract for the rigging, there was no 
lien, whether it be treated as repairs or original construction, though 
he thought it was probably not repairs. See The losco, 1 Brown, 
Adm. 495, and The Eliza Ladd, 3 Sawy. 519. So, on the facts of 
this case, in any view there was no lien for the work done at Cairo 
under the gênerai maritime law. The Kentucky corporation, throngh 
CoUins, had made the contract for the work, and there is no satisfac- 
tory proof that it was done on the crédit of the vessel, but rather on 
the crédit of the corporation or Collins himself, a wealthy man, the 
former owner and the chief man in the corporation. Whether there 
could be any lien claimed under Illinois statutes I am not advised ; 
nor does it seem important, in the view I take, to inquire as to thèse 
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statutes, for I hold that the work doue at Cairo (exeept, perhaps, thé 
painting) was a continuation of the work commenced in Kentucky, 
and is to be treated as if done there and not in Illinois; and, for the 
reasons I hâve already stated, as the gênerai maritime law would not 
operate to give a lien, I do not see why a court of admiralty, under 
the facts and ciroumstances of this case, should consider a state stat- 
ute as applicable to so mueh of the work as happened to he executed 
there. In the case of The H. C. Yaeger, 1 Fbd. Ebp. 285, on analo- 
gous principle it was held that services rendered a stranded beat 
should not be considered as rendered in her "home port." although 
she was within the territorial limita of her home state, she having 
commenced her voyage to a "foreign port." 

Necessarily, until congresa relieves ua by législation, the courts, in 
dealing with this subjeet of supply liens under the maritime law and 
state statutes, must not press the rules made to govern in commerce 
between actually foreign countries, separated by océans, gulfs, and 
straits, or contiguous thereto, to the ridiculous and absurd consé- 
quences that would constantly présent themselves in the application 
of those rules to our states and their commercial intercourse along 
thèse inland rivers. If a steam-boat lying at Memphis, in Tennes- 
see, and belonging hère, be undergoing repairs, and neeessity re- 
quires that she be moored at Hopefield, a bare landing in Arkansas, 
across the river, and they be there continued, it would seem an 
unreasonable application of the distinctions between "home" and 
"foreign" ports to separate the work before and after such mooring, 
to give a lien under the gênerai law or any state statute, and better 
to consider the furnishing as done at Memphis. In the case of The 
Ratler, Taney's Dec. 456, there was a séparation of a contract for 
repairs or supplies, where there was a change of ownership pending 
the exécution of the work, but there a différent principle was of ob- 
vious application. 

The claims, then, for the remodeling cannot be allowed as a lien 
on any theory of the gênerai maritime law, inasmuch as they were 
done in Kentucky, where the corporation which owned the beat re- 
sided. It matters not that the furnishers resided in Ohio or New 
York, if they did, for it is not their place of résidence that controls 
the question, but the résidence of the owner. 2 Pars. Ship. 326 ; 
The Eliza Jane, 1 Spr. 152, 156. The claim of Farrer & Tufts, of 
Buffalo, New York, tleserves spécial attention in this connection ; it 
is for the priée of wheels which reached the boat at Cairo. But the 
proof shows conclusively they were bargained for by CoUins himself, 
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either as owner or as agent for the corporation, and on its crédit and 
not on that of the vessel. It is not différent from the other Kentucky 
contracts finished at Cairo ; but, if it were, the wheels were not f ur- 
nished on the crédit of a nécessitons vessel in a foreign port, but on 
the crédit of the owner. The case of The Isaac Davis, supra, is a 
direct authority that where the owner makes a contract, in the absence 
of proof to the contrary, the presamption is, even in a foreign port, 
that the crédit was given to him and not to the vessel, and so are ail 
the authorities. Desty, Adm, § 78; Tke St. Joseph, 1 Brown, Adm. 
202, 207. 

The next question is whether the local law of Kentucky gives a 
lien. By the Eevised Statutes of that state of 1852 it appears there 
was and had been prior thereto a statute giving a lien in a case 
like this. Ky. Eev. St. c. 7, p. 201, (Stanton.) In the case of 
The Aurora (not reported) I held, while sitting by désignation in 
the district of Kentucky, after full argument, that this statute was 
repealed by the opération of the new Code of 1873, known as 
the General Statutes of Kentucky. This latter Code enacts "that 
ail statutes of a gênerai nature in force when the General Stat- 
utes take effeet, and which are répugnant thereto, are hereby 
repealed, except as follows, viz," Art. 1, § 2, p. 137. The 
exceptions are immaterial except that they do not include this boat- 
lien law, and show a gênerai purpose to hâve this new Code a com- 
plète body of gênerai laws. Thèse General Statutes contain some 
législation of a criminal nature on the subject of offences connected 
with "boats," but do not otherwise legislate about them; chapter 7 of 
the Eevised Statutes, relating to "boats and navigation," being whoUy 
left out. The reason of this omission seems apparent when we con- 
sider the history of our admiralty law iû its relation to local liens of 
this character, and instances may be found in the Codes of other 
states. Under the décisions of the suprême court at the date of the 
General Statutes thèse laws were regarded as obsolète. Indeed, most 
of them were and are yet, so far as they undertake to furnish rem- 
édies trenching on the admiralty jurisdiction of the fédéral courts. 
But, 80 far as they were valid as mère déclarations of a lien enforce- 
able in the admiralty, until the case of The Lottawanna, 21 Wall. 558, 
and our new twelfth admiralty rule, (13 Wall. 14,) they were quite 
useless statutes. At the time thèse General Statutes were collated, 
thèse boat-lien laws were thought to be wholly unconstitutional, and I 
had no doubt whatever the General Statutes omitted this chapter 7 
of the Eevised Statutes for that reason, and intended to repeal it. 
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Since The Lottawanna Case and the new twelfth rule, the anxiety to 
hold on to thèse statute liens is natural, and there is now in Ken- 
tucky a law giving them. Aet of May 6, 1880. 

The language of this repealing clause of the General Statutes is 
peculiar, but when its gênerai purpose is considered, and we remember 
the fact that this is a codification of former laws, one of the objects 
being to start anew and lop off ail obsolète and repealed statutes, the 
construction of such a clause cannot be difficult, I thought the rul- 
ing I made found support in Broaddus v. Broaddus, 10 Bush, 299, 
and Sdlers v. Gom. 13 Bush, 331, and the act of March 17, 1876, c. 
795, p. 79, which reads as foUows: 

" That no statute of a gênerai nature enaeted sinoe the adoption of the Re- 
vised Stitutes, on the subject-matter of which the General Statutes make 
provision, shall be deemed to be repealed by the act entitled 'An act to adopt 
the General Statutes.'" 

The inference hère is clear that acts before the Eevised Statutes or 
oontinued in them were repealed by the General Statutes, if omitted 
entirely from the latter. I should hâve no doubt of the correctness 
of the ruling then made but for the fact that, on consultation by 
correspondence since this case was submitted with the learned judge 
of the Kentucky district, he inforins me that there is some under- 
standing among the lawyers that the late District Judge Baliard 
thought the other way, and he himself inclines to a différent opinion, 
though he has not considered the question, and does not wish to be 
understood as having a definite opinion on the subject. If I had any 
judicial décision of either of thèse learned judges on a matter of their 
local law I should readily conform my judgment to it, but in the 
absence of this I feel eonstrained to adhère to my own convictions 
and the ruling made in The Aurora. 

The claims for supplies prior to the tranafer of the vessel to the 
Kentucky corporation will be first considered with référence to the 
gênerai maritime law. The fact that the vessel was enrolled and 
registered in Cincinnati may make that her "home port" in one sensé, 
and this registration may be sometimes important as a matter of 
évidence in determining questions relating to supply liens, and pos- 
sibly controlling in other respects; as, for example, in determining 
the national charaeter of a vessel; but it is by no means conclusive. 
Desty, Adm. § 73; 21 Am. Law Eeg. (N. S.) 148; The E. A. Bar- 
nard, 2 Ped. Ebp. 712; The Tug Goal Bluff No. 2, 3 Fed. Eep. 531; 
The Secret, Id. 665; The Mary Ghilton, 4 Fed. Eep. 847. The stat- 
utes require a vessel to be registered at the port at or nearest to 
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wliich the owner, if there be but one, or, if more than one, the hus- 
band or acting aud managing owner of suoh vessel, usually résides; 
and where it belongs to a corporation, in the name of the président or 
secretary thereof ; and on every change of ownership there should be 
a new registry according to tfiis rule. Eev. St. §§ 4137, 4141, 4159. 
But it may frequently ocour that the port nearest the résidence of an 
owner is in another state ; or the changes may not be actually made, 
and the vessel be registered in another port than the proper one. 
Henee this fact of enrollment can only be a circumstance in deter- 
mining the résidence of the owner or owners to be controlled by the 
aetual facts. Morgan v. Parham, 16 Wall. 471. If a furnisher be 
deceived or misled by it, another principle may be involved ; but that 
need not now be considered. St. Jago de Cuba, 9 Wheàt. 409. Hère 
there were two owners, one living in Kentucky, and doing business in 
Ohio, aoross the river, while the other lived in Ohio. Th« proof iô, 
there was no husband or managing owner, the vessel being managed 
by "consultation" between them, and the enrolment might havebeen 
in either state, if both Cincinnati and Covington were ports. But 
thèse supply liens in no sensé dépend on the place of enrolment. It 
is only an incident that it is required to be at the place of résidence 
of the owner or managing owner, and of course, in the absence of 
other proof to the contrary, the presumption would be that the place 
of enrolment was in the state where the owner resided, but even that 
is a weak presumption, considering that our states are so contiguous 
to each other that the nearest port may often be in another state 
ihan the résidence. The St. Lawrence, 3 Ware, 211; The Golden 
Gâte, 1 Newb. 308; The Superior, Id. 176 ; The Fort Wayne, 1 Bond, 
476; The Alhany, 4 Dill. 439; The Laper, 1 Taney, 500. The worda 
"home port" are, therefore, misleading in this connection. The lien 
dépends on the résidence of the owner or owners, and whUe, strictly 
speaking, a vessel cannot perhaps hâve two home ports, it may hâve 
two or more owners residing in différent states, and, in the sensé we 
are now considering, it may be a domestic vessel in each and ail of 
the states where any owner résides. The real question is whether 
the supplies hâve been furnished in a "foreign port," (that is, in a 
place where there is no owner to supply her on his own crédit,) on 
the crédit of the vessel. Even there, if the owner be présent and hâve 
sufficient crédit, no lien arises. His mère présence would not, per- 
haps, avoid the lien ; but if he buy the supplies, and be of crédit, and 
hâve the opportunity to give his own security by making contract liens 
-or otherwise, there is no implied lien. The maritime lien would arise 
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or not according to circumstances. But in a place where he résides 
— and this means the state of bis résidence — the lien does not arise 
under any circumstances, unless given by tbe local law. New it 
seems to me tbat tbia must apply to part owners as well as sole own- 
ers. There is no reason for confining it to one part owner more than 
another. The reason for refusing the lien applies alike to eacb, 
namely, a presumption of crédit sufficient to answer the demand for 
supplies, which, in tbe owner's place of résidence, is a conclusive pre- 
sumption, however the fact may be. Tbe court of admiralty in Eng- 
land, whence we hâve derived the peeuliarities of our law on this 
subjeot, bas jurisdiction of "claims for neeessaries supplied in the 
possession in which the court is established to any ship of which no 
owner or part owner is domiciled witbin tbe possession at the time of 
tbe neeessaries being supplied;" or, as it is expressed by 24 Vict. c. 
10, § 5, "over any claim for neeessaries supplied to any ship else- 
where than in tbe port to which she belongs, unless it is sbown to tbe 
satisfaction of the court tbat at tbe time of tbe institution of the cause 
any owner or part owner of the ship is domiciled in England or 
Wales." Coates, Adm. (2d Ed.) 10; 8 Jac. Fisb. Dig, 12, 306-7; The 
Two ElUns, L. R. 3 Adm. 345; Abb. Ship. (7th Am. Ed.) 132-166; 
2 Bro. Adm. 75-81; Pritch. Adm, Dig. 225; Eob. Adm. 207-223; 
Dix. Ship. 62; 2 Pars. Ship. (Ed. 1869) 141-155, and 174-190; 
Desty, Adm. §§ 68-91; 21 Am. Law Beg. (N. S.) 1, 81, 145; 16 Am. 
LawEeg. 193; The Sam.Kirkman, 1 Bond, 369; The Walkyrien, 3 Ben. 
394; S. C. 11 Blatchf. 241; The Plymouth Rock, 13 Blatcbf. 505; 
The Alice Tainter, 14 Blatchf. 41; The Guishorough, 8 Ben. 407. 

I bave no hésitation in holding tbat each and every state in which 
a part owner résides is qnoad hoc a "home port," to use tbe common 
parlance of tbe texts on this subject; though it is more accurate to 
say tbat no lien arises for material-men in any state where an 
owner or part owner résides, than to say tbat no lien arises in 
favor of material-men at tbe home port. I find no principle to warrant 
the argument tbat the déniai of the lien must be restricted to tbat 
state or "port" where the vessel is enrolled, or where her managing 
owner résides. I would gladly see the ancient law of the sea, tbat 
gave a lien irrespective of "home" or "foreign" ports, restored; but 
the power to do this is not witb the courts, and the incongruities of 
our existing laws must be endured till congress acts. 

Under the local law of Ohio there was a lien for such of tbe sup- 
plies as were furnisbed in tbat state. Ohio Eev. St. § 5880 ; The 
Guiding Star, 9 Fed. Eep. 521. Wbether tbat statute would give a 
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lien to a part owner making advancements for supplies as to other 
persons is very doubtful. But assuming, as is dons in argument, 
that it does, either by proper construction or by implication from the 
fact that no distinction is made, give such a lien, yet it does not fol- 
low that CoUins is to share in this fund with sub8eç[uent creditors 
furnishing the vessel in a foreign port. In the first place, the vessel 
has since been sold to the Kèntucky corporation for value and sent 
away without enforclng this lien. He is the chief officer and stock- 
holder in the corporation, and the manager of its affairs. The whole 
scheme was a spéculation on his part to utilize his property in this 
vessel by sending her to build up a trade in strange waters, and 
whatever would be his rights under this statute or otherwise as be- 
tween himself and his co-owners, if there were a surplus, as to other 
creditors he should not hâve any lien ; at least, not where they claim 
under the gênerai maritime law and not under the local statute. 
The St. Joseph, 1 Brown, Adm. 202, 206 ; The Benton, E. D. Mich. 
not reported; The Graf Klot Trautvetter, 8 Fed. Ebp. 833, 837; 
Ohver v. Ames, Id. 351; The Mary Zéphyr, 2 Fed. Rep. 824; The 
Jenny Lind, h. S. 3 Ad. 529; The Aneroid, L. R. 2 P. D. 189. 

It is plain from the authorities that, aside from any influence of 
the statute on the question, a part owner cannot be permitted to share 
with lien creditors. Collins was in fact only paying his own debts, 
and making advancements for his own property which he afterwards 
sold for value to the corporation in Kèntucky. But conceding that 
the statute may give him a lien in a case where, under the maritime 
law, even in a foreign port, he would hâve none, the lien in my judg- 
ment must be subject, in its relation to other liens, to the gênerai prin- 
ciples of the maritime law. It is the settled doctrine of this circuit 
that thèse local liens for supplies are of equal merit with like liens 
given by the gênerai law ; and conceding the power of the state to leg- 
islate on the subject to the extent of creating them, this would seem to 
be the inévitable conséquence, and I cannot see that there should be 
any différence between them. The General Bumgîde, 3 Fed. Rep. 228. 
Indeed, it seems to me to be an inexorable necessity that the liens 
created by statute and ail their incidents should be moulded upon aud 
eontrolled by the maritime law. While they may be properly placed 
in the same grade of merit as maritime liens of like character, they 
should not acquire, by force of the statute, exemption from the opér- 
ation of the rules of décision that control maritime liens in their re- 
lation to each other because this would be to give the states power 
to alter or repeal thèse rules of the gênerai maritime law. For 
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exàmplé, the Kentucky statute of 1852 gives the local lien préf- 
érence over ail other liens of like cliaracter for work done out of 
the state, thus preferring them to maritime liens for supplies. It 
might be conceded, perhaps, that suoh a statute would be inopera- 
tive in that regard, but it is difficult to say why the state, hav- 
ing power to legislate at ail, should not be unrestricfced, and possess 
full power over the maritime law in that state. ïhe solution of the 
difficalty would seem to lie in interpreting the législation as designed 
in conformity to the maritime law. I see no reason why an admi- 
ralty court should not, at least in another state than that giving the 
local liens, conform them to the principles of the maritime law in this 
matter of priority, notwithstanding the statute, very much as a court 
of equity will sometimes modify strict légal rights under a statute or 
a contract aeoording to équitable principles, and that, too, with due 
regard to the necessity for strict obédience by the courts to constituted 
législative àuthority. But it is not a violent presumption that a state 
législature, in the création of liens to be exclusively enforced by tribu- 
nals of another jurisdiction, intends that the législation shall be 
adapted to and interpreted by the principles that govern the peculiar 
jurisprudence of the jurisdiction that enforces it. Therefore it seems 
to me a fair implication, whenever a state attaches a lien to a mari- 
time contract to be enforced in the admiralty, that whatever would 
operate under the maritime law of that court to waive, forfeit, or post- 
pone a lien of like character, whether considered in its relation to 
liens of another grade or in its relation to other liens in the same 
grade, should hâve the same effect on the lien created by the state, 
and that it is intended that the strict letter of the statute should be 
SG oonstrued. Desty Adm. §§ 82-89 ; 21 Am. Law Eeg. (N. S.) 147 ; 
A New Brig, Gilp. 473; The Hornet, Crabbe, 426; The Indiana, 
Crabbe, 479;, The T. P. Leathers, 1 Newb.432; The Katie, 3 Woods, 
182. This is precisely the principle on which thecase oîThe Gen- 
eral Bwniside, supra, places a local lien for supplies on an equal foot- 
ing with a maritime lien for supplies; but being so placed it must 
take its chances with the others and submit to whatever equities for 
preferment may exist in the facts of the particular case in favor of 
one over another, and cannot elaihi any exemption froïn this applica- 
tion of the principles of maritime law by reason of the letter of the 
statute. . 

Collins, therefore, assuming that the local law gives him a lieii for 
advances m>ade by him at Cincinnati, and that it must be placed in 
thé. same grade with otker. supply liens, would,, on ,the plainest prin- 
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ciples, be postponed to merchants fumishing the vessel in the ne^ 
employment in which the corporation managed by him placed her, 
becauee he was part owner, and personally iiable for supplies furnished 
before the sale of the vessel, and because while the lien in his favor 
existed he sold the vessel for value to a corporation of which he is 
the chief stockholder and principal officer, on a spéculation that she 
could be profitably employed in a distant trade, He cannot claim 
any greater fixity of lien, or any exemption from this postponement, 
by reason of the statute. It is in my judgment a misapprehension 
of the whole subject to suppose that state statutes can hâve any suoh 
effect, or that the doctrine of the case of The General Burnside, supra, 
can be invoked in favor of such a treatment of the local lien. 
Bquality in ail respects should be the rule. 

I understand the district courts of Ohio troat this local lien on the 
same principle. The Guiding Star, supra. It was there contended 
that the state statute made no distinction between liens given for 
maritime and non-maritime con tracts, and that the admiralty court 
should make none ; but the argument did not prevail. It is true, the 
court had no jurisdiction to enforce liens by proceeding in rem for 
breach of non-maritime contracts, and that was the ground of the 
décision ; but the principle goes further. Having jurisdiction to en- 
force the maritime contracts and the lien given by state statute, a non- 
maritime creditor, with a lien by the same statute, might intervene' 
against the proceeds. 16 Am. Law Eeg. 195, and cases cited. If thé 
statute makes no distinction between them, the only ground on which a' 
court of admiralty may, is that it regards them, in accordancé with the; 
doctrines of the maritime law, in the order of their msrit, notwithstand- ' 
ing the statute. I am not prepared to say herè that where the lien for 
the maritime and non-maritime contract is exclusîvëly cf eated by 
the state statute, the court, in distributing the proceeds acquired by' 
jurisdiction to gell the vessel under the maritime contract, should 
not obey the statute, other things being equal ; but I hâve no doubt 
whatever that, in the absence of any express command of the stat- 
ute, and perhaps in the teeth of it, in a conflict between maritime 
claims under the gênerai law and the statute, or between the local 
liens themselves, the court will apply its own peculiar doctrinea in 
determining the relative merit of the claims, and whether they hâve-: 
been waived, forfeited, or lost, or whether they should be postponed- 
to each other, and ail this regardless of the source of the lien, which, 
in my judgment, is whoUy immaterial. In othet words, the c6ùrt 
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will grade the liens according to maritime merit, from whichever 
source derived, and those in the same class will be paid according 
to the facts of the case in the order of respective merit. Beyond 
the domain of the gênerai maritime law, and where it fumishes no 
rule, and within that of the local law where it fumishes a rule, the 
statuts may bp looked to; but it cannot control to make equal that 
which the gênerai law prefers. 

The next question concerna the local liens under the statute of 
Ohio in favor of other claimants than Collins, who insist that they 
should share pro rata with the creditors furnishing the vessel at 
Memphis. But I think they are governed by the same principles 
already discussed in respect to the Collins claim ; and I do not find 
it necessary to détermine whether they hâve been waived, forfeited, 
or lost by the négligence of the claimants, as urged in argument, be- 
cause, however this may be, they should be postponed to the later 
claims on the spécial facts of this case. First in point of time is not 
always first in point of right, though it sometimes is in an admiralty 
court ; nor is the peculiar rule that liens for supplies shall be paid 
inversely in the order of time an inflexible one. Each case dépends 
on its own circumstances, and generally the distribution is made 
without exact regard to time, the rule of equality being generally, but 
not always, uppermost in favor. Thèse local lienholders had at their 
own homes two owners of ample means, or at least one, who now 
seeks to share in this fund as a créditer for advanoés, on whom they 
could hâve relied for payment. They saw this vessel sold to a cor- 
poration in a state across the river of which thèse same owners were 
the principal part ; they saw her carrieJ to that state for reconstruction 
or repairs ; they saw her départ thenoe for distant waters, on a purely 
spéculative venture of building up a trade in those distant waters, and 
took no steps to arrest her and enforce their liens. She was furnished 
no money, and was expected, as the proof shows, to earn it hère, 
where the other claimants furnished her in distress, and on her 
crédit, away from the résidence of her owners. On thèse facts, thèse 
îatter, even in the same grade, should be preferred. 

This was one of the most ancient of the good customs of the sea : 

"Furthei-, the merchant is bound to thè managing owuer of the ship in 
Buch manner that if the merchant haa mohey, and they are in a place where 
the managing owner of the ship has need of ship's apparel or thinga which 
are necessary for, the ship, the merchant. ought tpjend it to him according to 
what the mate and the otiier meruhauts aUJudge tu be done, and for such 
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reason ail the part o^mera who shall be in the ship, and any earlîer lenders, 
ought to be bound to the said marchants." 3 Twiss, Black Book of the Ad- 
miralty, e. 61, p. 163 ; 2 Pars. Ship. 151, and note ; Desty Adm, §§ 82-89 ; 21 Am. 
Law Eeg. (N. S.) 149, clting 49 London L. Mag. 146; The City of Tawas, 8 
FED. Ebp. 170; The Delos De Wolf, Id. 236, 239; The Paragon, 1 Ware, 321. 
322; The Jérusalem,, 2 Gall. 345; The Brig Magoun, 1 Ole. Adm. 55, 66; The 
Brig Orner, 2 Hughes, 96; The Grapeshot, 2 Ben. 527; The Heinrioh, L. K. 8 
Ad. 505; The Key City, 14 Wall. 658; The Lauretta, 9 Fed. Rep. 622; The 
Harrison,, 2 Abb. 74, and note; The Boston, 1 Blatchf. & Howl. 309; The 
Utility, Id. 218; The Général Jackson, 1 Spr. 554; The Théodore Perry, 8 Cent. 
Law J. 191. 

I do not wish to be uoderstood as holding that the latest furnisher 
is always to be paid first, but only that on the facts of the case the 
court may, where superior merit arisea, either out of benefits con- 
ferred in preserving the vessel in her last distress, or for supplies so 
f umished, or because of the négligence of the older claimants in fail- 
ing to promptly enforee their liens, prefer the one whose money was 
latest advanced to reliere the vessel and save her to those interested, 
whether owners or prior lienholders, There is in courts of ad- 
miralty as well as courts of equity the power to prefer one 
creditor to another in the same class where the case demands it, 
although equality is the gênerai rule in both courts. In suits for 
wages of mariners the one who first arresta the vessel will sometimes 
be preferred, and bottomry bondholders are, in cases of distress of 
the vessel, preferred in the inverse order of their advances. Desty, 
Adm. §§ 111, 175. 

Collins claims to be the assignée of some of thèse local liens, but 
manifèstly he can be in no better position tban the original holders. 
There is no proof of any assignaient. He paid the claims, but he 
was only paying his own debts. Pure maritime liens are not assign- 
able; at least, that seems to be the weight of authority, Goote, Adm. 
(2d Ed.) 19; Desty, Adm. § 86; The Champion, 1 Brown, Adm. 520, 
Whether thèse local liens are assignable need not now be decided. 
In addition to the authorities already cited the f oUowing cases will 
be found instructive on the gênerai subjects hère discussed. The 
Canada, 7 FeO. Eep. 119, 730; The Wexford, Id. 674; The Erinagh, 
Id. 231 ; The Short Cut, 6 Fed. Eep. 630 ; The Trenton, é Fed. Eep. 
657, 666; The Bob Connell, 1 Fed. Ebp. 218; The Buckeye State, 1 
Newb. 111; The Détroit, 1 Brown, Adm. 141; The Hercules.U. 660; 
The Dubuque, 2 Abb. 20; The Harriet Ann, 6 Biss. 13. 

I wish, before closing, also to express my obligation to the kindness 
of the learned judge of the eastcrn district of Michigan, eminent for 
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his knowledge of thèse subjects. I hâve not the opportunity to Bub- 
mit thèse views to his sorutiny, and do not at ail know that he would 
approve some of them.. but hâve had the benefit of his learaing as to 
others. 

The claims -will be allowed or disaUowed according to the instruc- 
tions herein, and it is so ordered. 



Thk Mary Ann, etc. 

(District Coiirt, S. D. New Twk. March 16, 1882.) 

L Collision— Crossing Ootjrsks— Négligence, not Ruhnino oht Tack. 

Itis négligence in a sailing-vessel, approaching a tug and tow upon a course 
which would oross their bows, to come partly about and steady in the wind 
nearly directly in front of the tug and tow, instead of running out her taclc. In 
such case, a collision ensuing, the vessel muât be held liable. 

2. SAMB— CoNTBIBtrTOKT NEGLIGENCE — DUTY TO AVOID COLLISION. 

The tug, in such a cage, having notice of the intention of the sailing-vessel, 
by her lowering sail and steadying in the wind, not to go about, hdà, also 
chargeable with contTibutory négligence in keeping on her course unchanged, 
when a collision might hâve been avoided by sUiuoaidmg her helm. 

Libel for Collision. 

Beebe, Wïlcox é Hobbs, for libellant. 

Jas. K. mil and Wing é Shoudy, for the Mary Ann. 

Martin J. Keogh, for the Locomotive. 

Beown, D. J. In the afternoon of July 6, 1879, the steam-tug 
Mary Ann was proceeding up the East river, having in tow the canal- 
boat Florateter, lashed upon her starboard side and projecting some 
25 or 30 feet ahead of the tug. They -were making from two to three 
miles per hour againat an ebb tide. Shortly before reaching pier 43, 
being about 150 yards off the New York shore, the Locomotive, a 
center-board sloop of about 45 tons, was observed coming down the 
river upon her port tack, the wind being southerly, and making to- 
ward the New York shore across the bow of the tug. The pilot of the 
latter supposed that the sloop would run out her tack towards the New 
York shore. Instead of doing so, however, the sloop, intending to go 
in at pier 43, came up into the wind when a little starboard of the 
tug, and there steadied and proceeded partly to lower her mainsail. 
This intention of the sloop was not at first understood from the tug, 
and when first she came up into the wind it was supposed she was 
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going about on her starboard tack, and if she had done 80 the tug 
wouid hîive been easily cleared, as would also hâve been done had 
she coniiiiaed upon her port tack. As she steadied with her sails 
shaking she came down the river with the tide and with her own head- 
way nearly directly towards the tug, but a little to starboard and point- 
ing somewhat towards the Brooklyn shore, and a few moments after- 
wards she came into collision with the Florateter, whose starboard 
bows struck the starboard bow of the sloop just forward of her chains, 
inflicting some damage upon both. 

On the part of the tug, it is claimed that the collision was solely 
due to the improper navigation of the sloop ; on the part of the sloop, 
it is claimed that the tug sheered to starboard just before the col- 
lision, and that if she had not done so she would hâve gone clear. 

In many of the détails of the testimony there is irreconcilable con- 
tradiction ; but I am satisfied that the primary cause of the collision 
was the sloop going only partly about, and steadying in the wind, 
without due regard to her near proximity to the tug and tow. The 
évidence shows that her captain and ail on board were paying chief 
attention to the sloop, and the préparations for coming into the 
dock. For that purpose her captain designed to keep her in the 
wind until the mainsail was hauled in and partly down, when he 
could bear off with sufficient sail to reach the dock. Goming partly 
about and steadying in this manner, within 250 feet of the tug and 
tow nearly directly ahead, when she was previously crossing the latter's 
course, and thus bearing down towards them, was a plain violation 
of the rulea of navigation requiring the sloop to keep her course ; 
and it was obvious négligence, irrespeetive of any spécial rules, for 
which the sloop must be held responsible. 

The évidence in regard to the sheer by the tug and tow to star- 
board is also conflieting. Such a sheer is alleged in the libel, but 
was not sustained by the libellant's own testimony. It is denied by 
three witnesses from the tug and tow, and asserted by as many from 
the sloop. It would seem improbable that such a sheer should be 
made by the tug after the sloop had steadied, upon partly coming 
about, as the testimony ail shows that the sloop was then somewhat 
to starboard of the tow. That she should hâve ported her helm, so as 
to go somewhat to starboard, before the sloop had shown any indica- 
tion of coming about, might hâve been probable ; but those in charge 
of the tug say that no change whatsoever was made in her course. 
Persons upon one vessel testifying in regard to changes of course by 
v.ll,no.3— 22 



338 FEDEBAL BBPOBTBB. 

another veseel are very liable to be mistaken frbm the shîfting of her 
own position and the want of definite bearings. McNally v, Meyer, 
5 Ben. 240. Two disinterested witnesses, on a scbooner but a short 
distance astern of the tug, who saw the collision, testify, however, 
that she made such a sheer, and that but for this the sloop would 
hâve gone clear. They were in a position to observe correctly the 
course and bearing of both vessels. 

Those in charge of the tug and tow agrée that the sloop was some 
225 feet oflf wLjn she came into the wind and steadied and lowered 
her mainsail, and that from that time she came directly down tovrards 
them. If her intentions were not from thèse circumstancea fully 
understood, it was at least clear that she was not intending to go 
about, and as the sloop was somewhat to starboard, and also heading 
somewhat to starboard bf the tug, it was plainly the duty of the tug 
from that moment, for the protection of her tow, if not for her own, to 
go to port as much as possible by starboarding her helm, as well as 
to stop and baek at once. She did stop her engines, and they were 
afterwards reversed. At what distance from the sloop does not very 
olearly appear in the claimant's testimony, but at a distance of from 
50 to 75 feet only, according to the testimony of the libellant. 

Without expressing any opinion in regard to the promptness of the 
tug in backing her engines, I cannot perceive any excuse for the tug 
keeping upon her course without any change of her wheel whatsoever 
in the endeavor to go further to port. There was no obstruction in 
that direction, and from the angle of the blow upon the starboard 
bow of each, as well as from the testimony of the witnesses on board 
the schooner astern, it seems to me clear that the collision would 
hâve been avoided had the tug starboarded her helm when apprised 
of the sloop's intention not to go about, and that the obvions situa- 
tion and the course of the sloop at the time, which were somewhat to 
starboard of the tug, clearly indicated this as the duty of the latter, 
and that in neglecting it the tug must also be held in fault. 

Decree for the libellant against both the sloop and the tug, with 
costs, with a référence to oompute the damages. 



•sas OITX Of liYMN. S39 

The Citï op Lynn. 

(Disfriet Court, D. Massachusetts. February, 18^2.) 

1. Collision— Bktween Vessel in Motion and Vessel Mooued to a "Whakp. 

Where a vessel in motion cornes into collision with one at anchor or moored 
to a wharf, tiie presumption is that it was tlie fault of the vessel in motion,, 
unless tlie anchored or moored vessel was where slie should not hâve been. 

2. Samb— Keligent Mookingi — Fault. 

Where a steam-vessel was moored at a wharf adjoining a ferry slip, and her 
stern extended beyond the wharf and into the ferry slip, and the ferry-boat, in 
entering the slip, struck against the fender piling, causing it to swing bacb so 
far that the guard of the ferry-boat came in contact with the stem of the 
steam-vessel, it was hdd no fault on the part of the ferry-boat, where it had 
notiâed the steam-vessel of its danserons position, and had taken aU due care 
to avoid the collision. 

John C. Dody é Sons, for libellant. 

T. H. Russell and Augustus Buss, for claimanta. 

Nelson, D. J. Libel filed by the master in bekalf of the owners of 
the British steam-ship Secret against the steam ferry-boat City of 
Lynn, in a cause of collision. The ferry-boat is owned by the Bos- 
ton, Eevere Beach & Lynn Bailroad Company, who appear as claim- 
ants, and is used for conveying passengers between Boston and the 
terminus of the railroad company's tracks, on the opposite side of the 
harbor. The company's wharf and ferry slip on the Boston side lie 
immediately north of Foster's wharf, and the south line of the slip 
is on the north line of Foster's wharf. Eows of piles, serving as a 
fender to the ferry slip on the southerly side, are driven within the 
slip close to Foster'e wharf, under and in compliance with ian order of 
the harbor commissioners, dated October 23, 1879, which requires 
that they shall be driven so far within the line of the company's dock- 
room that the swaying of the piles and fender outward shall in no 
case extend beyond the dock-room of the company. The Secret is a 
ôteel Bteam-ship, plying between Boston and the ports of Annapolis 
and Digby, Nova Sootia. She arrived in Boston from one of her trips 
early in the morning of October 15, 1881, and soon afterwards made 
fast to the end of Foster's wharf, which was her regulàr berth, with 
her port side to the wharf and her bow towards the ferry slip. She 
continu ed in this position during the day, discharging her cargo. In 
the afternoon of that day the City of Lynn, in entering the ferry slip 
on one of her regular trips, came in collision with the Secret, the port 



s 40 FEDERAL BEPOBTEB. 

guard of the ferry-boat striking the stem of the steam-ship on the 
starbcard side, about 18 inciies from the cutwater, and causing the 
injnry cumplained of. 

The main controversy in the case relates to the position of the 
Secret's stem at the time of the accident. The libellants insist that 
it lay whiolly opposite Foster's wharf, and that no part of it extended 
beyond the wharf into the ferry slip. But I am satisfied they are 
mistaken. The accident occurred in this way, as I think the pré- 
pondérance of the évidence proves : The ferry-boat, in entering the slip, 
struck against the fender piling on the southerly side, causing it to 
swing back so far that the guard of the ferry-boat came in contact 
with the Secret's stem. It projected so far past the endof the wharf, 
and came so close up to the inner face of the piling, as to make the 
accident inévitable whenever the ferry-boat happened to strike against 
the piling with considérable force. 

The rule of law applicable to this state of facts is this: If a ship 
in motion comes in collision with one at anchor or moored to a 
wharf, the presumption is that it was the fault of the ship in motion, 
unless the anohored or moored vessel was where she should not bave 
been. If a vessel is anohored or moored in an improper place, she 
must take the conséquences whioh fairly resuit from her improper 
aot. But whether she is in an improper place or not, or whether 
properly or improperly anchored or moored, the other vessel must 
avoid her if it be reasonably practicable and consistent with her own 
safety. The John Adams, 1 Clifif. 404, 413. The Secret was improp- 
erly moored. The space over which the piling swayed was a part of 
the company's slip, and the libellants had no right to place their ves- 
sel in front of it, so as to obstruct the entrance of the ferry-boat. 
The dangerous position of the steamship was noticed by those em- 
ployed on the ferry early in the morning, and they called the atten- 
tion of those on the steamship to it several times during the day, and 
requested them to haul further àstern. This they did not do, and. 
their neglect was the sole cause of the accident. I find no évidence: 
of neglect or misconduct on the part of the ferry-boat. Shé seems; 
to hâve exercisedall due care to avoid the collision. The libellants 
contended that she was bound at ail events to avoid theeoUision, and 
that she, should either bave discontinued her trips, or else hâve ap- 
plied to the harbor-master to compel a change of position by the 
Secret. She was obviously bound to do neither. She performed her 
entire duty in giving notice to the Secret of her dangerous position 
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as soon as diseovered, and in doing what she could to avoîd collision. 
If after notice the Secret saw fit to retain her position, she did bo at 
her own risk. 

The libellants further contended that even if the Secret's stem 
extended beyond the end of the wharf it was rightfully there, and did 
not encroach upon the premises of the railroad company. The order 
of the harbor commissioners above referred to authorized the com- 
pany to build its wharf and ferry slip "in conformity to a plan filed 
in this office, and numbered 604, and on and within lines described 
as follows." In the description which foUows, the boundary of the 
slip on the south is the northerly Une of Foster's wharf. The plan 
itself was produced, and apparently shows a space about three feet 
wide between the south line of the slip and the north line of the wharf 
at its onter end, and it is true that the steamer's stem did not extend 
more than three feet beyond the end of the wharf. But if a discrep- 
ancy exists between the plan and the boundaries given in the order, 
the boundaries must govern, and, as against a mère stranger like the 
Secret, the actual occupation by the railroad company up to the line 
of the wharf, under a claim of right, must be conclusive évidence of 
its title. 

The fortyfonrth rule of the supervising inspectors of steam-vessels 
requires that "ail passenger and ferry steamers shall, in addition to 
the regular pilot on watch, hâve one of the crew also on watch in or 
near the pilot-house." This additional watch was not kept on the 
ferry-boat at the time of the accident. But as the pilot knew of the 
position of the steam-ship, and saw her in ample season, and did ail 
that, under the circumstances, was reasonably practicable to do to 
avoid her, this violation of the rule did not contribute in the slightest 
degree to the accident, and therefore cannot be relied upon by the 
libellants. Tke Léopard, 1 hov. 238.. 

' A second collision is alleged in the libel to hâve ocotirred between 
the ferry-boat and the steam-ship at about 8 o'clock of the evening 
of the same day, but no proof was produced in support of the allé- 
gation. 

Libel dismissed, with costs. . 
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CoNNOiiLT V. Eoss aud others. 

{District Court, S. D. Nm York. February 16, 1882.) 

1. TowAGK — Neglisenob of Tua. 

It is négligence in a tug, after havina; taken canal-hoats in oliarsce, for thè 
purpose of towage, to leave them unattended and lielplcsa, muured at a hirbor 
unsafe in one quarter. 

2. SAME— LlABILITY ru PEKSOÎfAM. 

Where one of two canal'boats in tow was sunk from a storm coming from 
the exposed quarter during tlie absence of the tug, hdd, the owners were liable 
in pefnonam. 

3. Samb— CoNTurBUTCKT Kegligenoe— Imfropeb Loading of Cargo— Damages. 

But, in the above case, tlie canal-boat E., being loaded to within 18 to 20 
inclies of tiie deck with coal in her " stable " forward, balanced only by a quan- 
tity of coal aft on deck, wliich was flrst washed overboard in the storm, in con- 
séquence of which she became lower by the head, and flnally sank, head flrst, 
hdd, that she was improperly loaded, and also overloaded, for a voyage upon 
the Sound to New Haven; that this contributed directly to her loss, and the 
libellant was therefore entitled to recovet only half his damages. 

4. Negligbkce op Tug ahd Tow— Both ra Fault. 

Where a tug Undertakes the towage of a boat known to be unflt and unsea- 
worthy by reason of obvious overloading and improper loading for the voyage 
contemplated, and a loss occurs in the ordinary contingencies of the voyage, to 
which the improper loading coatrfbutea, public policy requires that both should 
be held in fault ; foUowing the case of The WiUiam Murtaugh, 3 Fkd. Rep. 404, 
and The WiUiam Cox, 9 FED. Kep. 672, 

In Admiralty. 

Beebe, Wilcox é Hobbs, for libellant. 

Owen & Oray, for respondents. 

Beown, D. J. This is an actio a in personam, brought to recover 
damages by the libellant, as owner of the canal-boat Edith, by reason 
of her being sunk while temporarily moored at Port Morris during & 
severe storm on Maroh 9, 1877. 

The respondents are the owners of a Une of steam-tugs. The libel- 
lant, in Company with the owner of another canal-boat, called upon the 
agent of the respondents a few days previous and entered into an 
oral contract with him whereby the respondents agreed to tow the 
Edith and the other canal-boat from Jersey City, where they were 
then lying, to New Haven, on Long Island sound, for $35 each, and 
to call and take them in tow that afternoon or the following morn- 
ing. Nothing was said about stopping at Port Morris on the way. 
The next day, between 6 and 7 o'clock a. m., the steam-tug Howell, 
owned by the respondents, took the Edith, with two or three other 
canal-boats, in tow from Jersey City, and proceeded up the East 
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river through Hell Gâte to Port Morris, abôut two miles beyond. 
The Ackerman, another tug belonging to the same line, at the same 
time took other canal-boats in tow and arrived at Port Morris at 
about the same time as the Howell. Both tugs lef t their tows moored 
at the bulk-head at Port Morris at about 10 o'clock a. m. and re- 
turned to New York ; partly on the alleged ground that the weather 
was too threatening to proceed towards New Haven, and partly to 
procure additional beats to make up the whole tow desired. The 
évidence showed that a tug could not take more than three or four 
beats through Hell Gâte at once ; that when larger tows were desigued 
to be taken outward it was customary to take them in sections as far 
as Port Morris, and fchere to make up and fasten the whole tow to- 
gether for the rest of the trip. The two tugs had brought up seven 
boats, aB before stated. They were moored along-side the bulk-head 
in two tiers, their bows to the southward. In the first or southerly 
tier were four boats abreast of each other, of whioh the Edith was 
the outer beat; the second tier, some eight or ten feet aster n of the 
first, consisted of three boats. In the afternoon of the sume or of 
the following day the tug Scandinavia, also of the same line, brought 
up two other canal-boats, which were moored about ten feet astern 
of the second tier before mentioned. 

Early in the morning of the 9th a severe storm set in from the 
south-éast, and the wind blew at 7 a. m. at the rate of 42 miles per 
hour. Port Morris is an unsafe harbor ia a storm from this quarter, 
ranging over about four or five points of the compass from about B. 
S. E. to S. S. E., beiûg exposed to the Bweep of the wind in that 
direction over from one to two miles of water, with but little to check 
the waves that would roll up from that expanse. In a gale from any 
other quarter it is regarded as a safe harbori In the severe south- 
east gale of the 9th a heavy sea was driven upon the port bows of 
the canal-boats as they lay moored at the bulk-head, which washed 
over their decks and caused ail to take in more or less water. 

The Edith was loaded with about 300 tons of coal, down to within 
18 to 20 inches of the water line. She had also, as did several of 
the other boats, coal upon her deck aft to balance the weight of coal 
loaded on her "stable" forward. Being the outer boat of the forward 
tier, she was in the most exposed position. As the gale increased 
she was dropped astern by her captain, with the aid of persons on 
board of the other boats along-side of the two boats in the third tier, 
whicli was the least exposed situation whioh could be procured with- 
out the aid of a tug. But as the storm continued to increase bex 
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cabin mndows aft and also the doors of the companion way forward 
were stove'in by the waves; the ooal on her deck aft was mostly 
washed overboard, throwing her out of trim and letting her bows dip 
lower, thus exposing her forward still more to the waves, until at 
about half past 7, at the height of the gale, she was swamped and 
sank, bows first. Shortly afterwards the gale abated, and at 12 
o'clock it blew only 21 miles per hour. The other boats moored 
along-side took in from two to three feet of water, and the testimony 
was tbat several of them must hâve sunk had the force of the gale 
continued an hour longer. 

The captain and owner of the Edith, who lived on board with his 
wife, did ail he eould to save the boat from sinking, with the iielp of 
others of the tow. He was up by é a. m., and when the water began 
to wash over her he nailed canvas over ail the pump holes, nailed 
down the hatch covers, and, with his wife, protected the cabin Win- 
dows by such means as were at command. There was no other 
means pf help at hand, nor any place where, withoutthe he}p of the 
tug, the boat could hâve been removed so as to be in less péril. The 
three tugs of the respondents, which brought the boats up to Port 
Morris, had ail returned to New York, and stayed there during the 
gale. 

It was a point in controversy upon the trial whether the tugs had 
left the canal-boats at Port Morris two daya, or only one, before the 
morning of the storm. AU the libellant's witnesses alleged that it 
was two days; the respondents', that it was but one. In the libel 
and answer the gale was stated to be on the tenth of March. The 
signal service records, however, show clearly that it was on the 
morning of the 9th. A corresponding correction of one day has, 
therefore, to be made in the dates assigned in the pleadings, and in 
almost ail the testimony on the subject. The answer, in effect, 
admits that the boats were towed from Jersey City to Port Morris 
two days before the gale, and such appears to be the prépondérance 
of évidence. Upon the morning of the 7th the wind was south-west, 
— a moderate breeze, — and so remained until the evening. At 9 
p. M. the wind was from the north-east, and so remained, a light 
breeze, until 4:47 in the afternoon of the 8th, when it shifted to the 
south-east, 16 miles per hour. At 9 p. m. of the 8th it was an easterly 
gale, 30 miles per hour. At the signal service station in New York cau- 
tionary signais were hoisted on the 7th, at 9 :47 a. m., and lowered at 
7 : 15 p. M. They were hoisted again on March 8th, at 10 : 3.5 a. m., 
and were continued until 10 a. m. of March lOth. At Cow bay, about 
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two hoiirs' distant from Port Morris, there was good shelter from a 
south-easierly gale; and at City Island, opposite, good protection 
against a north-easterly gale. Both of thèse harbora are common 
resorts of similar tows, and either of them could bave been reached 
at any time during the day of the 7th or 8th, When the boats -were 
left by the tugs at Port Morris several of the captains of the tows 
objected to their being left there, and when threatening weather was 
staled as an objection against going on, they asked to be taken to 
Cow bay, to which the reply was that if a storm should overtake 
them there the tugs would be obliged to remain with them, instead 
of being able to come to New York on service. 

Upon the foregoing facts both parties are chargeable with négli- 
gence which directly contributed to the loss. 

The Edith was not only overloaded, but also improperly loaded for 
a voyage from New York to New Haven, upon the sound. Capt. Ker- 
ran, of ihe Howell, testifie'd that she was iit to go on the sound only 
in the calmest weather. The towage of such boats upon the sound is 
at beët a hazardous business ; they can be towed safely only through 
the exercise of great care and caution, by taking advantage of calm 
weather and stopping when necessary at intermediate harbors. Such 
canal-boats are neither designed nor fltted for gênerai navigation 
upon the sound, where, if deeply loaded, they are liable, notwithstand- 
ing the utmost prudence, to be caught by winds which may suddenly 
raise a sea sufficient to swamp them. The Edith, in this instance, 
was loaded within 18 or 20 inches of the water level, and therefore 
ht only for the comparatively calm waters of oanals and rivers, and in 
no sensé seaworthy for the contingencies likely to be met in a voyage 
to New Haven. In addition to this, she was a little deeper by the head, 
and the storage of coal far forward in her "stable," where cargo was not 
designed to be loaded, was only balanced by a quantity of coal on 
deck aft, liable to be washed overboard; and when this happened the 
further conséquent sinking of her bows greatly added to her péril. 
This was, in fact, the précise and immédiate cause of her sinking in 
the storm of the morning of the 9th. 

Whatever may be the liabilities of the respondents in other re- 
spects, the libellant is responsible for this overloading and improper 
loading ; and where it is shown, as in this case, that it was one of the 
f actors which directly contributed to the loss, he must be held charge- 
able with négligence, whatever may be the faults of others. The fact 
that some of the other boats of this tow were also laden nearly as 
deeply and had coal upon their deoks, or the fact that boats so laden 
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are freqnently towed upon the sound, cannot be admitted as any 
excuse. The respondents are equally chargeable with négligence for 
entering upon the voyage with a tow so obviously unfit for the jour- 
ney. This unfitness was perfectly manifest both in her deep loading 
and in the coal on deck aft. The captain of the tug testified that he 
did not know that the Edith had coal in her "stable" forward ; but 
the obvious fact of the considérable amount of coal on deck aft, 
together with her being nevertheless deeper by the head, was sufficient 
évidence that she must be heavily loaded forward, and that if the 
coal aft were waehed overboard that she would be exposed to still 
greater péril. 

In the case of Mason v. The Steam-tug Murtaugh, 3 Fed. Ebp. 404, 
and in WiUiams v. The Steam-tug William Cox, Id. 645, it was held by 
œy predecessor that the owners of tugs are chargeable with négligence 
in undertaking the towage of vessels upon trips for which their unfit- 
ness is obvious ; and that due protection of life and property requires 
that in such cases both parties shall be chargeable with the loss. And 
this rule bas been recently affirmed upon appeal by the experienced 
judge of this circuit. The William Cox, 9 Fed. Eep. 672. In those 
cases the tugs were held liable for undertaking to cross New York bay in 
rough water with barges less deeply laden than the Edith, although 
in those cases the barges had open decks. But the contingencies of 
a voyage upon the sound render a trip to New Haven with barges 
loaded like the Edith still more hazardous. When the loss of a boat 
was reported in New York on the morning of the 9th, the captain of 
the Ackerman said he knew it must be the Edith, and he testified 
that her overloading had been a subject of comment on the way up to 
Port Morris. It does not lie, therefore, in the mouths of the respond- 
ents, at least, to question the hazard to the Edith in the situation at 
Port Morris. No amount of care and good judgment are sufficient 
to insure a safe journey for a craft so ill adapted for such a trip. Loss 
of life and of the property of those engaged in this kind of navigation 
is but too fréquent. While this case was upon trial such a loss oc- 
curred ; while writing this décision still another is reported. Human- 
ity, as well as the protection of property, demands that the rule 
above referted to shall be applied unhesitatingly in ail cases where 
boats are received for such towage in a condition obviously unût to 
encounter the known hazards of the voyage. 

The respondents in this case are still further chargeable with 
négligence for leaving the tow unguarded, and without the protection 
of any tug at hand to render aid in case of need, in a situation like 
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ihat at Port Morris, wjiich was known to be unsafe in oné quarter, 
as it was exposed to the incoming waves over a considérable expansé 
in a storm from the south-east, from which quarter the gales, though 
usually short, are often very violent. 

Although according to the évidence nothing was said about stop- 
ping at Port Morris when towage was engaged, I think the proof of 
■custom is sufficient to warrant the tow being taken in sections through 
Hell Gâte to Port Morris, and there made up for the rest of the trip. 
It could scarcely hâve been supposed by the libellant that his boat, 
and the other boat for which towage was at the same time engaged, 
were to be taken through to New Haven by themselves. They are 
chargeable, therefore, with notice of the custom proved, and naust hâve 
expected to conform to it. But while this custom warrants a suffi- 
cient stop to get together and make up the whole tow designed to be 
forwarded, it does not warrant any détention beyond a reasonable 
time for that purpose. It certainly does not warrant the temporary 
abandonment of the tow to its chances in a situation known to be 
unsafe in one quarter, nor a return to New York to seek other beats 
for the same journey, and to wait there till they may be ready to 
proceed, while the tow is left unattended and helpless. 

The weight of the évidence in this case ia that the two additional 
boats which were afterwards taken in this tow were not brought up 
to Port Morris until the afternoon of the foUowing day. This was a 
détention of the boats previously brought up altogether unreasonable 
and unjustifiable; and it affords strong ground for the surmise that 
the exclusive reason why the tow was not taken forward to New Ha- 
ven on the 7th, was not any uncertainty about the weather, but 
the désire to obtain additional boats for the trip ; and the captains of 
the tugs admitted this to be one reason. AU the witnesses on the 
part of the libellant testify that the day when they were taken to Port 
Morris was pleasant, and that there were no appearances of a storm, 
and the 7th is shown by the records to bave been in fact a day suit- 
able for the continuance of the trip. Cautionary signais, it is true, 
were set at the signal service station in New York, but not until 9 : 47 
A. M., long after the pilots had passed them, and they could not hâve 
known of thèse signais so as to be inûuenced by them in returning to 
the city; and as thèse signais were lowered at 7:15 p. m. and the 
wind was south-west ail day, and the weather fair, they probably indi- 
cated only distant atmospheric disturbances. But even if the tow 
were taken to Port Morris on the 8th, the day before the storm, as 
the respondents' witnesses claimed, the respondents would still be 
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chargeable with négligence. On that day the weather was threaten- 
ing, the wind was north-east and it is in fact probable that it waa on 
this day, and not on the preceding day, that they objected to going 
forward on account of the threatening weather. The records of the 
signal service station show that at 4 : 47 p. m. the wind had got round 
to the south-east, a quarter against which they knew that Port Morris 
afforded insufficient protection in a storm. The tugs had returned 
to New York, and the pilota testify that the cautionary signala were 
hoisted, as in fact they were hoisted, after 10 : 35 a. m., with the wind 
in that quarter; and, the danger being known to them, it was their 
manifest duty to return at once to the care of the tow, which they 
had left unprotected at Port Morris. They had left the tow at a place 
of their own choosing ; the tow was still constructively in theùr charge; 
the beats had no meana of changing their position, except slightly, in 
case of any emergency. The duty of staying by them was still more 
imperative as the pilota of the tug knew perfectly how deeply many 
of the boats were laden, and the spécial danger to which they would 
be exposed in a storm from the south-east. In leaving them in this 
exposed situation, praetically helpless, I think it is very clear that the 
captains of the tugs did not exercise that reasonable degree of dili- 
gence, care, and caution which a prudent man would exercise, and 
which thèse captains were bound to exercise, in regard to the safety 
of the property in their charge; and that on this ground also the re- 
spondents are chargeable with négligence. 

The case of The Mechanic, 9 Fed. Eep. 526, to which I bave béen 
referred by the respondents, différa so essentiaily from this case, as 
respecta the safety of the harbor where the tow was moored, that 
further considération of it is unnecessary. 

According to the rule applied in admiralty in cases of contributory 
négligence on each side, the libellant is entitled to recover half his 
damages and costs. 
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Patent Cases— Jurîsdietion — Law and Equity. 

EooT V. Lake Shore & MicmoAN Southern K. Co. This was an ap- 
peal frorn the circuit court of the United States for the northern district of 
Illinois, wliich was decided at the October term, 1881. Mr. Justice Matthews 
deliveied the opinion of the court. 

The distinction of jurisdiction between law and equity in the United States 
courts is constitutional to the extent to which the seventh amendment of the 
fédéral constitution forbids any infringement of the right of trial by jury as 
flxed by the common law. The doctrine applies to patent cases as well as 
others, and a court of equity is to proceed under the patent law just as it does 
in any other case of a violated légal righfc, and to grant relief only when the 
remedy at law is inadéquate ; and a bill for an account of profits will not be 
sustained if brought after the patent has expired, and there can be no injunc- 
tion. A bill in equity for a naked account of profits and damages against an 
infriuger of a patent case cannot be sustained; that such relief ordinarily 
is incident to some other equity, the right to enforce which secures to the 
patentée his standing in court; that the most gênerai ground for équitable 
interposition is to insure to the patentée the enjoymeut of his spécifie right by 
injunclion against the continuance of the infringement; but that grounds of 
équitable relief may arise other than by way of injunction, and each case 
must rest upon its own peculiar circumstances, as furnishing a clear and 
satisfactory ground of exception frora the gênerai rule. 

Albert H. Walker, for appellant. 

George Payson, for appellee. 

The cases cited in the opinion were: Livîngston v. Van Ingen, 1 Paine, 
45; Sullivan v. Redfleld, Id. 441; Stevens v. Ghidding, 17 How. 447; 
Watts V. Waddle, 6 Pet. 389; Livingston v. Woodworth, 15 How. 547; Dean 
V. Mason, 20 How. 198; Seymour v. McCormick, 16 How. 480; New York v. 
Ransoin, 23 How, 4S7; Jones v. Morehead, 1 "Wall. 155; Mowry v. Whitney, 14 
Wall. 620; Packet Co. v. Sickles, 19 Wall. 611; Sulîolk v. Hayden, 3 Wall. 
315; Burdell v. Denig, 92 U. S. 716; Littlefield v. Perry. 21 Wall. 205; P.ird- 
sall V. Coolidge, 93 U. S. 64 ; Elizabeth v. Pavement Co. 97 U. S. 126 ; Marsh v. 
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Sej^mour, Id. 348; Cawood Patent, 94 U. S. 695; Kubber Co. v. Goodyear, 
9 Wall. 788; Parks v. Booth, 102 U. S. 96; Sllsby v. Foote, 20 How. 386; 
Hendric v. Sayles, 98 U. S. 546 ; Eurêka Co. v. Barley Co. 11 Wall. 488 ; Good- 
year V. Day, 2 Wall. Jr. 283; Orr v. Merrill, 1 Wood & M. 376; Nevins v. 
Johnson, 3 Blatchf. 80; Parsons v. Bedford, 3 Pet. 446; Fenn v. Holme, 21 
How. 484; Cropley v. Beverly, Webs. Pat. Cas. 119; Hipp v. Babin, 19 How. 
271; People v. Houghtaling, 7 Cal. 348; Colburn v. Simms, 2 Hare, 543; Smith 
V. London & S. E. Co. Kay, 415; Bailey v. Taylor, 1 Russ. & M. 75; Price's 
Co. V. Banwen's Co. 4 Kay & J. 727; Dayenport v. Eylands, L. B. 1 Eq. 302; 
Betts V. Gallais, L. R. 10 Eq. 392; De Vitre v. Betts, L. R. 6 H. L. 321; Garth 
V. Cotton, 1 Dick. 183. In illustration, as analogous: Parrott v. Palraer, 3 
Mylne& K. 640; Jésus Coll. v. Bloom, 3 Atk. 262; Bish. of Winchester v. 
Knight, 1 P. Wms. 406; Powell v. Aiken, 4 Kay & J. 343; Higginbotham v. 
Hawkins, L. R. 7 Ch. Ap. 679; Martin v. Porter, 5 Mees. & W. 351; Morgan 
V. Powell, 3 Q. B. 278; Wood v. Morewood, Id. 440; Hilton v. Woods, L, R. 4 
Eq. 432; Jegon v. Vivian, L. R. 6 Ch. Ap. 742. 

Municipal Bonds — Coupons — Limitation of Action. 

TowN OF K0SHKONON& V. BuRTON. Case decided in the suprême court 
of the United States, October term, 1881. In error to the circuit court for the 
western district of Wisconsin, the judgment of which court was reversed. 
Harlan, J. The cause of action upon a coupon of a municipal bond issued 
under the statutes of Wisconsin, whether detached from the bond or not, 
accrues, and limitation commences at and from its maturity. The légis- 
lature may require, as to existing causes of action, that suits for their enforce- 
ment shall be barred unless brought within a less period than that prescribed 
when the contract was made, or the liability incurred, from which the 
oause of action arose. The exertion of this power is, however, subject to the 
fundaœental condition that a reasonable time, taking ail the circumstances 
into considération, be given by the new law before the bar takes effect. If 
interest upon interest, whether arising upon express or implied agreement, is 
allowed by the local law, at the time of the contract, that right cannot be 
impaired by a subséquent législative déclaration as to what was, in the judg- 
ment of that department, the true intent and meaning of the statutes pre- 
scribing and limiting the rate of interest in force when the contract was made. 
The utmost effect to be given to such législative déclaration is to regard it as 
an altération of the existing law in its application to future transactions. 

The cases cited in the opinion were: Amy v. Dubuque, 98 U. S. 470, 
reaifirmed. As to the constitutional power of the législature: Terry v. Ander- 
sen, 95 U. S. 633; Hawkins v. Barney, 5 Pet. 457; Jackson v. Lamphire, 3 
Pet. 280; Sohn v. Waterson, 17 Wall. 596; Christmas v. Eussell, 5 Wall. 290; 
Sturges V. Crownenshield, 4 Wheat. 122 ; Osborn v. Jaines, 17 Wis. 592 ; Parker 
V. Kane, 4 Wis. 1; Falkner v. Dorman, 7 Wis. 338. Allowance of interest: 
Mills v. ïown of Jefferson, 20 Wis. 56; Spencer v. Maxfield, 16 Wis. 185; 
Pruyn v. City of Milwaukee, 18 Wis. 386; Gelpcke v. Dubuque, 1 Wall. 175; 
Aurora v. West, 7 Wall. 105; Town of Genoa v. Woodrufl, 92 U. S. 502; 
Walnut v. Wade, 103 U. S. 696. The law as the rule of décision: Saltera v. 
Tobias, 3 Paige, 344 ; Ogden v. Blackledge, 2 Cranch, 276. 
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Bill of Lading— Wegotiabillty. 

PoLLARD V. ViNTON. Supreine court of the United States, October terin, 
1881, in error to tHe circuit court for the district of Kentucky, and aflOirming 
tlie judgment. Miller, J. A bill of lading is at once a receipt and a contract; 
it is an acknowledgment of the receipt of property on board the vessel, and 
a contract to carry safely and deliver. The receipt of the goods lies at the 
foundation of the contract to carry and deliver, and îf no goods are actually re- 
ceived there can be no valid contract to carry or to deliver. The person to 
whom 8uch a bill of lading is flrst delivered cannot hold the signer respon-r 
sible for goods not received by the carrier, as neither the master of the vessel 
nor the shipping agent bas authority to give a bill of lading for goods or 
cargo not received for shipment. Such a bill of lading is void in the hands 
of a third person who may hâve afterwarda in goud faith taken it and ad- 
vanced money on It 

T. EUery Anderson, for plaintifEs in errror. 

B. H. Bristow, for défendants in error, 

The cases cited in the opinion were: The Preeman ▼. Bncidngham, 18 How. 
182; Grant v. Norway, 10 Corn. B. 665; HubberSty v. Ward, 8 Exch. 330; 
Qoleman v. Biches, 16 Corn. B. 104; Walter v. Brewer, 11 Mass. 99. See, also, 
McLean v. Fleming, Law Rep. 2. H. L. 128. That a bill of lading is to 
be regarded in a double aspect, as a receipt and as a contract, see Good- 
rich V. Norris, Abb. Adm. 196; The Delaware, 14 Wall. 601; Blaikie v. 
Stembridge, 6 Com. B. (N. 8.) 894; Bâtes v. Todd, 1 Moody & B. 106; 
BerMey v. WattUng, 7 Adol. & B. 29; "Wayland v. Mosely, 5 Ala. 430; 
Brown v. Byme, 3 EUis Su B. 702; but compare Kiiox v. The Ninetta, 
Crabbe, 534. As a receipt, its statements axe prima fade évidence only, and 
may be explained by paroi évidence. Desty, Ship. & Adm. § 220, citing many 
cases. 

Patents — Ownershlp — Extended Term — Lioense. 

The Union Papeb Bag Mach. Co. v. Nixon, (two cases.) Nixon t. 
The U. P. B. M. Co., (two cases.) Thèse cases were appeals from the circuit 
court for the southem district of Ohlo, and were decided March 6, 1882, in the 
suprême court of the United States. Mr. Chief Justice Waite delivered the 
opinion of the court. The right of an owner of a patented machine, without 
any conditions attached to bis ownership, to continue the use of his machine 
during an extended term of the patent, is well settled; and his power to sell 
the machine and transfer the accompanying right of use is an incident of nn- 
restricted ownership. Licensees of a patent cannot sue for an infringement. 
Ail their rights must be enforced through or in the name of the patentée, and 
where the license ceases when the term expired, It foUows that during the 
extended term, no questions can arise under the license. The licensees take 
their title subject to the rights of the unrestricted owner. A decree will not 
be reviewed on appeal for the mère purpose of settling the costs. 

Geo. Harding, for Union Paper Bag Mach. Co. 

E. W. Kittredge and Jas. Moore, for Nixon et al. 

The cases cited in the opinion were: Bloomer v. McQuewan, 14 How. 539; 
Ohaffee v. Boston Belting Co. 22 How. 223 ; Mitchell v. Hawley, 16 WalL 
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547; Adams v. Burke, 17 Wall. 445; Littlefield v. Perry, 21 Wall. 223. As 
to appeals: Ganter v. Amer. & 0. Ins. Co. 3 Pet. 307; Elastic i'auic Co. v, 
Smith, 100 U. 8. 110. > 

Judgment on Spécial rindings — Coverture— Disability from. 

CoLLiNS V, EiLEY. This was an action brougiit up to the suprême court 
in error to the district court for the district of West Virginia. The défend- 
ant in error, claiming to be the owner of large tracts of land, brought an ac- 
tion to recover the possession from the plaintifEs in error. A trial was had 
before a jury, which resulted in a verdict for the défendants, which verdict 
was, on motion, set aside and a new trial had, upon which the jury brought 
in a spécial verdict for the plaintifl. The case was heard on a writ of eiTor, 
and the suprême court, at the October term of 1881, rendered its décision af- 
flrming the judgment of the lower court. Harlan, J. Where the jury flnd a 
spécial verdict, in au action for the possession of lands, the court may enter 
judgment on such flnding for the plaintiff as to certain portions, and for the 
défendant, on a gênerai flnding, as to other portions of the land. The adverse 
holding or possession of land for the statutory period will not bar the right 
to bring an action for its recovery while a party is under the disability of 
coverture, even though the remedy may be barred as to her husband. 

Patent Eights — Subjeet to Debt of Patentée. 

Agée v, Murbay. In this case it was decided, at the October term, 1881, 
by Mr. Justice Gfray, that a patent right may be subjected by Mil in equity to 
the payment of a judgment debt of the patentée. 

The cases cited in the opinion were: Hesse v. Stevenson, 3 Bos. & P. 565; 
Longman v, Tripp, 2 New Kep. 67; Bloxam v. Elsee, 1 Car. & P. 558; 
Mawman v. Tegg, 2 Russell, 385; Edelsten v. Vick, 11 Hare, 78; Hudson v. 
Osborne, 39 L. J. (K S.) Ch. 79; McDermutt v. Strong, 4 Johns. Ch. 687; 
Spader v . Davis, 5 Johns. Ch. 280 ; Edmeston v. Lyde, 1 Paige, 637 ; Wiggin v. 
Heywood, 118 Mass. 514; Sparhawk v. Cloon, 125 Mass. 263; Daniels v. El- 
dredge, 125 Mass. 356; Drake v. Bice, 130 Mass. 410 ; Stephens v. Cady, 14 How. 
529; Stevens v. Gladding, 17 How. 447; Massie v. Watts, 6 Cranch, 148; Ash- 
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Ellis V. SissoN and othera. 

(CircuU Ooiirt, 2f. D. lUinois. March 27, 1882.) 

Rbmoval of Cause— The Whole Costkovbrst to be Removbd. 

When a cause is brought within the terms described in the second and third 
sections of the act of March 3, 1875, the whole suit is removed, and not a part ; 
and if a person has only such an iucidental interest as stated growing out of the 
litigation he cannot remove the cause. 

George W. Spahr, for plaintiff Spahr. 

Charles Dunham and Chas. M. Oshorn, for défendant. 

Decmmond, C. J. This is a motion to remand tbis cause to the 
circuit court of Peoria county, from -whence it came. It is a contro- 
versy of many years' standing, to which John M. Waugh, at one time 
the owner of 480 acres of land in Mercer county, Benjamin T. Sis- 
son, viho, Vfiïh Waugh, had erected a steam flouring-mill, Henry B. 
Ellis, and others were parties. The facts are very complicated, and 
many questions hâve arisen in the course of the litigation in which 
différent parties and différent interests hâve been involved. The 
object has been to dispose of the property in such a way as to hâve 
the proceeds divided for the benefit of various claimants ; a principal 
controversy being, who had the prior'claim and lien upon the prop- 
erty? There were bills for spécifie performance, for foreclosure of 
mortgàges, various cross-bills, supplemental bills, amendments, an- 
Bwers, and replications. The litigation commenced as long ago as 
March, 1861, and the first case reported is that of Sumner v. Waugh, 
56 111. 531. The decree rendered in that case in the lower court was 
reversed by the suprême court, The case then went back to the cir- 
cuit court and came up again as the case of Cable v. Ellis, and is 
reported in 86 111. 535. In both thèse cases the facts relating to the 
controversy are stated with more or less fullness. The decree of the 
lower court was again reversed in Cable v. Ellis, and on the case 
being sent back to the court below a decree was rendered which was 
again appealed through the appellate court to the suprême court of 
the state and is reported as Ellis v. Sisson, 96 111. 105, where the 
decree of the appellate court was reversed, and the case was again 
returned through the appellate court to the circuit court of Peoria 
county. It will thus be seen that the litigation has continued through 
the various courts of this state for 20 years, during which time it has 
been bef ore the suprême court of the state three times. It wt. s after 
T.ll,no.4— 23 
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ail this had taken place that in May, 1881, Hiram Cable and Eobert 
Lee for the first time appeared in the case and filed their respective 
pétitions in the circuit court of Peoria county, claiming that since the 
litigation had commenced they had made valuable improvements on 
a part of the land, for which they were entitled to a lien, and asking 
that it should be reeognized in the distribution of the proceeds in 
any sale that might be made of the property. On the twenty-eighth 
and twenty-ninth of July, 1881, Cable and Lee filed their respective 
pétitions and bonds for the removal of the cause to this court, on the 
ground that there was a controversy between them and citizens of 
other states which could be fully determined as between them, and 
the question is whether they had the right under the act of 1875 to 
remove the cause to this court, and I think that they had not. It 
bas been decided by the suprême court of the United States {Barney 
V. Latham, 103 U. S. 205) that when a cause is brought within the 
terms described in the second and third sections of the act of 1875 
the whole suit is removed, and not a part ; se that, if this case was 
properly removable, it brings with it the whole litigation connected 
with this controversy and the innumerable questions which bave 
arisen during its progress. It will be observed from the statement 
which bas already been made that this is a controversy which bas 
sprung up many years after the litigation commenced, and not one 
which existed at the time that the suit was instituted, and it is, 
besides, an incident of the litigation ; and I can hardly believe that 
it was the intention of congress, when it deelared that in any suit 
mentioned in the last clause of the second. section of the act of 1875 
there should be "a controversy which is whoUy between citizens of 
différent states and which can be fully determined as between them," 
it meant an incidental controversy of this kind which might arise 
during the progress of the cause, and where parties might corne in for 
the protection of their interests. If this be the true construction of the 
act of 1876, then it is easy to see there will be no end to instances where, 
during a protracted litigation in which property may be in charge and 
subject to the jurisdiction of the state court, an application can be 
made, where the citizenship of the parties may authorize it, for the 
removal of the suit to the fédéral court. The question is very im- 
portant, because there are many cases where the state courts take 
possession of property and administer it, dispose of it, and distribute 
the proceeds among the parties entitled to it; and to hold, after a 
state court bas for a séries of years thus proceeded to ascertain and 
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settle the riglits of parties litigant and their claims to property, that 
where a person bas an incidental interest, therefore he can remove the 
suit to the fédéral court, might complicate in a very sericus manner 
the relations which exist between the courts, state and fédéral, and 
interrupt the harmony which ought to exist between them in adjudi- 
cating the rights of parties. 



Clabk, by Guardian, etc., v. Chicago, M. & St. P. Et. Co, 
Swbet's Adm'bs V. Chicago, M. & St. P. Ry. Co. 

lOircuit Court, D. Minnesota. April, 1882.) 

1. Removai. of Cause— Act of 1866. 

The second subdivision of section 639 of the Rerised Statutes was repealed 
by the act of 1875, so far as subdividing the cause of action. 
1. Samb— Act of 1875. 

Where the pétition contains ail the jurisdictional facts necessary to effect a 
removai under the second clause of the second section of the act of March 3, 
1875, bat the prayer of the pétition did not ask for the removai of the entire 
suit, the cause will be remanded. 

3. BAMB — JUKISDICTION. 

When a sufflcient case for removai is made in the state court the jurisdiction 
of that court is at an end, and the jurisdiction of the fédéral court attaches, 
and the fact that only a part of the record is fllëd in the fédéral court will not 
oust its jurisdiction. 

4. JoDJT Tobt-Fbasobs— Sevbkabi^ Action— KiaHT of Removal. 

Where an action is brought against a résident and non-resident défendant 
sounding in tort, and each is liable as a wrong-doer, and the controversy is 
severable, the party bringing the suit cannot, by joining the non-resident de- 
fendant, debar him from asserting a right given by the act of 1875. 

Lovely & Morgan, for plaintiff. 

Cameron, Losey de Bunn, for défendant. 

Nelson, D. J. The plaintiff, Ethan A. Clark, by guardian, com- 
menced an action December 1, 1880, in a court of the state of Min- 
nesota, against the Chicago, Milwaukee & St. PaulEailway Company, 
and the Southern Minnesota Eailway Company, to recover damages 
for a Personal injury. The action is one sounding in tort. The com- 
plaint allèges the défendants are joint wrong-doers, and sets up that 
the défendant the Chicago, Milwaukee & St. Paul Eailway Company 
is a Wisconsin corporation, and the défendant the Southern Min- 
nesota Eailway Company is a Minnesota corporation. The former 
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demurred lo the complaint; the latter answered. At the January 
term of the said state court, 1881, being the first term after the 
action was commenced, the Wisconsin corporation filed a pétition for 
removal, setting forth in substance that the plaintifif was a citizen of 
the state of Minnesota, and that the petitioner was a corporation 
existing and organized under the laws of the state of Wisconsin ; that 
the amount in dispute exceeded the sum of $500, and that this 
action is one in which there can be a final détermination of the con- 
troversy, so far as concerns the petitioner, without the présence of the 
other défendant as a party to the cause, and alleged that the peti- 
tioner files and présents a bond, with good and sufficient surety, for 
entering in the circuit court of the United States for the district of 
Minnesota, on the first day of the next session, copies of ali process, 
pleadinga, dépositions, and testimony in the cause concerning or 
affecting your petitioner, etc.; and finally asks "that this cause pro- 
ceed no further in the state court as against your petitioner, and 
that this cause be removed as against your petitioner in to the circuit 
court of the United States for the district of Minnesota. 
The foUowing order was entered by the state court : 

" Ordered, that this cause be and the same is removed into the circuit court 
of the United States for the district of Minnesota, so far as the said petitioner 
is concerned, leaving the same to proceed in this court as against the défend- 
ant the Southern Minnesota Railway Company." 

The petitioner foUowed, in drafting the pétition, the language con- 
tained in the second subdivision of section 639 of the Eevised Statutes, 
and the state court manifestly supposed that the removal was applied 
for under that subdivision only. The record filed in this court Feb- 
ruary 26, 1881, contains only the pétition and bond, complaint and 
amended complaint, and the demurrer interposed by the défendant 
petitioner. 

A motion to remand is made by the plaintiff, and it is urged : 

" First. That the attempt to sever the controversy, and to remove a portion 
thereof into the fédéral court, did not deprive the state tribunal of its juris- 
diction over the whole." 

The purpose of the order of the state court undoubtedly was to 
part with jurisdietion only so far as the controversy concerned and 
affected the non-resident petitioners, and intended to retain the same 
and détermine the controversy so far as it concerned the résident 
corporation. In other words, as its action is expressed by the order 
made, it attempted to split the suit, upon the view entertained that 
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the second subdivision of section 639, Eev. St., embracing the pro- 
visions of the law of 1866, was still in force. This subdivision, 
however, is repealed by the act of 1875, [Ilyde v. Ruhle, Oct. term, 
1881, U. S. Sup. et.,) and the suit could not be thus divided, 

Unless a sulEcient case is made by the petitioner when he insti- 
tuted proeeedings to effect a removal under the second clause of the 
act of 1875, the state court, notwithstanding the order made, bas not 
lost rightful and légal jurisdiction of the entire suit. Has the peti- 
tioner properly asserted bis right to a removal of the suit under the 
act of 1875 ? The pétition contains ail the jurisdietional facts neces- 
sary to effect a removal under the second clause of the second section 
of the act of 1876; but the prayer of the pétition did not ask for the 
removal of the entire suit, but "that this cause be removed, as against 
your petitioner, into the circuit court of the United States for the 
district of Minnesota," and the fuU record is not transferred. 

When a sufScient case for removal is made in the state court, the 
jurisdiction of that court is at an end, and no further proeeedings can 
rightfally and properly be entertained unless its jurisdiction is re- 
stored. Railroad Co. v. Mississippi, 102 U. S. 141. The jurisdic- 
tion of tbe fédéral court attaches and that of the state court islost, — 
not on account of any order made with référence to the removal by 
tbe state court, but when under the law, in proper form, a removal is 
demanded and a case made. 

It is true, the fédéral court cannot proceed until tbe record under 
the law is filed therein, but no action of the state court is necessary 
to change the jurisdiction. While in this case the prayer of the 
pétition would seem to limit the relief to the transfer of a part of the 
suit, there is nothing in the law of 1875 which would justify the 
fédéral court on that account to remand, if by the record before the 
court, and filed therein, the suit appears to be within the jurisdiction 
of the court. The petitioner desired, so far as it was affected by the 
suit, to remove it. It filed its pétition in time, and embraced in its 
pétition jurisdietional facts sufiicient to authorize a removal under the 
second clause of the second section of the act of 1875. The fact that 
only a part of the record is filed in this court does not oust its juris- 
diction, for it is not conferred by the entry of the record, but by the 
pétition presented to the state court in proper form stating a case 
within the law of 1875. In my opinion the state court lost jurisdic- 
tion of tbe suit when the removal proeeedings were instituted, and its 
jurisdiction has not been restored by anytbing which has taken place 
since. 
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Again, it is urged that there is no case diselosed by the record 
before this court within its jurisdiction. 

The plaintiff brought his action againat both the résident and non- 
resident défendants sounding in tort. Each défendant was liable as 
a wrong-doer if the plaintiff proved his case, and the controversy was 
severable. The plaintiff could hâve sued either without the other 
being a necessary party ; or, as he did, sue both as joint wrong-doers. 
This is a légal privilège the plaintiff could exercise; buthe cannot, by 
joining in the suit the non-resident défendant, debar him from assert- 
ing a right given by the aot of 1875. 

The aot of each défendant is several in its nature, although the 
plaintiff has an élection to sue one or both tort-feasors. 

The motion to remand is denied, and the non-resident défendant 
can take such further action as may be deemed necessary. 

This décision applies to the case of Sweet's Adm'rs v. C. M. é St. 
P. By. Co., and the same order is entered therein. 

See p. 445, post. 



Ortman V. Weaveb. 
{Circuit Court, E. D. Micliigan. February 20, 1882.) 

1. CONTBACT — AOCEPTANCB OF PROPOSITION, WHHN BlNDINa. 

The acceptance of a proposition must be comprehensive, unqualifled. and 
unconditional to make a binding contract. The propositloa must. also be 
accepted within a reasonable time. 

2. Baub. 

A person who has once accepted a proposition with modifications, which are 
declined by the other party, cannot af terwards accept uiiconditionally, and hold 
the other party to his original offer. 

3. Same — Spbcific Performance. 

Henoe, where A. offered to eell B. a lot of standing timber upon certairf 
terms, " if it can be arranged to make a finish of it now," and B. accepted, but 
with material qualifications, and A. made no answer, but proceeded to negoti- 
ate with other parties, and after the lapse of a fortnight B. accepted uncondi- 
tionally, it was held that B. could not maintain a bill for spécifie performance 
of A.'8 original proposition. 

Bill for the spécifie performance of a contract for the sale of stand- 
ing timber. 

The original bill alleged that défendant entered into an agreement 
in writing with complainant on the seventeenth of July, 1880, to sell 
him ail the pine and hemlock timber upon certain lands in this 
State for the sum of $3,200; that défendant refused to perform his 
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contract ; and spécifie performance was prayed. In the supplementàl 
bill complainant further alleged that he had learned that défendant 
had sold the timber to one HoUenbeek, who, since the filing of the 
original bill, had eut and removed the timber, by reason of which he 
sought compensation for a breach of the contract. The answer 
denied the making of the contract for a sale of the timber, and set up 
the correspondence between the parties in référence thereto. It 
admitted the sale and removal of the timber by HoUenbeek, and 
alleged a sale made to him subséquent to the negotiations with com- 
plainant. It was admitted that the entire negotiation respecting 
the sale of this timber -was carried on by letters, the first one of 
which bore date July 17th, in which défendant made an offer in the 
following language : 

"I will sell the pine and hemlock on the lands in question for $3,200, if it 
can be arrangea to make a finish of it now. The note of yourself, with 
indorser or maker of the note, which paper may be six months, with interest 
at 7 per cent., and sueh as a good man I will name in Détroit will say is good. 
I will give you a deed or contract." 

To this complainant replied, under date of July 17th, as follows: 

"In reply to your favor of the twelfth inst. I ask you to make deed for the 
pine and hemlock timber now standing, lying, and being upon [giving a de- 
scription of the lands] in the names of M. E. Ortman and De Forest Paine, 
of Détroit, Michigan, and forward the same to M. W. O'Brien, Esq., cashior 
of People's Savings Bank of this city, with instructions, if you please, to col- 
lect at sight $500 or $700, and also accept for the balance a note made by M. 
E. Ortman aud De Forest Paine jointly, indorsed by me, for six months from 
date of deed, with 7 per cent, interest, and upon the payment of said note per- 
mit to deliver said deed to them; otherwise at maturity, if not paid, retum 
said deed to you. Please advise at your earliest convenience, and oblige." 

No reply being received to this letter, on July 31st Mr. Paine, 
complainant's partner in the purchase, wrote to défendant as follows : 

" Mr. Ortman informed me about two weeks ago that he had written you, 
accepting your proposition and requesting you to forward papers to M. W. 
O'Brien, cashier of the Peoples Saving's Bank. Mr. Ortman has been ill, and 
not hearing from you I take the liberty to write you in his stead. The 
money and papers are ready for you. Please send deed as requested, or to 
any man you see proper to name to pass upon the paper, and deliver your 
deed, and oblige." 

Upon August 4th complainant telegraphed to défendant as follows: 

"Tours to Mr. Paine hère. I accepted your proposition in yours of the twelfth 
ultime, and bought the timber. I am and always hâve been ready to fulfll. 
I demand f ulfilment on your paît. Answer by telegram on receipt of tbis, 
and failure to so answer I shall take as a refusai. If sold, to whom ?" 
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It would appear that one Hollenbeck was, about this time, seeking 
to purchase this timber; that he informed défendant by telegram, 
about July 28th, that he would accept his ofïer to sell at $3,200, and 
upon August 2d met défendant at Albany, when a contract was 
given him. Upon this state of facts che question arose whether 
complainant could maintain this bill. 

De Forest Paine, for complainant. 

W. S. Tennant, for défendant. 

Brown, D. J. It is entirely clear that complaïnant's letter of july 
17th was not an acceptance of the proposition contained in defend- 
ant's letter of the 12th. It is well settled that while the acceptance 
of an ofifer may be very brief , it must be comprehensive and uncon- 
ditional. It must go to the whole of the offer, and must not attempt to 
qualify or vary any of its terms. 1 Parsons, Cont. 475 ; Waterman, 
Gont. 174. 

If any f urther correspondence or action is required by either of the 
parties to détermine whether the offer shall be accepted, the contract 
is incomplète. While the letter of July 12th contained the simple 
proposition, viz., to sell for $3,200, if closed at once, for which de- 
fendant offered to accept eomplainant's note for six months, with 
interest at 7 per cent., with a good indorser, to be approved by défend- 
ant, or some person named by him, the letter of July 17th qualified 
this offer in the foUowing particulars: 

(1) That $500 or $700 should be paid in cash, upon delivery of the deed. 

(2) That the note for the residue should be given by M. E. Ortman, eomplain- 
ant's wife, and De Forest Paine, jointly, indorsed by complainant. 

(3) That fhe deed should be made to M. E. Ortman and De Forest Paine, 
jointly. 

(4) That it should be forwarded to O'Brien and held by Mm until the note 
matured, and if the note were not paid it should be returned to défendant. 

Bearing in mind that défendant was desirous of "making a finish 
of it now," and of assuring himself that the paper should be good and 
coUectible, it will be seen that in eomplainant's reply he proposed to 
give security selected by himself, and to hâve the matter remain open 
until the maturity of the note, when, if it were not paid, the deed 
should be returned. It is also clear that nothing can be olaimed 
upon eomplainant's telegram of August 4th, since complainant had 
sold the lands two days before to Hollenbeck. 

The bill, then, if sustained at ail, must rest upon Mr. Paine's letter 
of July 31st, which is claimed to hâve been an unequivocal acceptance 
of defendant's proposition. Assuming it to be such, the question 
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arises whether, after having once declined defendant's proposition of 
July 12th, he was at liberty to accept it, and whether his acceptance 
wasnot too late. The letter of July 17th, not being an acceptance of 
defendant's proposition, he was entitled to treat it, and did treat it, 
as a rejection. Complainant therein made certain qualifications, 
which amounted to an offer on his part, and required a reply from 
the défendant. Eeceiving no reply, he was not at liberty to accept 
the original proposition unconditionally. Mr. Parsons, in his work 
upon Contracts, vol. 1, p. 477, states the proposition as foUows : 

" The party making the oiîer may renew it, but the party receiving it can- 
not reply, accepting with modifications, and, when thèse are rejected, again 
reply, accepting generally, and upon his acceptance claim the right of holding 
the other party to his flrst offer." 

No cases are cited by him; but the case of Hyde v. Wrench, 3 
Beav. 384, supports this proposition. In this case the défendant, 
on the sixth of June, offered in writing to sell his farm for a thou- 
sand pounds. The plaintiff offered £950, which the défendant, on 
the twenty-seventh of June, after considération, refused to accept. 
On the 29th the plaintiff, by letter, agreed to give a thousand pounds, 
but there appeared to be no assent on the part of the défendant, 
though there had been no withdrawl of the first offer. Held, that 
there was no binding contract within the statute of frauds. This 
case varies from the one under considération only in the fact that 
in Hyde v. Wrench the plaintiff's modification of defendant's offer 
was expressly rejected by défendant. In this case the rejection ean 
only be inferred from the fact that défendant declined to reply to 
complainant's letter and proceeded to sell the land to another party. 

The case of Fox v. Turner, 1 Bradw. 153, is still more directly in 
point. It was there held that a proposai to accept an offer on terms 
varying from those proposed amounts. to a rejection of the offer, and 
a substitution in its place of a oounter proposition. This cannot be- 
come a contract until assented to by the first proposer, The original 
offer thereby loses its vitality, being, so to speak, passed by in the 
course of the negotiation so as to be no longer binding between the 
parties. It becomes an open proposition again only when renewed 
by the party who first made it. Hence the party who submitted the 
counter proposition cannot, without the assent of the other party, 
withdraw or abandon the same and then accept the original offer 
which he has once virtually rejected. I would not say that a per- 
Bon might not accept an offer with qualifications upon one day, and 
upon the next day, and before his counter proposition is rejected. 
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accept unconditionally. But where the qualified aeceptance is re- 
jected, or suflacient time bas elapsed from whioh a refusai should be 
inferred, tbe party to whom the oiïer is made cannot then treat it as 
still in force and accept it. In tbe case under considération there 
Tvas a total neglect on the part of défendant to answer or notice com- 
plainant's letter for two weeks. The inference was inévitable tbat 
be declined the modifications proposed. 

2. But I think the letter of July 31st is open to tbe further objec- 
tion tbat it was not seasonable. Assuming tbat after tbe letter of 
July 17tb it was still witbin bis power to accept, it is entirely clear 
tbat tbe aeceptance must bave been made within a reasonable time. 
If, by the original proposition, a time is limited within whicb the 
other party may accept, be must mail bis letter of aeceptance witbin 
tbat time, and if a reply is requested by retum mail be must at least 
mail bis reply witbin 24 bours from the time the offer is received. 
Maclay v. Harvey, 90 III. 525 ; Minn. OU Co. v. Collier Lead Co. 4 
Dillon, 435; Dunlop v. Higgins, 1 House of Lords, 881. 

If no definite time is stated then the offer must be accepted within 
a reasonable time under ail the eircumstanoes of tbe case. Now, 
bearing in mind tbat other parties were seeking to buy this land, 
and that défendant was desirous of making an immédiate disposition 
of it, it seems to me that tbe delay of over two weeks was much 
longer than the offer warranted. I think tbe défendant was autbor- 
ized to treat the letter of July 17th as a rejection of bis offer, and 
was at liberty to proceed and dispose of the land to other parties. 

A decree will be eutered dismissing the bill. 



HoENBE V. Cartee and anotber.* 
(Circuit Court, E. J). Missouri. April 14, 1882.) 

1. OoRPOEATTONB— Dissolution— Creditous — Rev. St. Mo. } 744. 

Section 744 of the Revised Statutes of Missouri requires a pro rata, distribu- 
tion of assets of dissolved corporations among tlieir creditors, where such assets 
will not sufflee to pay ail demands in full. 

2. Samp;. 

Where the président and directors of a dissolved corporation divide its assets 
among the stockholders, or appropriate them to their own use, and leave a debt 
due from the corporation unpaid, the party to whom this debt is due cannot 
maintain an action at law against such président and directors, under said 

*Reported by B. F. Rex, Eaq., of the St. Louis bar. 
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section of the Missouri statutes, unless (1) tlie amount due such creditor bas been 
previously ascertained in proceedinga in equity ; or (2) this demand is tlie only 
one wliich existed against tlie corporation at tlie time of its dissolution, and the 
assets received by the président and directors equalled or exceeded it in amount. 

3. Same — Plbading. 

Unless the pétition avers one or the other state of f acts it will be demurrable. 

4. Saue. 

Whether the f acts outofwhich the dissolution of the corporation resulted 
should not be averred, quom-e. 

General Demurrer to the Pétition. 
S. Herman, for plaintiff. 
Hayden é Glover, for défendants. 

Treat, D. J. The proposition involved arises under section 744 
of the Eevised Statutes of Missouri. That section is in thèse words : 

"XJpon the dissolution of any corporation * * * the président and 
directors, or managers of the affairs, of said corporation at the time of its dis- 
solution, by whatever nàme they may be known in law, shall be trustées of 
such corporation, with full powers to settle the affairs, collect the outstanding 
debts, and divide the moiieys and other property among the stockholders, 
after paying the debts due and owing by such corporation at the time of its 
dissolution, as far as such money and property will enable them; to sue for 
and recover such debts and property by the name of trustefs of such corpo- 
ration, describing it by the corporation name, and may be sued by the same; 
and such trustées shall be jointly and severally responsible to the creditors 
and stockholders of such corporation to the extent of its property and effects 
that shall hâve corne into their hands." 

The plaintiffs hâve sued, under an alleged demand against a dis- 
solved corporation, the two défendants, on the ground that at the date 
of the dissolution they were directors or managers of said corporation. 
Is such a case maintainable at law ? In courts where state statutes 
hâve not oommingled law and equity proceedings, and where there 
are no statutes controlling or subverting recognized proceedings in 
equity, no question would be debatable in a case like the présent. 
Does the statute quoted subvert the recognized rules in equity, or sub- 
stitute therefor a new mode of proceedings, or merely give an addi- 
tional remedy ? 

A corporation is liable for its debts. If it ia dissolved, its directors 
and managers must, under the statute, as trustées, proceed to wind it 
up. They must, as such trustées, apply the assets in their hands to 
the payment of said debts in the first instance, and are "jointly and 
severally responsible" to the extent of assets which hâve come into 
their hands for its faithfal administration. If the corporation is 
dissolved, it may be that no need exista under the statute for a suit 



364 FEDEBÂL BEPOBTEB. 

agaînst it to establish the supposed debt before proceeding further, 
as would hâve ordinarily been tlie case in equity against an existing 
corporation; that is, first obtain judgment against the corporation. 
The Missouri statute does not contemplate that suits at law may be 
brought by each créditer against such statutory trustées, and judg- 
ment had accordingly against them personally, irrespective of the 
extent of assets in their hands, and of the many detnands that may 
exist against the same for pro rata distribution. It may be, if no 
demand save plaintiff's exista, and the assets are equal thereto, he 
may pursue the trustées therefor at law. To do so at law his aver- 
ments must be accordingly, and must be such as to show by faots 
stated what will enable the court to détermine as a matter of law that 
a dissolution has occurred whereby the défendants hâve become stat- 
utory trustées; also that there were assets in the hands of said trustées 
applicable to the payment of the plaintiff's demands, and equal to the 
amount claimed, there being no other demands prior or equal in right 
against said assets. If this course is to be pursued, instead of the 
usual one in equity, it is évident that the trust estate must hâve been 
iîrst settled, or that the plaintiff's demand is the sole one. 

It seems that the statute contemplâtes a mode of winding up a 
dissolved corporation, whereby its directors or managers are charged 
with a trust enforceable against them as trustées. They are jointly 
and severally responsible for the due administration of the trust, but 
are not jointly or severally Ziaiie for the debts of the dissolved corpo- 
ration, irrespective of its assets, and the légal and équitable mode of 
distributing the same. It may be that if their maladministration 
of the trust had caused the plaintiff to suffer, an action at law would 
lie against them personally ; and, if so, the pétition should be full 
enough to show that personal liability had supervened their repré- 
sentative liability. The pétition avers, in the affirmative, that with- 
out paying the debts of the corporation they had divided the assets 
among the stockholders, or had appropriated said assets to their per- 
sonal use. If said trustées hâve so done, they ought to answer to the 
plaintiff, and to ail other creditors, for the value of assets by them 
received, to the extent that said a.ssets would meet /)ro rata the demands 
of the outstanding creditors. What is ih.sApro rata, and how ascer- 
tained ? Can one creditor sue for his individual demand, and hold 
said trustées personally liable, without regard to other creditors equal 
in right? The limitation of the statute is, properly, to the extent of 
assets which hâve gone into their hands, and no further. Ilence, the 
demurrer, is well taken, for it does not appear in the pétition that 
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défendants were liable to the plaintiff without a prior settlement of ^ 
the trust estate. No such settlement is averred, and the plaintiffa 
are creditors at large against the dissolved corporation. 

As the statuts has not, so far as known, received any judicial 
interprétation, this court must décide, as of first impression, what its 
force and effect may be. Without stating what may be allowable 
under its provisions in possible cases, the décision of this court is 
that the statute contemplâtes a proceeding in equity for the settle- 
ment of the trust in the first instance; and possibly, after such 
settlement, a case at law for the recovery by a créditer of the sum 
ascertaiued to be due to him on said settlement, not paid or properly 
accounted for by said trustées; or, at the furthest, that there was no 
demand by a creditor, save plaintifs, against said estate, whose 
assets were equal to the payment thereof which had been misapplied 
or converted by the défendants to the wrong and injury of the plain- 
tifs. Any other rule would pervert the statute into manifest in- 
justice, not against the enforced trustées alone, but also against ail 
other creditors equal in right. 

There is a technical question not decided, viz., whether the gên- 
erai allégation that the corporation is dissolved is sufficient, or 
whether the facts out of which dissolution résulta should not bé 
averred. There are various modes of working a dissolution,— some 
by formai process through due proceedings at law; and it may be, 
within the statute quoted, a practical dissolution through certain; 
facts whereby the duties and obligations mentioned are devolved upon 
the directors or managers. Hâve not such parties, as enforced 
trustées, a right to controvert the facts upon which plaintiffa rely to 
make them responsible ? 

Demurrer sustained. 



Ctjbbt and others, Assignées, etc., v. MoCadibt and othera. 
{District Court, W. D. Pennsylvania. October Term, 1879.) 

1. MoRTGAGE— PREFERENCE— Opération and Efpect. 

In Pennsylvania a mortgage, upon delivery, becomes «o m«ten<! effective; 
therefore, an assignée in bankruptcy cannot avoid a mortgage given byway of 
préférence, if it was delivered more than two months bef ore the proceedings ia. 
bankruptcy against the mortgagor were commenced, although aot recorded 
until within the two months. 
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2. Cbbditor — Privilège as to Cotjîitbk-Sectjeities. 

It is ihe privilège of the créditer to avail himself of connter-securitîes, given 
to and lield by tlie surety, but tlie law does net force them upon him against 
his coiisent. If he is satisfled witli liis original security he may stand on it. 

3. Samk — When may Pbove as Unsecuebd. 

Wh^re the surety takes a counter-security for his own indemniflcation, and 
the créditer is net a party to the transaction, and bas not adopted the act of the 
surety, the creditor may prove in bankruptcy as an unsecured créditer, and 
such proof does not release or affect the individual liability of the surety to the 
creditor. 

4. Equitt— Remedt AT La-w— Objection Jubibdictionai,. 

If it appears on the face of a bill in equity that the plaintiff has a plain, adé- 
quate, and complète remedy at law, the objection, although not raised by the 
pleadings, being jurisdictional, cannot be overlooked by the court, and the bill 
will be dismissed. 

In Equity. 

Oeorge M. Reade and George Shiras, Jr., for complainants. 

Samuel S. Blair, Benj. L. Hewit, S. Schoyer, Jr., and West McMur- 
ray, for respondents. 

AcHESoN, D. J. On or about May 1, 1874, William M. Lloyd, 
Thomas McCauley, Sylvester C. Baker, and John Lloyd executed and 
delivered to Dr. Alexander Johnston their joint and several bond of 
that date in the pénal sum of $100,000, conditioned for the payment 
by the obligors to Dr. Johnston of $50,000 on or before May 1, 1880, 
with interest payable semi-annually. Although the fact does not 
appear on the face of the bond, the évidence in this case shows that 
the considération therefor was a debt of $50,000 due from William 
M. Lloyd to Dr. Johnston. The latter died December 15, 1874. He 
bequeathed this bond to his daughter Mrs. Jane Freed, to whom Dr. 
Johnston's executors assigned the bond, December 13, 1875. 

After Dr. Johnston's death William M. Lloyd executed to said 
Thomas McCauley and Sylvester C. Baker a mortgage of certain real 
estate, dated and acknowledged May 8, 1875, and duly recorded Sep- 
tember 17, 1875. This mortgage recites that McCauley and Baker 
are sureties for William M. Lloyd in said bond, and that the mort- 
gage is given "as well to secure the parties of the second part, [Mc- 
Cauley and Baker,] and save them harmless against said suretyship, 
as in considération of one dollar," etc. The defeasance clause reads: 
"Provided, etc., if the said William M. Lloyd, etc., shall and do well 
and truly pay the interest aforesaid on said bond to the said Alexan- 
der Johnston, his heirs, executors, etc., at the times therein stated 
and the principal sum therein stated, and save the said parties of the 
second part harmless from the payment thereof as sureties aforesaid. 
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then," etc. It does not appear that Dr, Johnston ever solicited the 
giving of such mortgage ; nor were his executors or Mrs. Freed in any 
manner connected with the giving of it. Their knowledge of it was 
acquired long afterwards. It was a transaction wholly between Will- 
iam M. Loyd and his sureties. 

On November 11, 1875, a creditors' pétition in bankruptcy was 
filed against William M. Loyd, upon which he was subsequently 
adjudicated a bankrupt. Before the commencement of this suit Mrs. 
Freed, as an nnsecured creditor, proved her debt upon said bond 
against the estate of the bankrupt, and, since the bill was filed, 
received a dividend of $2,341.20. 

John Lloyd, on November 11, 1872, by permission of William M. 
Lloyd, without any express agreement as to payment of rent, took 
possession of the real estate covered by the subséquent mortgage to 
McCauley and Baker, and held possession until May 15, 1879. 

The bill in this case is by the assignées in bankruptcy of William 
M. Loyd against Thomas McCauley, Sylvester C. Baker, and John 
Lloyd, Stephen Johnston, and J, Lowry Johnston, executors of Dr. 
Alexander Johnston, deceased, Mrs. Jane Freed, and the bankrupt. 
The bill charges that the said mortgage is a fraudulent and unlawful 
préférence under the bankrupt law, and the first prayer is that it be 
decreed to be nuU and void. 

The bill allèges that the mortgage bears a false date, and was not 
eigned and acknowledged on May 8, 1876, as it purports to hâve 
been, but was executed within the period of two months prior to the 
filing of the pétition in bankruptcy; or, if executed and delivered 
fiooner, was kept from record until September 17, 1875, in pursuance 
of the fraudulent agreement and conspiracy between the parties to 
the niortgage. Thèse allégations are ail denied by the answers, and 
the findings of the master upon the questions of fact are against the 
plaintiffs. He reports that the mortgage was executed and acknowl- 
edged the day of its date, and delivered more than two months prior 
to the filing of the pétition in bankruptcy, and that there was no such 
fraudulent conspiracy or agreement as alleged. I bave very care- 
fuUy read and considered the évidence, and bave no difficulty in hold- 
ing that the exceptions filed by the plaintiffs to this part of the 
master's report hâve no substantial basis. I think it ie satisfactorily 
established that the mortgage was signed, acknowledged, and delivered 
on May 8, 1875, Under the pleadings and évidence no other find- 
ing is albwable. If there was an agreement to keep the mortgage 
eecret and withhold it from ïecord, it would, it seems, be a matter of 
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no importance. Sawyer v. Turpin, 91 U. S. 121. But I 0ee no évi- 
dence to justify the conclusion that there was any such agreement oi 
understanding. 

The master, however, finds that at the date of the mortgage 
William M. Lloyd was insolvent, and waa known bo to be by himself 
and Thomas McCauley, Sylvester C. Baker, and John Lloyd, and 
that said mortgage was given and intended as a préférence. It 
is contended, therefore, that the mortgage must be adjudged invalid 
under the bankrupt law, beeause not recorded two months prior to 
the filing of the pétition in bankruptcy. But it is the settled law 
of Pennsylvania that the recording of a mortgage of real estate is 
not essential to its validity. As between the parties it becomes 
effective eo instanti upon delivery. And an unrecorded mortgage is 
held to be good against an assignée for the beneât of creditors, the 
heirs of the mortgagor, and every one claiming under the mortgagor 
who had actual notice thereof before his rights attached. Wolfy. 
Eichelberger, 2 Pen. & Watts, 346; Mellon'» Appeal, 32 Pa. St. 
121, 129; Britten'ê Appeal, 45 Pa. St. 178; Spackman v. Ott, 65 
Pa. St. 131; Tryon v. Mun$on, 77 Pa. St. 260; McLaughlin v. 
Ihmsen, 85 Pa. St. 864. Such being the law of the state, the 
mortgage hère cannot be avoided by the assignées in bankruptcy for 
the cause assigned by them. In re Wynne, 4 N. B. B. 23 ; Searer 
V. Spink, 8 N. B. E. 218; Oibson v. Warden, 14 Wall. 248, 249; 
Sawyer v. Turpin, 91 U. S. 118, 119; Stewart v. Platt, 101 U. S. 731; 
Clark V. Iselin, 21 Wall. 377; In re Swenk, 9 Fed. Kep. 643. To 
thèse might be added other authorities which the master cites. 

Down to this point I think the master was entirely right ; but I 
am oonstrained to dissent from his conclusion touching the effect of 
Mrs. Freed's proof of debt and acceptance of a dividend. The mas- 
ter being of opinion that the mortgage given to the bankrupt's Bure- 
ties operated to make Mrs. Freed a secured créditer, within the 
meaning of section 5075, Eev. St., and that by proving her debt as 
an unsecured claim, and receiving a dividend thereon, she had re- 
leased the mortgage security, and thereby discharged the sureties 
from their personal liability upon said bond, recommends a decree 
that the mortgage be satisfied of record, and that Mrs. Freed be per- 
petually enjoined from suing Thomas McCauley, Sylvester C. Baker, 
and John Lloyd upon said bond. The master adopted, in their 
length and breadth, the views advanced by Judge Hall in Re Jay- 
eox, 8 N. B. R. 241, overlooking the caution given by that learned 
jurist himself, at the close of his opinion, that it disoussed question» 
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not neeesaary to be then decided. Eegarding the actual ruling, that 
case is by no means an authority for a decree so disastrous to Mrs. 
Freed as the one proposed. 

It is undoubtedly a well-reeognized principle that the creditor is 
equitably entitled to the benefit of ail counter-securities taken by the 
surety for the payment of the debt or his own indemnification. Some 
of the authorities speak of a trust subsisting under such circum- 
stances ; others, of a quasi trust. The right itself , however, is a purely 
équitable one in favor of the creditor, of which he may avail bimself 
if he will. But if he is not an actual party to the transaction, and 
has in nowise assented to the taking of such securities, he is under 
no obligation to assume any responsibility in respect thereto, and is 
not bound to resort to them. It is the creditor's privilège to avail 
himself of counter-securities given to and held by the surety, but the 
law does not force them upon him against his consent. If satisfied 
with his original secnrity he may stand on it. 

The original and primary object — indeed, it would be more proper 
to say the sole object — of William M. Lloyd in giving the mortgage 
in question was to indemnify the parties who had executed the bond 
as joint obligors with him foï his accommodation, and who, there- 
fore, stood to him in the relation of sureties. As we hâve seen, the 
mortgage was executed nearly five months after Dr. Johnston's death, 
and neithér his executors nor Mrs. Freed had any connection near or 
remote with the taking of it. Nor did they subsequently adopt the 
action of the sureties. Mrs. Freed, therefore, had no mortgage of the 
real estate of the bankrupt when she proved her debt, (Weed v. Nel- 
son, 9 Gray, 55 ;) and she had the right to prove as she did. Id. ; 
Provident Institution, etc., v. Stetson, 12 Gray, 27. That she was an 
unsecured creditor was expressly decided by my predecessor, the late 
Judge Ketcham, in a contest which arose at an early stage of the 
bankruptcy proceedings upon the question whether there was a stat- 
utory quorum of petitioning creditors. 

What other safe course was open to Mrs. Freed than the one she 
pursued ? The validity of this mortgage has been constantly denied 
by the assignées, and this bill charges it to be a fraudulent and void 
préférence, and prays that it be so decreed. And even yet the as- 
signées maintain that it is a worthless security to everybody. 

By proving her debt in bankruptcy as an unsecured claim, Mrs. 
I^reed may bave waived her équitable right to seek the benefit of the 
mortgage security which the bankrupt's sureties hold, (In re Jaycox, 
v.ll,no.4— 24 
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supra;) but assuredly she did not release them from their personal 
liability as obligors in the bond to Dr. Alexander Johnston. Her 
course of action bas in nowise burt tbem, and her rights against 
tbem remained unimpaired. Merchants' Nat, Bank v. Comstock, 11 N. 
B. R. 235. Tbat case is directly in point, and the luoid opinion of 
Judge Allen (wbo there speaks for the whole court of appeals of New 
York) convincingly shows tbat tbe proposition that the personal lia- 
bility of a surety is released by reason of proof in bankruptcy made 
in the manner and under such a state of faets as hère, is fallacious. 
This mortgage, therefore, must stand for the indemnity of the bank- 
rupt's sureties in accordance with the intention of the parties thereto. 

One of the prayers of this bill is that John Lloyd account for the 
rents of said real estate during the period of his occupancy. His 
possession was personal to himself and unconnected with the mort- 
gage. The other défendants, therefore, had no interest whatever in 
the controTorsy touching his occupancy, and clearly the bill might 
hâve been demurred to for multifariousness. But this part of the 
bill is obnoxious to a more radical objection. The plaintiffs having 
a plain, adéquate, an/i complète remedy at law against John Lloyd, 
if liable for the use and occupation of thèse promises, are not enti- 
tled to équitable relief. This objection, being jurisdictional, cannot 
be overlooked by the court, although not raised by thu pleadings. 
Baker v. Biddle, Bald. 394; Hipp v. Babin, 19 How. 278; Parker v. 
Minnipiseogee Co. 2 Black, 545; Oelrichs v. Spain, 15 Wall. 228. 
If, as bas been suggested, the right of the assignées to bring an action 
at law is now barred by the two years' statutory limitation, it is un- 
fortunate, but this is no justification for retaining a bill in a matter 
over which tbe court bas no équitable cognizance. 

Let a decree be drawn dismissing the bill, with costa to be paid 
out of the bankrupt's estate. 



Engstbom v. Livingston and othera. 

{Circuit Court, D. Massachusetts. March 31, 1882. ) 

CONVETANCB, -WHBIÎ DOES NOT VaCATB A TeUST. 

PlajotifE, the owner of a mine, had conveyed it to a stranger by deed intended 
as a mortgage. He tlxon authorized A. to dispose of part of the mine to M. 
and S., who were to do work and open the raine. Mrs. A., the wife of A., 
received from her husband one-twelfth of the mine, and M. and 8. received 
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tliree-twelfths. Mrs. A. conveyed to M. her one-twelf th of the mine, and re- 
ceived in payment certain lands. A. became hankrupt, and his assignée, th& 
défendant tierein, recovered thèse lands from Mrs. A. as being the property of 
her busband. Hdd, in this suit by plaintlfE against the assignée, that plain- 
tilï, having lînown of the oonveyance by Mrs. A. to M., and having approved 
thereof, that Mrs. A. did not hold the one-twelfth of the mine, nor the pro- 
ceeds thereof, in trust for the plaintifl. 

In Equity. 

LowELL, C. J. The plaintiff, Engstrom, had been the owner of & 
mine in Nevada, and had conveyed it to a stranger by a deed \yhich 
was intended to be a mortgage. He then autborized N. Allen, of 
Lowell, to dispose of part of the mine to MorSe and Sherbm-ne, of 
Lowell, who were to do work in opening the mine. Mrs. Allen, the 
wife of N. Allen, received from her busband, acting as attorney for 
the plaintiff, one-twelfth of the mine, and Morse and Sherburne 
received three-twelfths, and did some work and spent some money 
in opening the mine. There was to be a still further oonveyance, to 
a Company which "was to be formed, after a certain amount of work 
had been done. When Morse and Sherburne demanded this further 
oonveyance the plaintiflf refused to give it, and the parties quarrelled 
and separated, and the work was abandoned — the plaintiff insisting 
that Morse and Sherburne had not fulfilled their part of the contract, 
and they maintaining that they had fulfilled it, 

Before this time Mrs. Allen had conveyed her one-twelfth of the 
mine to Morse, and he had conveyed to her in payment certain lands 
in Massachusetts. Allen became bankrupt, and his assignée, the 
défendant Livingston, by a suit in the suprême judicial court, recov- 
ered thèse Massachusetts lands from Mrs. Allen, as being, in fact, 
the property of her busband. Afterwards Engatrom brought this 
suit for those lands, alleging that Mrs. Allen had held the one-twelfth 
of the mine in trust for him, and therefore held the proceeds upon 
the same trusts. 

I hâve considered the voluminous évidence with care, and am of 
opinion that the plaintiff bas not proved the trust alleged in the one- 
twelfth of the mine ; that he was informed of the oonveyance by Mrs. 
Allen to Morse, at or about the time it was made, and approved the 
same; that if be bas a claim it is for breach of contract which he 
might enforce against Morse, but not a trust binding the proceeds of 
sale. It would not be profitable to recite the évidence which estab- 
lishes thèse points. No doubt if a bankrupt bolds property in trust 
the beneficiary may follow it into the hands of an assignée in bank- 
ruptcy, but no such case bas been made out. $111 dismissed. 
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DiNGLEY and others v, Olbe and others. 
{Circuit Court, D. Maine. Septeinber Term, 1881.) 

1. CONTBACTS— ReNUITCIATION OP — ACTION. 

In contracts for services, for marriage, for (ieliveries of merchandise, if the 
principal, before the time for performance arrives, renounoes the contract an 
immédiate action will lie. 

2. SA.ME — Contract to Delivbr Ice. 

Where défendants contracted to deliver a quantity of ice at 50 cents per ton 
during the season, " while the river is open," and in conséquence of the price 
of ice during the aeason rising to flve dollars per ton they unqualifledly refused 
to ship the ice that season, it was hdd that an action may be malntaincd, 
though brought before the close of the season 

3. Samb— Damages. 

In such action the measure of damages is the value of the ice, to be estimated 
at what plaintifls lost. 

LowBLii, G. J. This case was heard by Judge Fox and me, upon 
évidence taken at the jury trial, the décision of the court being substi- 
tuted for that of the jury by stipulation. We had consulted upon 
the case before Judge Pox's lamented death, and the resuit which I 
shall state was arrived at by both of ua. I find the facts to be : 

That late in the season of 1879 the plahitiiïs, flnding themselves in posses- 
sion of a large quantity of ice undisposed of, and which threàtened to be a 
total loss, pressed the défendants to buy some or ail of it. Both parties wëre 
dealers in ice, cutting it upon the Kennebec river, and shipping it thence dur- 
ing the season; that is, while the river is open. The ofîers of the plaintiffs 
were rejected, but the défendants, by their letter of sixth September, 1879, 
made a counter offer to take a cargo and " return the same to you next year 
frora our houses." The plaintiffs, by their letter of September, 1879, accepted 
this ofler, and several cargoes were delivered upon the same terms. The total 
delivery was 3,245 25-100 tons. In July, 1880, one of the plaintiffs spoke to 
one of the défendants about delivering the ice, and he replied that he did not 
know about that — delivering ice when it was worth five dollars a ton, which 
they had taken when it was worth 50 cents a ton ; but he promlsed to write an 
answer. July 7, 1880, the défendants wrote, repeating their objections, and 
saying, among other things: "We must, therefore, décline to ship the ice for 
you this season, and claim as Our right to pay you for the ice in cash, at the 
price you offered other parties hère, (that is, 50 cents,) or give you ice when 
the market reaches that point." The plaintiffs, July 10, 1880, wrote that they 
had a right to the ice, and had sold it in expectation of its deliveiy ; to which 
the défendants answered, July 15, 1880, reciting the circumstances of the case 
and the hardship of such a demand, and again denying the obligation. The 
letter contains this sentence: "We cannot, therefore, comply with your re- 
quest to deliver you the ice clainied, and respectf ully submit that you ought 
not to ask this of us," etc., asking for a reply or a personal interview. Neither 
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appears to hâve been given, and thia action was brought July 21, 1880. The 
letters above mentioned and the évidence concerning the oral demand or re- 
quest are made part of this statement. I f urther flnd that ice was worth flve 
dollars a ton in July, 1880, and fell, later in the season, to two dollars a ton. 

Upon thèse facts I hold that there -was a contract executed by the 
plaintifs and to be executed by the défendants, who were bound to 
deliver 3,245 25-100 tons of icefrom their houses on the Kennebec 
river during the year 1880; that the year means the shipping sea- 
son, — as, indeed, I understand the correspondence to admit, — -and that 
the défendants had the whole season, if they chose to demand it, in 
which to make delivery, 

The questions are, whether the plaintiffs had a cause of action in 
July, and if so, what is the measure of damages ? " . 

It seems to me that the letters of the seventh and fifteenth of July 
contained an unequivoeal refusai to deliver any ice during the season, 
The former letter, to be sure, speaks of shipping if ice should f ail to 
the very low price of 50 cents, but this was under a claim of right 
not to ship unlesss it did fall to that point. The second letter says 
nothing of this qualification, if such it can be called. That letter 
does speak of further interviews or correspondence, but I regard this 
rather as looking to a conferrenee and compromise, or possible un- 
derstanding to be arrived at, than a qualification of the explicit re- 
fusai to ship ice that season. 

The défendants having unqualifiedly refused to ship the ice, this 
action may be maintained, though brought before the close of the. 
season, if the doctrine of Hochster v. De Latour, 2 EU. &.B1. 678, is 
to be followed. That doctrine is that in contracts for services, for 
marriage, for deliveries of merchandise, if the principal, before the 
time for performance arrives, renounces the contract, an immédiate 
action will lie. Frost\. Knîght, L. B. 7 Ex. 111; Roper v. Johnson, 
L. E. 8 C. P. 167; Cnihtrc.e v. Mi'ssersmith, 19 lowa, 179; Holloway 
V. Griffith, 32 lowa, 409; Fox y. Kitton, 19 111. 519; Burtis v. Thomp- 
son, 42 N. Y. 216; Howard v, Dalezf, 61 N. Y. 362. . Thèse cases 
seem to me to be foundéd in good sensé, and to rest on strong grounds 
of convenience, however difficult it may be to reooncile them with 
the strictest logic. 

An able argument has bcen made against this doctrine by a jurist 
whose eomparatively e^rly death was a great loss to the cause of 
jurisprudence. Daniels v. Newton, 114 Mass. 530. 1 appreciate 
Judge Wells' argument, but he makes an admission which very 
much impairs its force. He says, on page 533: 



874 FEDERAL BEPOBTEB. 

"A renunciation of the agreement, by declarationa or inconsistent conduct, 
bef ore the time of performance, may give cause for treating it as rescinded, and 
excuse the other party from making ready for performance on liis part, or 
relieve him from the necessity of offering performance in order to enf orée his 
rights. It may destroy ail right of the party so disavowing its obligations 
to assert rights under it afterwards, if the other party has acted upou such 
disavowal." 

In other words, the promisee may treat the contract as rescinded 
and act aceordingly, in every particular, except bringing an action. 
If the contract is rescinded wrongly by one party, I do not see why 
the other may not hâve an immédiate action for the wrongful 
rescission, whether it be called a breach of the contract or something 
else. The leamed judge certainly makes a strong point "when he 
says (page 532) that this rule has never been applied to commercial 
paper, and that it may be fairly tested byso applying it. I think it 
highly probable that a notice by a promisor to the holder of his ne- 
gotiable note, payable on a day certain, that he shall not pay it, 
would be treated as a mère friendly warning to be prepared for the 
emergency. It would be difficult to apply the rule, or to find any 
damages, in a case of the extrême simplioity and singleness of that 
Bupposed. But if the promisor had an élection to pay at any time 
before a certain day, and notified his renunciation before that 
day, would not his élection be gone? This case somewhat re- 
sembles that, The défendant might deliver the ice at any rea- 
sonable time and on reasonable notice within the season. When 
asked about it they might hâve delivered at once, or hâve fixed a 
future day, or bave declined to appoint a day at présent. They did 
neither of thèse things ; but said that they should fix no day, and 
should deliver no ice at any time. It seems to me that they ought 
not to be permitted to say that the renunciation was mère talk, and 
that the time had not come when they could do what they undertook 
to do ; that is, reject and renounce the contract. 

It does not foUow that the damages are to be reckoned by the price 
of ice in July. What the plaintiffs lost was 3,000 tons at some time 
during the seasont We should infer, in favor of the défendants, that 
they would bave been shrewd enough and well informed enough to 
deliver when the price had fallenJ It went down, after July, to two dol- 
lars a ton, and the damages must be reckoned at this rate. Ex parte 
Llansmnlet Tin Plate Co. L. R. 16 Eq. 153; Brown v. Muller, L. H. 
7 Ex. 319; Roper y. Johnson, L. E. 8 C. P. 167. Judge Fox called 
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my attention to thèse cases, and they seemed to us to be well de- 
cided. 

After the parties bave had opportunity to except to this décision, 
if they should be so advised, judgment is to be entered at the rate of 
two dollars a ton for 3,245 25-100 tons, with interest from the date 
of the writ. 



Gloteb V. Chasb. 

{Circuit Court, D. Minnesota. March, 1882.) 

1. DeBS Airo CONBIDHHATIOII US EscRO-w. 

Défendant purchased certain lands from plaintifE, for which he was to glve 
him his note for the purchase price, to be delivered to a third party to be held 
in escrow till paid by défendant and till a warranty deed should be executed by 
the plaintifl, and be deposited in escrow with said third party to be delivered 
to the défendant. The note matured and was not paid, and plaintLB deposited 
a deed, executed by the proper parties, with said third party, as agreed upon, 
but the description of the land in the deed did not correspond with that men- 
tioned in the agreement of sale. In an action by plaintifl on the note it was 
hdd that there was no considération and no delivery of the note to the plain- 
tifl, for the reason that the condition of the coptract had not been completed 
by the delivery of a deed for land described in the contract. 

2. Same. 

The party holding the note and deed in escrow was not the plaintifE's agent, 
but if plaintifl had deposited a deed with him for the land described in the 
contract, the défendant could not prevent a reoovery by plaintifl notwithatand- 
ing the note was in possession of a third party and he had failed or ref used to 
deliver it. Such party would be recognized as the agent of plaintifl. 

O'Brien & Wilson, for plaintiff. 

Warner é Stevens, for défendant. 

Nelson, D. J. This is an action on a promissory note, tried by 
the court without a jury, per stipulation on file. The plaintiiï, to 
prove his case, showed the note in possession of one Folsum, and that 
he held it under a contract, which was produced on the trial, and is 
in the foUo-wing words, to-wit : 

" This agreement, made and entered into this nineteenth day of April, A. 
D. 1881, by and betvveen John E. Glover and Wellington Vannatta, of St. 
Croix county, Wisconsin, (doing business as Glover & Vannatta,) parties of 
the flrst part, and A. M. Chase, of Taylor's Falls, Minnesota, party of the sec- 
ond part, witnesseth: That whereas, said Glover & Vannatta hâve obtained 
title by tax deed of the S. W. J of the S. "W. j o£ section six, (6,) township 
forty-one, (41,) of range nine (9) west, in Ashland county, Wisconsin, upon 
which is situated the Paç[uawanee dam, heretofore built and occupied by 
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said party of the second part; and whereas, said party of tlie second part is 
desirous of purchasing said property of the party of the first part: 

" Now, therefore, thèse présents witnesseth that said party of the second 
part agrées to pay therefor the sum of $1,000, within 60 days after one-half of 
the Namelîagon drive of legs for the season of 1881 is in the St. Croix boom, 
and has executed a note for that araount, payable at that time, to said party 
of the first" part, and deposited the same is escrow in the hands of L. W, Fol- 
sum. 

" It is agreed that said party of the first part shall, as soon as is convenient, 
exécute a warranty deed of said premises, good and suflicient in the law to 
pass the title in fee-simple to said premises to said Aaron M. Chase, and de- 
liver the same into the hands of said Folsum, to be held by him in escrow 
until the said note shall be fully paid, and when so paid shall be by said Fol- 
sum delivered to said Chase. And said Chase f urther agrées to enter into 
said premises, and hold the same as the tenant at sufferance of said party of 
the first part, and shall hâve no further right or interest therein until the said 
note is paid, and the deed delivered to said Chase. 

" In witness whereof , we hâve hereunto set our hands and seals the day and 
year first above mentioned. " Glover & Vannaït a. 

"A. M. Chase. 
"Signed in présence of 

"L.W. Folsum." 

The contract in terms provides for the payaient of $1,000 for the 
land therein specified, and the défendant executed his note for this 
amount, and deposited it in escrow with Folsum according to the 
agreement. The note reads as foUows : 

"$1,000. Taylok's Falls, April 18, 1881. 

" For value received I promise to pay John Glover, or order, $1,000, 60 days 
after one-half of the logs now being in the Namekagon river shall hâve been 
driven into the St. Croix boom. A. M. Chase." 

This note, as I construe the agreement, was not to be delivered to 
the plaintiff until he and one Wellington Vannatta executed a war- 
ranty deed sufficient to pass the title in fee of the premises mentioned 
in the agreement, running to the défendant, the maker of the note, as 
grantee, and delivered it to Folsum, to be held by him in escrow until 
said note shall be fully paid, and when the note was paid the deed 
"shall be by said Folsum delivered to said Chase." 

A deed was introduced, executed by the proper parties, which had 
been deposited with Folsum, but the description of the land does not 
correspond with that mentioned in the agreement, and Folsum has 
retained in his possession both the note and the deed. It is proved 
that the note, according to its terms, has matured. 

The answer of the défendant dénies the exécution and delivery of the 
note, and allèges that the plaintiff is not and never was the owner or 
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holfler thereof. It is urged that the défendant, to ayail himself of the 
défonce ihat the note was not delivered, because the conditions of the 
agreement were not completed, should hâve so pleaded, and under his 
answer, as cited above, cannot avail himself of such defence. This 
may be true as a gênerai rule, but in this case the plaintiflF, to sus- 
tain his right to recover, showed the note in the actual possesBion of 
a stranfrer to the controversy, and to account for such possession was 
compelled to prove how he obtained it. This opened the -yThole 
transaction, and the defence that there was no considération and no 
delivery of the note to the plaintiff, for the reason that the condition 
of the contract had not been completed, was properly urged by the 
défendant, and the contract itself was compétent évidence. Folsum 
was not the plaintilï's agent. He held both the note and the deed in 
escrow ; but, if the évidence had proved the deposit of a deed for the 
land described in the contract with Folsum, the latter could not pre- 
vent a recovery by the plaintiff, notwithstanding the note was in 
Folsum'e possession, and he had failed or refused to deliver it. The 
law would in that case recognize Folsum as the agent of the plaintiff 
from the time the deed, in proper form, was executed and placed 
where the parties agr«e that it should be. As no deed in proper form 
of the land described in the contract was deposited with Folsum, as 
agreed upon, the plaintiff bas failed to prove his right to recover, and 
the défendant is entitled to judgment, and it is so ordered. 



Flbtcheb V. New York Life Ins. Co.* 

{Circuit Court, E. V. Missouri. April 10, 1882.) 

l. iNStTRANCE — APPMCANT MUBT ACT m GOOD PaITH. 

A party applying for Insurance is bound to answer questions concerning facts 
material to tlie rislf truthfully. 
î. Application— Phesu.mpïion as to Knowledge of Contents. 

Every one who signs an application for insurance is presumed to know ita 
contents. 

î. BaME— RULB WHBRE IT CONTAIBS FaLSB ANSWBRS. 

Wliere tbie application for insurance contains false answers concerning facts 
material to the rislt, no suit can be maintained upon the policy issued to the 
applicant, unless it can be shown that the applicant's answers were true; that 
the false answers were inserted by an agent of the insurance company without 
the applicant's knowledge ; and that the applicant signed the application under 
the impression that it contained his an.swera as given. 

*Be|>ortci3 by B. P. Rei, Esq., of the St. Louis bar. 
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4. SAME — BUBDEN OF Prooj". 

In Buch cases the burden of proving that the answers actiiaïly made by the 
applicant were true, and that he signed the application under the impression 
that they had been correctly reduced to writing, is upon the party seeking to 
enf crée the policy. 

Suit on a policy of insurancè upon the life of G. S. Alford, deceased, 
by his executor, Thomas 0. Pletcher, for $10,000, and interest. 

The défendant alleged in his answer, and it was proved on the 
trial, that said assured made a -written application for insurancè upon 
his life, and that a copy of the application was attached to and made 
a part of said policy when it was issued ; that said application waa 
signed, and contained the foUowing questions and answers, viz. : 

" Has the party [meaning said Alford] had or been alBicted since childhood 
with any of the folio wing complaints? " mentioning, among others, "diseases 
ofthe * * * kidneys." Answer. "No." 

'♦Name and résidence of person's [meaning said Alford's] usual médical 
attendant. On what occasions and for what diseases hâve you required hia 
attendance and advice?" Answer. "Hasnone." 

Both of which answers défendant allèges to hâve been false, and 
avers that said Alford had previously been afflicted with diabètes, and. 
had a usual médical attendant, who had attended him on sundry 
occasions and treated him for serious diseases. 

The plaintifif, in reply, alleged that the application referred to in 
the answer was not written by said Alford, but by a certain agent of 
the défendant, who indueed Alford to make it, and that the answers 
were written in said application by said agent to suit himself, and 
not as said Alford made them, and that the answers made by Alford 
were true ; that Alford's signatures were not attached to the appli- 
cation as a vérification of the answers therein, but at the request of 
said agent were signed and affixed to said paper to identify the same, 
and the person to whose use and benefit the policy was to issue, and 
that the original paper, of which a copy purports to be attached to 
said policy, is not said Alford's act and deed. 

The case was tried before a jury. 

The plaintiff introduced évidence at the trial tending to show that 
said Alford did not give the answers contained in said application, 
but, when asked if he had had any disease of the kidneys, answered 
that he had had diabètes; and when asked as to his usual méd- 
ical attendant, etc., had anawered truthfully, and referred the 
agent who propounded the questions and wrote down the answers to 
his famUy physician, and told him to inquire of said physician, and 
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that he would give hiim full particulars, and had signed the appli- 
cation supposing that his answers had been correctly reduoed to 
writing. 

Carr é Reynolds, for plaintiff. 

Overall, Judson d; Tvtt, for défendant. 

Treat, D. J., (charging jury.) Contracta of insuranee are contracts 
of public good faith. In other words, a party applying to an insur- 
anee Company must state truthfuUy the matters on which the risk is 
based, so that the company may détermine whether it will undertake 
the risk or not. On the other hand, the company, when it does take 
a risk on the facts correctly stated to it, if a loss occurs, must pay 
the loss. You will, therefore, consider, in ail controversies between 
an insuranee company and the party assured, that you are dealing 
honestly and fairly, according to the terms of thesé contracts. 
In thèse insuranee contracts, as in ail other contracta, peraons are 
held to the obligations which they assume in regard to that. Whether 
it be a corporation on the one aide, or a private individual or natural 
person on the other, the same rule muât prevail. But when a sup- 
posed contract has been entered into between two parties, whether 
natural persons or corporations, and there is an élément conneoted 
therewith, as of fraud, whether the contract should not be held either 
obligatory originally, or be avoided, — fraudulent questions entering 
into it, — juries hâve to détermine that matter. Therefore, I take it for 
granted, in this case, you will deal between this corporation on the 
one side, and the représentatives of the deceased on the other, just as 
if the contract were between two natural persons. 

It having been admitted that the deceased died of diabètes, and that 
he had at the date of the application aaid diseaae, and had previoualy 
had aaid disease, and it being also admitted that he had a usual 
médical attendant, who had treated the deceased for said disease, 
and that his answers to the questions were material to the risk, 
there is for the considération of the jury the détermination only of 
this essential fact, the burden of proving which is on the plaintiff, viz., 
whether the deceased (Alford) ever answered the questions presented 
■written down in the application, which answers, as so written down, 
are admitted to be false and material. 

Every one who signa a document, like the application in this case, 
is presumed to know what he signed, and is to be held thereto, un- 
less he can show, by compétent évidence, that he answered the ques- 
tions truthfully, and not as written down, and signed the application 
believing that the truthful answers made by him were correctly writ- 
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ten, and contained in the application by him signed. Therefore, the 
plaintiiï is not entitled to recover, unless he has proved that the sig- 
nature of Alford to the application was obtained frotn him on the 
belief that he (Alford) was signing a written statemeiit which con- 
tained the truthful answers which he had really made to the question 
put to him, which answers were falsely written down unknown to him 
(Alford) when he attached his signature to the application. 

If the plaintif recovera, the verdict must be for $10,000, with inter- 
est at the rate of 6 per cent, from the date of proof, submitted say 
from February 10, 1881. 

If, therefore, the signature of Alford was obtained, as stated, with- 
out knowledge on his part that his answers wére falsely recorded, the 
plaintiff is entitled to recover; but, on the other hand, if his signa- 
ture was nôt thus fraudulently procured, the verdict must be for the 
défendant. 

Verdict for plaintiiï for $10,000, with interest at the rate of 6 per 
cent, from February 10, 1881. 
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Louis, Ieon Mountain & Southekn Uy. Co. 

Same V. Same. 

Same V. Same. 

(Circuit Court, E. D. Missouri. 1882.) 

('.'OMMON Carhikb — Feeight — Loss BT Negligbkcb. 

Although the sliipment of cotton in open flat cars may not be in itself such 
négligence as woiild make the carrier liable under ail contingencies, yet, when 
such shipment is made, there is devolved on the carrier the duty to take addi- 
tional précautions for the protection and safety of the cotton. 

Trial by the Court without a Jury. 

Three cases were brought by the plaintiff, an Insurance company, 
ftgainst the défendant, a railway company, to recover damages for 
loss of cotton while in charge of défendant, as carrier, while being 
transported over its line on open flat cars. The insurance company 
had been subrogated to the rights of the several consignées by pay- 
toent of their claims under their policies of insurance, 

Robert Harrison, for plaintiËf. 

Partis é Pike, for défendant. 
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Tbeat, D. J. Thèse cases were heard at tbe saine time, and rest 
mainly on the same gênerai principles. Some of the évidence intro- 
duced was incompétent, it being merely bearsay, as contradistin- 
goished from " verbal facta." Disoarding ail such, the main question 
décisive of the cases is as to défendant' s négligence. Although the 
shipment of cotton on open or flat c^rs may net be in itself such an 
act of négligence as would make the carrier liable under ail con- 
tingencies, yet, when such shipment is made, there is devolved upon 
the carrier the duty to take the additional précautions needed for 
the protection and safety of the cotton. In thèse cases it seems that 
not only was no such précaution taken, but that the train, in two of 
the cases, was hurried forward when fires were adjacent to the traek, 
or sufficiently so to render it more than probable that so inflammable 
an article would be ignited and destroyed. In the other case, the 
négligence, although not so gross, was extremely culpable. It is 
admitted that if the loss was caused by defendant's négligence the 
plaintiff must recover. It is unnecessary to consider what eiïeet, if 
any, the Texas statute would hâve upon the exemptions in the billa 
of lading against loss by fire, so far as the défendant is concerned. 
Eev. St. Texas, 1879, p. 48. 

Judgments for the plaintiff wiU be entered for the respective 
amounts, with interest at the rata of 6 per cent, per jear from Janu- 
ary 10, 187T, with costs. 



"WiGoms* Feret Co. v. Chioago & A. R. Oo * 

{Circuit Court, E. D. Missouri. April 10, 1882.) 

L CoNSTITtmONAL LaW — JUDGMKNTS — ArTICI-B 4, i 1, OB' THE CONSTITUTTO» O» 

THK Unitbd States. 

The provision of the fédéral constitution that " full faith and crédit shall be 
given in each state to the public acts, records, and judicial proceedings of 
every other state," only relates to the validity and eSect of judgmeuts rendered 
in one state when proved in another. 
a. Bamb. 

The duty of the courts of one state to follow the décisions of another, upon 
questions arising upon the construction of the statutes of the latter, is a duty 
resting upon comity, and is not impoaed by the fédéral constitution. 
3. Same — Removal of Causes. 

Where two corporatious, organized under the laws of l'I'nois.excuted a con- 
tract to be performed in that state, which, according .o the décisions of the 

«Bcported bj B. F. Rex, Esq., of tlie 8t. Louis bar. 
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suprême conrt of the state, they had no power to maTcç, and whîch, accordîng 
to said décisions, was void, and one of the contracting parties brouglit suit in a 
court of tUe state of Missouri, tlie suprême court of wliicli had previoualy, in a 
suit belwoen the same parties, lield the contract valid, lield, that the cause 
could not be removed to this court because of said failure of the suprême court 
of Missouri to follow the décisions of the suprême court of Illinois, the case not 
resting on a fédéral law. 

Suit for a breach of contract. The case was removed to this 
court from the circuit court of the city of St. Louis at the instance 
■of the défendant. He allèges, in his pétition for removal, that said 
contract is void under the laws of Illinois and according to the de- 
visions of the suprême court of that state, but that in a previous 
suit between the same parties said contract has been held valid by 
ihe suprême court of Missouri. The other material faots are auffi- 
«iently stated in the opinion of the court. 

Glover é Shepley, for plaintiff. 

C. Beckwith and G. H. Krum, for défendant. 

MoCbaby, 0. J. Motion to remand to the state court from -which 
the suit was removed. The plaintiff and défendant are respeotively 
Illinois corporations, and hence, on the ground of citizenship, the 
case is not removable. It is contended, however, that, as plaintiff 
pleads by way of estoppel the détermination by the Missouri courts 
of the main question in controversy, which, it is contended, is différ- 
ent from the décisions of the Illinois suprême court concerning the 
powers and duties of the corporate parties herein, a fédéral question 
is presented within the meaning of the fédéral statutes. Ordinarily 
the fédéral courts follow the décisions of the state courts in the con- 
struction of their constitutions and statutes ; but when state courts, 
not observing such comity, put différent constructions upon a con- 
tract between local corporations, does that fact make the case one 
jresting upon fédéral law ? 

It is said the Missouri suprême court has not given "fuU faith and 
crédit" to the Illinois constitution, statutes, and décisions; and con- 
sequently the suit in question involves in limine the question as to 
faith and crédit to be given to Illinois décisions, etc. If the point is 
well taken, ail conflicts of décisions as to contracts within the différent 
jurisdictions can be drawn into fédéral courts. It does not follow 
that when state courts differ, as suggested, a fédéral question becomes 
the main one in the suit, whereby the fédéral court is to oust a state 
court from its jurisdiction, and proceed to détermine authoritatively 
which of the respective décisions is correct. It is true that fédéral 
courts follow the interprétation, by courts of last resort of the respect- 
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ive states, ,of their constitutions, and geuerally of their statutes and 
contracte made thereunder. It is contended in this case that the 
suprême court of Missouri did not foUow that rule, and therefore "full 
faith and crédit" not having been given in Missouri "to the publia 
acts, records, and judicial proceedings" of the state of Illinois, there 
is ground for removal, because the case is one "arising under the con- 
stitution and laws of the United States;" nor is it essential to the 
décision thereof that the United States constitution or laws should be 
primarily determined. In the light of the many fédéral décisions on 
this question, this case is not one within the purview of fédéral juris'^ 
diction, unless the point stated as to the différences between the Mis- 
souri and minois courts brings it within the rule as to removals. It 
is admitted, apparently at least, that the sole ground of removal rests 
upon the alleged différence of opinion between the two state courts; 
but that différence does not, in the opinion of this court, bring the 
case within the rule governing removals. 

Counsel for défendant hâve, we think, mistaken the meaning of the 
constitutional provision upon which they rely. It is a provision 
which relates only to the validity and effect of a judgment rendered 
in one state when proved in another. The colonies had been deemed 
foreign to each other, and the gênerai rule of the common law, rec- 
ognized both in England and America, was that foreign judgments 
were only prima fade évidence of the rights which they purported to 
hâve settled. 

The f ramer of the constitution may bave apprehended that for 
many purposes the states of the Union about to be formed might be 
held to be foreign to each other. There was reason to fear that, if 
left to themselves, the states, or some of them, might assert the right 
to inquire into the merits of controversies once settled by judgments 
in the courts of sister states. The evils which would hâve resulted 
from a gênerai System of re-examination of the judicial proceedings 
of other states are apparent, and for reasons euch as thèse, says 
Judge Story, the framers of the constitution "intended to give, not 
only faith and crédit to the public acts, records, and judicial proceed- 
ings of each of the states, such as belonged to those of ail foreign 
nations and tribunals, but to give to them full faith and crédit ; that 
is, to attribute to them positive and absolute verity, so that they can- 
not be contradicted, or the truth of them denied, any more than in 
the state where they originated." 2 Story, Const. (3d Ed.) § 1310. 

This, however, is the full scope of the constitutional provision. It 
relates only to the conclusiveness of such judgments as between the 
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parties to them and their privies. It does not require that judgments 
in one state shall be followed by the courts of other states as mattei 
of authority in other similar cases. The constitution does not deal 
with the question of the effect of such judgments as précédents, nor 
with the opinions of the courts rendering them. It does not require 
the courts of one state to foUow those of another upon any question, 
whether upon the construction of local statutes or otherwise. There 
may, it is true, be cases in -which a state law or décision has entered 
into and become a part of a contract in such a way, or that a change 
of the lîiw or a reversai of the décision would impair its obligation, 
but in those cases the fédéral question would arise under a différent 
provision of the constitution. The duty of the courts of one state to 
follow those of another, upon questions arising upon the construction 
of the statutes of the latter, is a duty resting alone upon comity, and 
not one imposed by the fédéral constitution. Thèse are the views of 
this court, but the points presented are new and important, and call 
for authoritative détermination. The motion to remand is, therefore, 
sustained, and the défendant may take an exception. 
Treat, D. J., concurred. 

NOTE. 

The terms "faith" and "crédit," as used in article 4, § 1, of the constitu- 
tion o£ the United States, point to the attributes and qualities wliich judicial 
proceedings and records shall hâve as évidence ;(a) and the object of the sec- 
tion is to déclare that full faith and crédit shall be given to such, the manner 
of authenticating the same, and their effect when properly authentieated.(6) 
Tlie object of this clause was to preclude judgments from being disregarded 
in other states, when a proper tribunal, with compétent jurisdiction, had ren. 
dered them ;(c) but only so far as they hâve jurisdiction, (<?) the record being 
subject to contradiction as to facts necessary to give jurisdiction ;{e) as where 
judgment was rendered against a citizen of another state not served with pro- 
cess, and who did not voluntarily appear.(/) The constitution has effeeted 
no change in the nature of a judgment ;(§') it simply places judgments in an- 
other state on a différent footing from what are commonly called foreign 
judgments, as to their force and eSect.{h) The judgment of a state court 
has the same validity, crédit, and effect in any state that it has in the state 
where rendered,(i) and where jurisdiction attaches it is conclusive as to its 

(a) McElmoyle v. Cohen, 13 Pet. 312; Carter T. («■) McElmoyle t. Cohen, 13 Pet. 312. 

Bennett, 6 Da. 214 ; Joice v. Scales, 18 Ga. 725 } (A) Olden v. Hallet, 2 South. N. J. 466 j Gibbon» 

Brengle v. McCleDan, 7 Gill & J. 434j Shelton v V. Livingston, 6 N. J. L. 2.36. 

Jolinson, 4 Sneed, 672. (J) Westerwelt v. Lewis, 2 McLean, 611 ; War- 

(S) McGraw V. Watroiis, 16 Tex. 509. ren Manuf'g Co. v. .Etna Ins. Co. 2 Paine, 502; 

(c) People V. Dawell, 25 Micb. 347. Hampton v. McConnel, 3 Wlieat. 234; Miiyhew 

Id) D'Arcy V. Ketchum, 11 How. 165. v.Tliatcher, 6 Wheat. 129; Sarchet T. The Davis, 

(e) Thompson v. Whitman, 18 Wall. 467 ; Pen. Crabbe, 185 ; Houston v.Dunn, 13 Tex.476 ; Benton 
nywlt T. Foote, 27 Ohio St. 600. t. Burgot, 10 Serg. SiR. 242; GreenT.Sarnilento,3 

(f) D'Arcy v. Ki;tchum, 11 How. 166. Wagh. 0. C. 17 ; Bank of Ala. T. Dalton, 9 How. 
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merits ;(j) but no greater effeet can be given than is given in the state where 
renclered.(fe) 

To the end in view congress bas full power to legislate as to the effeet of 
judicial pioeeedings in the courts of thestates andterritories.(Z) The authen- 
tiaity of a judginent and its effeet dépend upon the law made in pursuance of 
the constitution,{TO) which déclares that congress may mark out the effeet 
and define the gênerai power given, («) and to give a conclusive effeet to 
judgments in state courts.(o) The constitution does not confer the power to 
give to a judgraent ail the légal properties, rights, and attributes to which itis 
entitled by the laws of the state where rendered,(p) nor that the effects and 
conséquences of ia litigation shall foUow it into other states,(g) nor to extend 
the local jurisdiction or the opération of a local decree.(r) 

As to the right of removal, it is not sufHcient that the constitution and 
laws of the United States are only incidentally drawn in question ;(«) as where 
a party claims title under an act of congress.(t) So a national bank canuot 
remove merely because it dérives its existence under a law of the United 
States, (m) It is only where the correct décision of a case dépends upon the 
construction of either, or where it involves any question under either, or un- 
der a treaty, that the right attaches ;(«) or where the décision involves a féd- 
éral question. («)) — [Ed. 

622; Mina V. Dnryee, 7 Cranch, 484; Whitwell v. (»)Mlll8 v.Dnryee, 7Cranoh,48I; McEImoyle 

Barbier, 7 Cal, M. T.Cohen, 13 Pet. 312: W»iTen Mannfg Co. T. 

(y) McEImoyle t. Cohen, 13 Pet. 312; Christ. JEtna Ins. Co. 2 Paine, BOl ; Green T. Sarmiento, 

mas T. Enseeii, 5 Wall. 302; U. S. Bank v. Mer. Pet. 0. C. 74; S. C. 3 Wash. C. C. 17. 

chants' Bank, 7 6111,430; Bissell v Briggs. 9 (p) Brengle v. McClellan, 7 GlllSt J. 431. 

Mass. 462; Ingram t. Drinkard, 14 Tex. 362. (9) Shelton v. Johnson, 4 Sneed, 672. 

(fc) Public Works v.Coliimbia Collège, 17 Wall. (r) Bowen T. Johnson, BR. 1. 112. 

B29; Sujdam t. Barber, 18 N. Y. 468. (») State v. Bowen, 8 Rich. (N. S.) 332. 

(0 Hngljes V. Davis, 8 Md. 271 ; DavuU T. Fear. (/) Hoadiey T. San Francisco, 94 U. S. 4 ; 8. C. 8 

son, 18 Md. 602. Bm see Adams t. Way, 33 Conn. Sawy. 653; Trafton v. Nougnes, 4 Sawy. 178. 

41»;Haggin v.Squire!<,2Bibb,334;SetonT.H8n. («) Pettllon v. Noble, 7 Biss. 449; Wllder v. 

ham, R. M. Charit. 374. Union Nat. Bank, IB Chic. L. N. 75. 

(m) McEImoyle v. Cohen, 13 Pet. 312. (») Gold W. & W. Co. v. Keyes, 96 U. S. 199j 

(n) Cnrtis t. Gibbs, 1 Pen. N. J. 379. Connor v. Scott, 4 Dill. 242. 

(w) Connor T. Scott, 4 Dlll. 242. 

See Notes of Cases, vost. 
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Grovee V. Amebioan Expeess Co.* 

XCircuit Court, D. Indiana. April 14, 1882.) 

* 
BuMMoiïs — Sbbtick, on Résident Agents of Foreign Expeesb Companibs— 
Motion to Set Aside. 

The act of the gênerai assenibly of the state of Indiana of March 29, 1879, 
(relating to foreign express companies, defining their duties, etc.,) providing 
for tlie service of process, in actions against such companies, on the offlcera or 
agents of such companies within the state, is limited to actions on claims 
or d«nands arising out of transactions in the state of Indiana with their 
agents or employés, and embraces actions in tort as well as in contract, but 
does not apply to causes of action arising outside the state of Indiana. 

Claypool et Ketcham, for plaintiff. 

Baker, Hord é Hendricks, for défendant. 

Gresham, D. J. It appears from the complaint that the plaintiff 
Bues as a citizen of the state of Indiana, and that the défendant is a 
New York corporation ; that the plaintiff sustained personal injuries, 
caused by an explosion of certain articles which he was handling as 
the defendant's express messenger, without being informed of the 
dangerous character of such freight, and that this injury, for which 
damages are claimed, oocurred in the state of Ohio. The process was 
served on the defendant's agent stationed and doing business for it 
at Indianapolis. The défendant enters a spécial appearance, and 
moves to set aside the service of the process, and the marshal'B 
return of the same. The gênerai assembly of Indiana passed an 
act entitled "An act in relation to foreign express companies, defining 
their duties, and providing penalties for a failure to comply with the 
provisions of thia act, " which was approved March 29, 1879. 

Section 1 of this act déclares that ail copartnerships, associations 
of persons, joint-stock associations or companies, not organized or 
incorporated under the laws of this state, usually called express com- 
panies, engaged in carrying money or merchandise over any of the 
railroads, rivers, canals, or other thoroughfares of this state for com- 
pensation, shall be deemed common carriers. 

Section 2 déclares that ail such common carriers shall file in the office 
of the recorder of each county in which their business is conducted 
a statement setting forth the name and locality of such common car- 
riers, the amount of capital employed in such business, and also an 
agreement authorizing citizens or résidents of this state, having 
claims or demands against such common carriers, arising out of any 

*Reported by Chas. H. McCarer, Asst. U. 8. Atty. 
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transactîon in this state with any agent or employé of such common 
carriers, to sue for and maintain an action in respect to the same in 
any court of compétent jurisdiction in this state, and that service of 
process in such action on the officers or agents of such common car- 
riers shall be valid service on such common carriers, and shall au- 
thorize judgment as in ordinary cases. It also further provides that 
it shall not be lawful for such common carriers to transact business 
in any county in this state until the statement and agreement afore- 
said hâve first been made and filed, and that agents and employés of 
such common carriers, who violate the provisions of the act, shall be 
deemed guilty of misdemeanor, and punished by fine of not less than 
ten nor more than one hundred dollars for each ofifence. 

Section 3 provides that such common carriers may sue and be 
sued in any court of compétent jurisdiction in the state, in and by 
the name set f orth in the statement required to be filed by section 2 ; 
but, tintil such common carriers shall comply with the provisions of 
section 2, it shall not be lawful for them to sue and maintain an 
action for any claim or demand whatever, against any citizen of the 
state, arising out of any transaction connected with such express 
business in this state. 

The plaintiff's counsel insiste that, notwithstanding this statute, a 
foreign express company transacting business in this state may be 
sued in any court of compétent jurisdiction in the state, whether the 
cause of action arises out of a transaction occurring within or without 
the state, and that process in such suit may be served on the com- 
pany's agent fonnd doing business in the state. 

Indiana prescribed, in the act of 1879, the conditions upon which 
foreign express companies might transact their business within her 
territory, viz. : they should file a statement setting forth their names, 
locality, and the amount of capital employed in their business; also 
an agreement that résidents and citizens of the state might sue them 
in the courts of the state on claims or demands arising out of trans- 
actions in the state with their agents or employés, and that service 
of process in such suits on the officers or agents of such companies 
should be valid service on the companies. The défendant aceepted 
thèse terms. It could not migrate to Indiana, and one of the condi- 
tions upon which it was permitted to exercise its authority hère, was 
that on claims or demands arising out of transactions in this state 
with its agents it might be sued in any court of compétent jurisdic- 
tion in the state by serving process on its officers or agents hère. 
The agreement was that service of process heie on the officer or agent. 
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in Buits on such claims or demanda, should operate and hâve the 
effect of service on the company. The cause of action in this suit 
arose out of a transaction or a personal injury sustained by the 
plaintiff in Ohio, and it is therefore not within the statute and agree- 
ment required to be filed by it. 

In Wilson Packing Co. v. Huiiter, 8 Cent. Law J. 333, Judge 
Drummond decided that a Missouri corporation doing business in 
Illinois might be sued in the courts of that state, and process served 
on the company's officers or agents in that state. ïhere was a statute 
in Illinois which declared that "foreign corporations, and the ofScers 
and agents thereof, doing business in this state shall be subjeeted to ail 
the liabilities, restrictions, and duties that are or may be imposed upon 
corporations of like charaoter under the gênerai laws of this state, 
and shall hâve no other or greater powers." This statute, it was 
held, implied that foreign corporations might do business in Illinois, 
subject, however, to the liability of being sued in the courts of that 
state, the same as domestic corporations. It was only by virtue of 
the statute that this could be done. 

It may hâve been thought unfair, in the judgment of the législa- 
ture, to allow copartnerships and joint- stock companies not organized 
in this state, but doing business in it, to be sued in the courts of the 
state on causes of action arising out of transactions in New York, or 
elsewhere not in the state. In this connection it may be weU to refer 
to an act relating to foreign express companies approved March 5, 
1855. 1 Davis, 466. While this act, in many of its features, is 
similar to the act of 1879, it is significant that the agreement which 
the express companies were required by it to enter into and file for 
service of process on their agents was gênerai, and not restricted, as in 
the act of 1879, to causes of action arising in the state. It could 
hardly be said that, under the last-named act, a copartnership, none 
of whose members are résidents of Indiana, but doing express busi- 
ness by their agents in this state, might be sued hère on a cause of 
action arising in another state, and process served on an agent found 
hère transacting the firm's business. 

The act respecting foreign corporations and their agents in this 
state, approved June 17, 1852, (1 Davis, 373,) requires, among other 
things, that such corporations proposing to do business in this state 
shall first file with the clerk of the circuit court of the county, when 
they intend to do business, a resolution authorizing citizens of this 
state, having a demand against such companies arising ont of any 
transaction in this state, to maintain an action in respect to the 
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Bame in any court of compétent jurisdiction in the state, and author- 
izing service of process in such action on the local agent to be valid 
service on the corporation. If it should be held Ihat this act em- 
braced foreign express companies, it was, to that extent, superseded 
by the act of 1879, which, as to such companies, is even broader than 
the act of 1852. But this last-named act -will not avail the plaintiff, 
for the further reason that it too limits the right of action to demands 
arising out of transactions in this state. It is further insisted by the 
plaintiff's counsel that under the act of 1879 a foreign express Com- 
pany doing business in this state cannot be sued in the courts of this 
state for a tort, whether it be committed within or without the state. 
I do not so construe that act. A demand against a foreign express 
Company for a tort committed by one of its agents or employés in 
this state is a cause of action, within the meaning of the statute, for 
a claim arising out of a transaction in this state with the company's 
agents or employés. 

The only statute in force in this state which gives the service of 
process on the ofiScers or agents of foreign express companies trans- 
acting business in this state the force and eflfect of service on the 
companies, is the act of 1879, and we hâve seen that neither that act 
nor the agreement which it requires, embraces claims or demands 
other than those which arise out of transactions within the state. 

The defendant's motion is sustained, and an order will be entered 
setting aside the service of the process and the marshal's return of 
the same. 



Statb of Indiana r. Milk and others.* 

ICireuit Court, D. Indiana. April 18, 1882.) 

l. Bwamp-Latîd Act Construed— Consteuction of Intkestatb Qrants. 

The state of Indiana acquired title to the bed of Beaver Iake, (■which is over- 
flowed land,) by virtue of the act known as the " Swamp-Iand grant of 1850." 
A more libéral rule of construction is allowable in interpreting a grant from 
one state or political community to another, than is permitted in interpreting 
a mère private grant ; e. g.,ti grant by a govemment to a priva te individual of 
land npon a navigable river is limited to the shore, while such a grant to a polit- 
ical community extends to the middle of the stream. 

L RiPABiAN KiGHTS ON Non-Navioablb Stkbams, Lakbs, and Ponds. 

Non-navigable streams are usually narrow, and the Unes of riparian owners 
eau readily be eztended into them at right angles without confusion or injustice 

•Keported by Chas. H. McCat«r, Asst. U. S. Âtty. 
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But practical difflcultiea arise in applying the rule to lakes and ponds having no 
cuirent, and being more or less circular. Mère proprietorship of the surround 
ing lands will not in ail cases give ownership to the beds of natural non-naviga- 
ble lakes and ponds. As to tbem, the application or non-application of tlie rule 
dépends largely upon the facts in the given case. The rule is that while a gên- 
erai grant of land on a river or stream «on-navigable extends the line of the 
grantee to the middle or thread of the current, a grant on a natural pond or 
lake extends only to the water's edge. 

S. ESTOPPBL — DOCTIIINB DP, APPLIKS TO StATES. 

Resolute good faith should characterize the condnct of states m their deal- 
ings with individuals, and there is no reason in morals or law that will exempt 
them from the doctrine of estoppei. 

D. P. Baldwin, Atty. Gen., and Julian é Julîan, for the State. 

Baker, Hord é Hendricks, for défendants. 

Gebsham, D. J. The state sues to recover possession of 2,868 
acres of land, once part of the bed of Beaver lake, in Newton county. 
The défendants plead specially the facts upon which they claim title 
to the promises in dispute : 

Ail the lands surrounding the lake were surveyed by the United States in 
1835. but the lake was never surveyed nor the bed ofEered for sale. A mean- 
der line was run by the surveyors around the lake, which line and the lake are 
represented on the government surveys and plats. Ail the lots or govern- 
ment. subdivisions surrounding the lake were ceded to the state by what is 
known as the swamp-land act of 1850 ; and patents were subsoquently issued 
by the United States to the state for thèse lands, by their désignations on the 
original maps and surveys. The gênerai assembly of Indiana passed an 
act, approved March 9, 1852, to regulate the sale of the swamp lands douated 
by the United States to the state, and to provide for draining and reclaiming 
the same, as required by the conditions of the grant. The lake, at the time 
of the grant by the United States, and long prier thereto, was a shallow, non- 
navigable, fresh-water pond, containing 14,000 acres of land, with no outlet, 
40 feet above the Kankakee river, and between four and flve miles froin it. 

After the passage of the last-named act, and in pursuance of it, the state, 
by its proper offlcer, surveyed and located a ditch from the lake to the river 
for the purpose of draining the lake and the lands surrounding it; and after 
the location of this ditch, but before its construction, the state sold and 
patented to John P. Dunn part of the lots or tracts abutting on the lake, and 
to John P. Dunn and A. B. Condit, jointly, the remainder of ail such lots. 
AU thèse lots Dunn and Condit, and their wives, afterwards conveyed in fee, 
by proper deeds, to Michael G. Bright, who, on the fifth of April, 1857, 
made and acknovvledged a map or plat of the surrounding lots or tracts of 
land, and of the bed of the lake, whereby he subdivided the bed and the sur- 
rounding tracts into 40-acre lots, numbering them consecutively from 
1 to 427. Thèse lots were formed by extending the right Unes east and 
•west and north and south from the outward Unes of the government surveys, 
such extensions being made just as the government would hâve made them, 
but for the obstruction of the waters of the lake, and by dividing thèse lipes 
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so exteiicled by riglit lines drawn from points equidistant from corners 
formed by due intersection. Bright recited in tliis plat that he had acquired 
title in fee to ail tlie abutting tracts from Dunn and Condit, and as riparian 
proprietor was entitled to and the owner in fee of the entire bed of the lake ; 
that the lake had already been partially drained and in time the bed would 
be reclaimed and fit for cultivation, and that he reserved to himself and his 
grantees the right to maintain the ditches and drains, and, if necessary, to 
extend and otherwise enlarge them. After this plat had been duly recorded in 
the county in which the lake was situated, Bright and his wife, on the nine- 
teenth of November, 1860, by their deed of that date, conveyed in fee to Aquilla 
Jones 197 of the 40-acre lots, by their designated odd numbers on the plat, thèse 
lots containing in the aggregate 8,880 acres; and one month later Jones and 
his wife, by their deed, conveyed in fee the same lots to the state, describing 
them by their designated odd numbers on tlie plat. Thèse deeds were both 
properly recorded. 

An act waspassedby the gênerai assemblyoflndlana.on thetwelfth of De- 
cember, 1860, and approved the same day, " to provide for the sale of certain 
lands belonging to the state of Indiana, in the counties of Jasper and New- 
ton, and to give protection to aetual settlers thereon." Section 1 of this act 
reads as folio ws: "That the lands belonging to the state of Indiana, in the 
counties of Jasper and Newton, acquired by conveyance from Michael G. 
Bright, dated November 19, 1860, and of Aquilla Jones, December 31, 1860, 
shall be offeréd for sale at public auction, by the auditor and treasurer of the 
county in which said lands may be situated, at the door of the court-house in 
said counties, on a day to be flxed by said auditpr and treasurer, not sooner 
than six nor later than eiglit months after the passage of this act." 

After the sale to Dunn and Condit, and before their sale to Bright, the state 
constructed the ditch previoiisly located, from the margin of the lake to the 
river, wide euough and barely deep enough to afiford a current from the lake 
to the river, and the action of the water deepened the ditch nntil the lake was 
so far drained as to render 2,000 acres of the bed lit for pasture lands, at the 
time Bright made and acknowledged his plat. 

After the passage of the last-named act, and before the eleventh of January, 
1873, the state sold and conveyed to divers persons, for sums amounting in 
the aggregate to more than $10,000, the lands conveyed by Bright to Jones, 
and by the latter to the state, such conveyances ail being of designated odd 
numbers on Bright's plat, and by référence to it; and during the same period 
Bright and his wife sold and conveyed to divers persons the remaining even- 
numbered lots, describing them in like manuer, by référence to his plat ; the 
state and Bright both selling the latter's riparian title to the lots in the bed of 
the lake. On the last-named date, January 11, 1873, by an act of congress 
approved on that day, the United States ceded to the state the bed of Beaver 
lake, and the state now claims title to the lands in suit under that act. 
While the state was constructing the main ditch from the bed to the river, 
Dunn and Condit were engaged in constructing latéral ditches înto and through 
the bed of the lake. This work was continued by Dunn and Condit until they 
sold to Bright, and he and his grantees of even-numbered lots, and the state's 
grantees of odd-numbered lots, prosecuted the work of drainage, extending tha 
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main ditch thiee miles out into the lake, and the latéral ditches until they 
aggregated in lengtli more than 30 miles. This was ;ill done at the expense 
of Dunn and Condit, and Bright and his grantees, and the gtate's grantees, and 
it involved an outlay five times greater than the outlay ol the state in con- 
structing the main ditch from the margin of the lake to the river. Since the 
year 1860, and up to the présent time, Bright and his grantees of even-num- 
bered lots hâve been required to pay "fetate and county taxes upon the lots in 
the bed of the lake, held by them as afoiesaid, amounting to thousands of 
dollars. 

Before the commencement of this suit the défendant Lemuel Milk ac- 
quired title to the lots in dispute, by deed in fee, from Bright and wife, and 
conveyed the same title, through a trustée, to his wife and co-defendant, Jane 
A. Milk. ïhe ditching done by Dunn and Condit, and Bright aud his grantees, 
and the state's grantees, before the cession of the United Htates, in 1873, so far 
drained the lake that 4,000 acres of the bed became fit for cultivation, and 
the residue, except 600 acres, became fit for pasture lands. 

At the same time that Lemuel Milk made his purchase of the even-num- 
bered lots in dispute, he bought a like number of odd-numbered lots in the 
bed of the lake from the state, some of the latter lots adjoining some of the 
even-numbered lots so purchased from Bright. 

The first question raised by the demurrer to the spécial answer is, 
did the state acquire title to the bed of Beaver lake by virtue of the 
swamp-land act of 1850? 

It is asserted by the state that as this was a natural, non-naviga- 
ble, and unsurveyed lake no title to its bed passed to the state by 
virtue of the cession of 1850, and that the title remained in the 
United States until it was conveyed to the state by the congressional 
act of January 13, 1873. 

It is contended on the other hand, for the défendants, that the com- 
mon law which iimits the owner of land bordering on a natural, non- 
navigable lake or fresh water pond to the outer margin, is adminis- 
tered by the fédéral courts only as a part of the law of the states 
where it bas been adopted, and that the interprétation of the swamp- 
land grant is a fédéral question, to be deoided by fédéral statutes and 
rulings, if any there be. 

Section 9 of an act of congress passed May 18, 1796, relating to 
the north-west territory, reads thus : 

" ïhat ail navigable rivers within the territory, to be disposed of by virtue 
of this act, shall be deemed to be and remain public highways, and that in al\ 
cases where the opposite banks of any stream not navigable shall belong to 
différent persons, the stream and the bed thereof shall become common to 
both." 

The spirit and reason of this statute, it is urged, apply with equal 
force to ponds and non-navigable lakes of the size and character of 
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Beaver lake; and, if this is not true, that the statute furnishes an 
analogy for a rule which may be fairly deduced, applicable to Ihis 
case. 

In Railroad Co. v. Schumieir, 7 Wall. 272, tbis section was inter- 
preted to mean that instead of the owners of opposite banks of a non- 
navigable stream being tenants in common of the bed, each held in 
severalty to the center of the stream. 

The liberty that was exeroised in this case of construing the statute 
according to its spirit and purpose, rather than by its words, would, 
it is oontended, authorize an interprétation of the words " a stream 
not navigable," as intended to include lakes not navigable. 

No right was reserved by the act of 1796 to the beds of non-navi- 
gable streams, because the public had no interest in such streams, and 
it was not the policy of the government to be a land-owner in the 
states. But whether or not section 9 of this act was inteiided to 
embrace ponds and non-navigable lakes as well as non-naviga.ble 
streams, I think the state acquired title to the bed of Beaver lake 
by virtue of the swamp-land grant of 1850. Section 1 of that act 
provided that to enable the state of Arkansas to construct the neces- 
sary levies and drains to reclaim the swamp and overflowed lands 
therein, rendered unfit thereby for cultivation, the whole of sùch 
lands remaining unsold at the passage of the act should be grantèd 
to the state. Section 2 made it the duty of the secretary of thie in- 
terior to make an accurate list and plats of such lands, and transmit 
the same to the governor of Arkansas, and, at the request of the gov- 
ernor, to cause a patent to be issued to the state therefor, and on that 
patent the fee-simple to such land should vest in the state,, subject to 
the disposai of its législature ; provided, however, that the proceeds 
of such lands, whether from sale or direct appropriation in kind, 
should be applied exclusively, as far as necessary, to reclaiming such 
lands by levying and draining the same. Section 3 provided that, in 
making ont a list and plats, ail légal subdivisions, the greater part of 
which were wet and unfit for cultivation, should be included in such 
lists or plats ; but when the greater part of a subdivision was not of that 
charaeter the whole of it should be excluded therefrom. Section 4 
extended the act and its benefits to each of the other states in the 
Union in which swamp and overflowed lands unfit for cultivation 
were situated. 

This grant was accepted by the state of Indiana, and ail the lands 
Burrounding Beaver lake were embraced, by their numbers, in the 
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patent that was issned to the state for thèse and other lands. There 
were at this time, in many of the states, swamp and overliowed pub- 
lic lands which were of no value to the government for any purpose, 
présent or prospective, unless drained. It had never been the poiicy 
of the government to reclaim such lands with a view to their eale. 
They were unfit for cultivation and useless for habitation. The 
drainage of thèse sections would promote settlement, by rendering 
them more healthful, and no System of drainage could be successful 
that did not embrace the lakes and ponds. Hère, then, was a grant 
by the government of the United States to a number of the states, 
of lands of designated classes, to secure objects of public interest. 
In interpreting such a grant, no rigid rules of construction should be 
allowed to defeat the plain object and purpose of the parties. By 
accepting the grant, the state assumed the duty and obligation of 
draining the lands acquired by it, including Beaver lake. The state 
could not properly drain the lands surrounding this lake, without 
draining the lake into the Kankakee river ; and yet it is urged for 
the plaintiff that the government retained its proprietary interest in 
the bed of the lake, and required the state to drain it at its own ex- 
pense. 

It is not probable that in passing the swamp-land act congress 
was influenced by such small considérations of thrift. 

In ascertaining the real meaning of the parties a more libéral rule 
of construction is allowable in interpreting a grant from one state or 
political community to another, than is permitted in interpreting a 
mère private grant. A grant by a government to a private individual 
of land upon a navigable rivpr is limited to the shore, while such a 
grant to a political community extends to the middle of the stream. 
Haight v. City of Keokuk, 4 lowa, 199; Barney v. City of Keokuh, 
94 Ù. S. 324. 

Section 2 of the swamp-land act provided that if the greater por- 
tion of any subdivision was wet or overflowed lands, the whole sub- 
division should be embraced in the grant, and it was left to officiai 
discrétion what, if any, of the subdivisions surrounding. a lake were 
within the grant. But there was no doubt as to the character of the 
bed of Beaver lake : it was overflowed land, and as such the title 
to it was vested in the state. This lake was indicated upon the 
government surveys and maps, and nothing remained to show that 
its bed was overflowed land within the meaning of the act. 

The state, then, having acquired title to the bed of the lake under 
the swamp-land grant, we pass to the question : Did Dunn and Con- 
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dit, by vîrtue of their purchase of the surrounding tracts, acquire 
title to the bed as riparian proprietors ? 

Non-navigable streams are usually narrow, and the lines of ripa- 
rian owners can be extended into them at right angles without inter- 
férence or confusion, and without eerious injustice to any one. It 
was therefore natural, when suoh streams were called for as bounda- 
ries, to hold that the real line between opposite shore owners was the 
thread of the current. The rights of the riparian proprietors in the 
bed of the stream, and in the stream itself, were thua clearly defined. 
But when this rule is attempted to be applied to lakes and ponds, 
practieal difficulties are encountered. They hâve no current, and, 
being more or less circular, it would hardly be possible to run the 
boundary lines beyond the water's edge, so as to define the rights of 
shore owners in the beds. Beaver lake is seven and a half miles 
east and west, and less than five miles north and south. Extending 
the sida and end Unes into the lake, there being no current, when 
would they meet? This rule is applicable, if at ail, whether there be 
one or more riparian proprietors. I do not think the mère proprie- 
torship of the surrounding lands will, in ail cases, give ownership to 
the beds of natural non-navigable lakes and ponds, regardless of their 
size. It would be unfair and unjust to allow a party to claim and 
hold against his grantor the bed of a lake containing thousands of 
acres, solely on the ground that he had bought and paid for the small 
surrounding fractional tracts — the mère rim. 

A person might, by pùrehasing the lands surrounding a small lake, 
in view of its size and other circumstances, be held to own the bed. 
Each case dépends largely on its own facts. Forsyth v. Smale, 7 Biss. 
201. 

That while a gênerai grant of land on a river or stream, non-navi- 
gable, extends the line of the grantee to the middle or thread of the 
current, a grant to a natural pond or lake extends only to the water's 
edge, see Wheeler v. Spinola, 5é N. Y. 377; Canal ConCrs v. People, 
5 Wend. 423; Dillinghamy. Smith, 30 Me. 370; Mansur v. Blake, 62 
Me. 38 ; Paine v. Woods, 108 Mass. 160; State v. Oilmanton, 9 N. H. 
461; Mariner v. Schtdte, 13 Wis. 775; Delaplaine v. C. é N. W. Ry. 
Co, 42 Wis. 214 ; Boorman v. Sunnuchs, 42 Wis. 233 ; Seaman v. Smith, 
24 111. 521 ; Austin v. Rutland R. Co. 45 Vt. 215. 

By their purchase of the abutting tracts Dunn and Condit acquired 
title to the water's edge and no further. 

Is the state precluded by anything which has occurred since the 
purchase from asserting title to the lands in dispute? 
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Dunn and Condit were constructing latéral ditches at their own 
expense, extending out into the bed of tbe lake, at the same time that 
the state was constructing the main diteh from the lake to the Kan- 
kakee river, and they continued this work until their sale to Bright. 
It thus appears that at the very start the state's grantees of the gov- 
ernment subdivisions surrounding tbe lake asserted title as riparian 
proprietors to the entire bed. Bright steadiJy asserted the same 
right asr the gràntee of Dunn, and of Dunn and Condit, and contin- 
ued the work of ditching and draining the lake at his own expense. 
He asserted the same right in his recorded plat. His conveyance of 
alternafce lots in the bed of the lake to the state through Jones, by 
their designated odd numbers on his plat, was a no less unequivo- 
cal assertion of the same right. With knowledge of the claim that 
had thus been asserted by Bright and his grantors, and that they and 
Bright had been carrying forward in the bed of the lake a System of. 
drainage at their own expense, the state purchased Bright's title to 
the odd-numbered lots by their désignations on his plat, and from 
that time forward the state bas levied and coUected taxes on the even- 
numbered lots and on the odd-numbered lots after their sale by the 
state to othera. The state had its élection of insisting on its claim 
to the entire bed of the lake, or of accepting Bright's title to part of 
it, It saw fit to do the latter, with fuU knowledge of ail the facts, 
and it is bound by its élection, especially in favor of innocent third 
parties whose rights hâve intervened, whatever may bave been its 
rights in the first instance. The state's purehase of Bright's title to 
part of the lots in the bed of the lake was an admission of the valid- 
ity of that title, and a settlement of any disagreement that had arisen 
between the state and Bright growing out of the latter's assertion to 
that title. It was compétent for the state and Bright to settle any 
question of disputed boundary between them, in their own way, and 
having done that the state is concluded in favor of parties who sub- 
sequently purchased from Bright on the faith of that settlement. 

That the state understood its acceptance of Bright's title to the 
odd-numbered lots operated as an establishment of the latter's bound- 
aries in the bed of the lake,. is shown by the subséquent levy and 
collection of taxes on the remaining portion of the bed, as well as by 
the passage of the act of 1865. The passage of this act was a solemn 
admigsion, that the state's grants of the abutting tracts entitled her 
grantees to the bed of the lake as riparian proprietors, and had tbe 
eiïect of confirming Bright's title to so ipauch of the bed as he had not 
conveyed to the state. 
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Purchasers at public sale of lots aequired from Bright had a right 
to suppose, and they no doubt did suppose, that the state had ac- 
quiesced in and confirmed Bright's title to the bed of the lake. If 
the state could convey title to the odd-numbered lots as Bright's 
grantee, the latter could certainly convey title to the even-numbered 
lots. The défendants bought 54 odd-numbered lots from the state, 
and at the same time bought a like number of even-numbered lots 
from Bright. Both sold the same title, and it is fair to assume that 
the défendants would hâve bought from neither, if the state had then 
asserted the same right that is asserted in this suit. The state occu- 
pies an attitude in this litigation not at ail consistent with its pur- 
chase of the Bright title, the passage of the act of 1865, the subsé- 
quent sale of ail the lots aquired from Bright, and the levy and 
collection of taxes, since 1860, on ail the even-numbered lots, as well 
as the odd-numbered lots, from the time the latter were purchased 
from the state. 

Having induced the défendants, by repeatedly recognizing the 
validity of the Bright title, and by finally confirming it by the act of 
1865, to alter their position by investing their money in that title, 
the state cannot now, in fairness, allow or assert its invalidity. 

Eesolute good faith should characterize the conduct of states in 
their dealings with individuals, and there is no reason, in morals or 
law, that will exempt them from the doctrine of estôppel. Com. v. 
André, 3 Pick. 224; Com. v. Pejepscut Proprietors, 10 Mass. 155; Peo- 
ple V. Soc. for Prop. of Gosp. 2 Paine, 545; State v. BaileyylQ Ind; 
452; People v. Maynard, 15 Mioh. 463; Cahn v. BameSfô Fbd. Eep. 
326. 

Demurrer to spécial answer overruled. 



ira re Parkeb & Morbis. 

{District Court, D. Oregon. February 19, 1880.) 

Patment op PRE-Bxi8TiKa Debt bt Note. 

The note of 9, third person, given and received In pa3rment of the debt o| 
another, is a valid con tract, and opérâtes to extinguish or discharge the original 
debt, àiid a note given by a partner for a debt of the flrm is, as to such debt, 
the note of a third person. 
Patmbnt, whbn Absolute-^Bubden ob" Pboop.. 

But to constitute an absolute payment of a pre-existing debt by a promissory 
note, there must be an agreement to receive it as suçh, and the burdcn pf proof 
is upon the party alleging this fact. 
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3. Bankruptct— Unlawful Préférence. 

Where the créditer of a flrm, knowing the flrm to he insolvent, receives the 
note of an individual member of the flrm in payment of the debt due to him by 
the flrm, which note is secured by a mortgage upon the individual property of 
the maker of the note, he thereby secures an unlawf ul préférence over both the 
individual and flrm creditors, and such mortgage is invalid ; and he could only 
prove his debt against the flrm, and only for a moiety tliereof . 

i. AcTUAL Feaud bt Creditob. 

The actual fraud perpetrated by a créditer of an insolvent flrm by receiving 
a préférence contrary to the provisions of the bankruptcy act, ■which prevents 
him from proving his debt for more than a moiety thereof, must he by some 
act on his part inducing or coercing the debtor to make him a payment under 
circumstances conslituting it an unlawful préférence. 

In Bankruptcy. 

Henry Ach, for assignée. 

William Strong, for défendant. 

Deady, D. J. From the évidence taken before the register it 
appears that Allen and John Parker and A. B. Morris, in the early 
part of 1877, and some years prior thereto, were partners engaged in 
the warehouse business, and dealing in wheat, at Albany. Irvine 
stored wheat with them until the amount reached about 8,000 
bushels, which the firm purchased in December, 1876, or January, 
1877, at one dollar a bushel, on "short time." The firm and the 
individual members thereof were then insolvent, and had been so for 
some time. 

In the latter part of Pebruary, John Parker and Morris transferred 
the business and warehouse to Allen, he to pay the debts of the firm 
as far and as fast as the assets would allow. About February 20, 
1877, Irvine was informed of the transfer to Allen Parker, and as- 
sented to it, prior to which time he had been paid the sum due him 
by the firm, less $2.486.86. 

On March 26, 1877, Irvine, being aware of the insolvency of th& 
firm and that of the members thereof, demanded of Parker payment 
of the balance due him, or security therefor, stating "that the company 
was not able to pay its debts," but that if Parker would give him his 
note, secured by a mortgage upon his farm, he would wait a year for 
the money. Parker, being unable to pay the debt, gave Irvine hi» 
note for the same, payable in one year thereafter, with interest at 1 
per ceiitum per month, secured by a mortgage upon his farm of 247 
acres in Linn county, and certain lots in the town of Albany, valued 
in the inventory in the aggregate at $7,500. 

After this, in the latter part of May, an attémpt to compromise 
with the creditors of the firm having failed, Morris proposed to put 
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the firm into bankruptcy, and Irvine endeavored to dissuade hiin 
from so doing until the limitation upon the inquiry as to the yalidity 
of his mortgage, four months from the date thereof , had expired ; but 
Morris refused, saying that ail the creditors must share alike, and 
filed his pétition June 5th, following, upon which the firm and the 
individuals thereof were duly adjudged bankrupts. 

Upon the hearing before the register the matter was certified hère 
for décision. 

Upon the argument the point was made that the note of Parker, 
being given in payment of the firm debt, a debt for which he was 
already liable, is invalid for want of considération. 

The authorities are not unifonn upon this question, but the weight 
of them, as well as reason and considérations of convenience and 
utility, favor the rule that the note of a third person given and 
received in payment of the debt of another is a valid contract, and 
opérâtes to extinguish or disoharge the original debt, and that a note 
given by a partner for a debt of the firm is, as to such debt, the note 
of a third person. 

In Sheehy v. Mandeville, 6 Cranch, 264, Chief Justice Marshall said : 

" This principle appears to be well settled. The note of one of the parties 
or of a third person, may, by agreement, be received in payment. The doc- 
l;rine of nudum pactum does not apply to such a case, for a man may, if such 
be his will, discharge his debtor without any considération. But, if it did 
apply, there may be inducements to take a note from one partner liquidating 
and evidencing a claim on a firm which might be a sufHcient considération 
for discharging the firm." See, also, upon this point, Tn re Ouimette, 1 Sawy. 
53; Cumber v. Wayne, and notes thereof, in 1 Smith, Lead. Cas. 453. 

But to constitute an absolute payment of a pre-existing debt by a 
promissoi7 note there must be an agreement to receive it as such, 
and the burden of proof is upon the party alleging this fact. 

In Harris v. Lindsay, 4 Wash. C. C. 273, Mr. Justice Washington 
held that when there was an agreement between partners that one of 
them should retain the partnership-effects and pay the debts, "no indul- 
gence granted by a creditor to the paying partner, which falls short 
of an agreement, express or implied, or to take him as the debtor 
and to discharge the other partner," can hâve the effect to discharge 
the retiring partner. 

The note being valid as the note of a third person received in pay- 
ment of the debt of the firm, what effect bas the bankrupt act 
upon the transaction? The gîving of the note merely, while it 
increased the liabilities of Allen Parker, and by so much diminished 
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his ability to pay his individual creditors in full, did not, it seema to 
me, constitute a préférence, as against such creditors. 

The mère création or acknowledgment of a note does not create a 
préférence. A debt contracted by an insolvent person is entitled to 
payment out of his estate, the same as if he was solvent. Nothing 
less than payment, or a pledge to secure payment, amounts to a préf- 
érence. By means of the note Parker became indebted to Irvine, but 
the latter was not thereby preferred over the other individual créd- 
itera of the former. Such creditors hâve a right to question the 
validity of this debt, because its allowance diminishes the fund to 
which they bave a right to look for the satisfaction of their claims. 
But the note being valid— given upon a sufEcient considération — the 
claim, as an unsecured one, is good as against the individual cred- 
itors of Parker. 

But is it so as against the creditors of the firm ? The bankrupt 
act (sections 36 and 5121, Eev St.) provides that the joint estate of 
a partnership shall first be applied to the payment of the creditors of 
the partnership, and the separate estate of each partner to the pay- 
ment of his separate creditors, and if there is any balance of either 
of said estâtes after satisfying tbe claims of the creditors first entitled 
to be paid thereout, it shall be added to the other estate for the benefit 
of creditors thereof. 

Under this rnle, if Parker's separate estate was more than suffi- 
cient to pay his individual creditors, excluding this claim of Irvine, 
the balance would be added to the joint estate for the benefit of the 
joint creditors. But if this debt is allowed against the separate estate 
of Parker it must be paid in full before any portion of such estate 
ean be applied upon the debts of the firm. For illustration, suppose 
that the separate estate is just sufScient to pay the individual debts 
of Parker, including the claim of Irvine, and that the joint estate is 
only sufficient to pay the firm creditors 25 cents on the dollar : Irvine, 
by taking the note of Parker in payment of his claim upon the firm, 
bas obtained a material préférence over the other creditors of the 
firm, -whose claims are quite as meritorious as his. By this means, 
if allowed, he secures the payment of his claim in full out of the 
surplus of the separate estate which rightf ully belongs to the creditors 
of the joint estate. 

But, in fact, the différence between the value of the joint and sep- 
arate estâtes, compared with the debts proved against them, is greater 
than supposed. 
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The estâtes hâve ail been reduced to cash, and neither of the part- 
ners, except Allen Parker, appears to bave had any separate estate. 
Aecording to the report of the register, made on the fourteenth instant, 
the debts proved against the joint estate amount to $18,419.26, 
and against the separate estate of Parker, including Irvine's claim, 
$7,583.25; and the assets of the joint estate are $849.19, and of the 
separate estate $5,949.65. Dpon this basis the register estimâtes the 
dividends payable to the creditors from the joint estate at 4 per cent., 
and the separate estate at 75 per cent. 

But if the sum of $3,425, the proceeds of the sale of the warehouse, 
which is claimed to be partnership property, is traneferred from the 
separate to the joint estate, the former will then pay a dividend of 
30 per cent., and the latter one of 22 per cent. ; but even upon this 
basis, with the Irvine claim proved against the joint estate, it will 
only pay 19 per cent., while the separate one will pay 40 per cent. 

Tested by the bankrupt act, the spirit and purpose of which is to 
prevent one oreditor of au insolvent getting the advantage of another, 
this is elearly an unjust transaction, and, although no case has been 
found exactly in point, I am satisfied that it constitutes an unlawful 
préférence, and is therefore invalid. 

But it is claimed, on behalf of Irvine, that there was an absolute 
agreement to take Parker for the debt, and discharge the firm at the 
time the property and business ve e tumed over to Parker, and that 
the note subsequently given by him to Irvine was merely given in 
satisfaction of the obligation thus incurred by Parker to Irvine ; and 
that at the date of this agreement Irvine had no reason to believe 
the firm was insolvent. For the sake of the argument it may be 
admitted that Irvine had no knowledge of the insolvency at this time. 
But the évidence does not satisfy my mind that there ever was any 
absolute agreement on the part of Parker to pay this debt until he 
gave his note for the same. Prier to that time there was, doubtless, 
an understanding that Parker was to pay the claim, but it was as 
well understood and expected that he was to make such payment as 
and for the firm, and from its assets only. 

And this is évident from what Irvine said to Parker, as an ex- 
cuse for demanding payment of his claim, either in money or the 
individual note and mortgage of the latter, "that the company was 
not able to pay its debts." If, as is claimed, Irvine already had 
Parker's individual obligation to pay the debt, why give as a reason 
for exacting the note and mortgage of Parker that the company was 
v.ll,no.4— 26 
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not able to pay its debts ? Beeause, up to that time he had loolied 
to the firm as his debtor, and expeoted Parker to pay him as the 
agent of the firm and out of ita assets, and not otherwise. 

This proof of debt, as against the separate estate of Parker, mnst be 
rejected, and the créditer allowed to prove his original claim against 
the joint estate as though this note had not been given, unless he 
has forfeited his right to prove for more than amoietythereof by rea- 
son of taking this préférence. 

Section 39 of the bankrupt act, as amended by section 12 of the 
act of Jnne 22, 1874, (18 St. 180,) provides that a person receiving 
a payment or conveyance from an insolvent, contrary thereto, shall 
be liable for the same to the assignée ; and such person, if a créditer, 
shall not, in cases of aotual fraud on his part, be allowed to prove for 
more than a moiety of his debt, and this limitation on the proof of 
debts shall apply to cases of voluntary as well as involuntary bank- 
ruptcy. 

The fraud hère intended means something more, I suppose, than 
the passive receipt of payment from an insolvent debtor, with reason 
to believe him insolvent. 

In my judgment, a créditer is not guilty of "aetual fraud," within 
the meaning of this section, unless he does something to induce or 
ooerce his insolvent debtor to make him a payment under ciroum- 
stances constituting it an unlawful préférence. 

A créditer who obtains payment by this means, with reasonable 
cause to believe his debtor insolvent, is guilty of aetual fraud, and 
can only prove for a moiety of his debt. 

Irvine's case falls cléarly within this category. Virtually, he con- 
strained Parker to give him his individual note in payment of a firm 
debt, and for the reason given by himself at the time, that the firm 
was insolvent — un able to pay its debts. 

Viewed in this light, the transaction constitnted an unlawful préf- 
érence, and a fraud upon the act, which Irvine, with full knowledge 
of the facts, actively participated in. 

But, even assuming that the note of March 26th was given, not in 
payment of the firm debt, but in satisfaction of a prior absoltite agree- 
ment by Parker to pay such debt, yet the taking of the mortgage to 
secure it was an unlawful préférence, and a fraud upon the act as 
against the individual creditors of Parker; and therefore if this 
claim were otherwise a valid one against his separate estate, it could 
onlybe proved for a moiety thereof. The demanding and taking the 
mortgage, under the circumstances, constituted the "aetual fraud" on 
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the creditor's pari, and the subséquent waiver of tlie security, by 
proving the debt as an unsecured one when it was manifest that the 
mortgage could not be enforced, does not condone or excuse it. The 
statute is peremptory, and déclares that such a créditer "shall not be 
allowedto prove for more than a moiety of his debt." 

The taking of such security was also an unlawful préférence as 
against the creditors of the firm, beeause, in effect, it -was an appro- 
priation of so much of the separate estate of Parker to the payment of 
Irvine's debt, to the préjudice andwrongof the other creditors of the 
firm, to whom any surplus of such estate, after payment of his indi~ 
vidual debts, justly belonged. 



In re Douglass, Bankrupt. * 

[District Court, W. D, Fennsylvania. April 1, 1882,) 

L DiBCHABGB— Application to Aotittl. 

A creditor having a provable debt may make application to hâve the bank- 
rupt's discharge annulled. To enable hlm tp contest the validity of tlie dis- 
charge, proof of the debt is not a aine qua non. 

2. EFmcT op Dblay. 

In the absence of some spécial ground of estoppel, mère delay, if it does not 
exceed two years, will not defeat an application to annul a discimrge. 

3. SaME— CrEDITOK, WHEN ESTOPPBD. 

Where spécifications of opposition to a discharge were flled by certain cred- 
itors, and, after pending in court for a year, were withdrawn and the bankrupt 
discharged, another creditor, who was represented in the bankruptcy proceed- 
ings by the same solicitor who acted for the objecting creditors, will not be 
heard to assert personal ignorance before the granting of the discharge of the 
matters contained in said spécifications, nor permitted to set them up as grounds 
for avoiding the discharge. 

4. Bame— Absekt Procubed bt Pkaud. 

If the assent of a creditor to a discharge was comiptly prociired. and thig i» 
assigned as a ground for annulling the same, it is no answer to say that the 
assent of that creditor was altogether unnecessary. 

Neïll d: Heywang and W. K. Jennings, for creditor. 

John M. Kennedy, for bankrupt. 

AcHEsoN, D. J. On February 25, 1881, Mrs. Nannie Church, a 
creditor of the bankrupt, presented her pétition praying the court ta 
annul the discharge which was granted to the bankrupt on March 6,. 
1879, the pétition setting forth the grounds of avoidance. The bank- 
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rupt bas moved the court to dismiss the pétition, and assigna a rniniT 
ber of reasona in support of his motion. 

In so far as thèse reasons touch the question of Mrs. Church's 
proof of debt, I think they are not weli founded. Any creditor 
"whose debt was proved or provable against the estate in bank- 
ruptcy," may contest the validity of a discharge. Eev. St. § 5120. 
Proof of debt is not a sine qua non. Mrs. Church is a creditor of the 
bankrupt, conf essedly . Hence it is immaterial whether or not the proof 
she filed in court with her présent pétition is legular. Nor is it fatal 
to her case that her original proof of debt was rejected by the regis- 
ter, and his action confirmed by the court, for it was so rejected 
solely for informality. That it was a provable debt seems clear. 

But it is objected that Mrs. Church has been guilty of such unrea- 
sonable delay in filing her pétition that for this cause alone it should 
be dismissed. But the statute provides thiit a creditor who desires 
to contest the validity of a discharge on the ground that it was 
fraudulently obtained, may, "at any time within two years after the 
date thereof," apply to the court which granted it to annul the same. 
Now Mrs. Church's application was made within the statutory period, 
and that is enough, It is not for the court to shorten the limitation 
fixed by the statute. In the absence of some spécial grounds of estop- 
pel, mère delay, if it does not exceed two years, will not defeat an 
application to annul a discharge. Hence, the further objection that 
Mrs. Church's pétition does not speoify the time when she acquired 
knowledge of the alleged fraudulent acts, is not well taken. Her péti- 
tion does allège that they were not known to her before the granting 
of the discharge, and this is sufficient under the terms of the statute. 
Section 5120. 

But a totally différent question is presented by the objection that, 
as respects the grounds for avoiding the discharge, numbered from 
"one" to "seven," inclusive, it is not compétent for the petitionerto 
allège that she had no knowledge of them prior to the granting of 
thé discharge, and that she cannot set them up to avpid the sajne. 
To appreciate the force of this objection, a brief recitai of the facts 
is necessary; ; , . 

Upon January 25, 1878, the return-day of the order to show cause why the 
bankrupt's prayer for his diseharge sliould not be granted, Boger Sherman, 
Esq., appeared before the register as soliciter, and in behalf of certain ereditr 
ors of the bankrupt, viz., Emma Leonhart, Orville B. Crareus, Thomas J. 
Smy th, Charles J. Carson, and the Second National Bank of Titusville, in opposi- 
tion to the bankrupt's diseharge ; and on the eleventh of Februàry, 1878, he 
filed, in behalf of said named creditors, written spécifications of objections ta 
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the discharge, which tlie court, on March 29, 1878, ordered for trial by jury at 
the next term. Thèse spécifications embraced, in détail, ail the matters set 
forth in Mrs. Church's pétition, exclusive of what is contained in her eighth 
ground of avoidance, for her sixth ground rests upon the same matter as the 
fifth, and thèse two go together. On January 29, 1878, at an adjourned hear- 
ing of the order to show cause, Eoger Sherman, Esq., as soliciter for and in 
behalf of Mrs. Nannie Church, appeared before the register, and presented 
lier proof debt against the bankrupt's estate, and asked that it be allowed and 
computed in determining the number and amount of assets necessary to the 
discharge. The register's report, as to the statutory number and value of the 
assets, was flled in court February 23, 1878. By this report it appears that 
the register, in his computation, rejeoted Mrs. Church's proof of debt for in- 
formality. This report was conflrmed by the court March 6, 1879. On the 
same day, the said named objecting creditors, by a writing filed in court, signed 
by their soliciter, Eoger Sherman, Esq., withdrew their spécifications of oppo- 
sitipn, and thereupon the discharge was granted. It further appears that, 
under an order of court made at the instance of some, of the creditors, the bank- 
rupt had been examined before the register. That examination, which was 
filed in court on February 23, 1878, relates to most of thé transactions and 
matters specified in Mrs. Church's pétition. Other persons had also been 
cxaminèd tonching some of said transactions, and their testimony was then on 
the flles of the court. , 

In view of thèse facte, can Mrs. Church reopen the controversy 
touehing the transactions to which the said spécifications of objection 
tothe bankrupt's discharge related? Is it allowable to her to assert 
that she was personally ignorant before the discharge was granted of 
the said matters ? Thèse questions, it seems to me, must be answered 
negatively. Mrs. Church was not only a party to the bankruptcy pro- 
ceedings in the gênerai sensé in which ail notified creditors of a bank- 
rupt may be said to be parties, but she aotively participated therein. 
Pending the application for the bankrupt's discharge she appeared 
by counsel before the register and presented her proof of debt, and 
sought to hâve it allowed and computed against thé bankrupt. A few 
days thereafter the said spécifications of objection were prepared and 
filed by her own soliciter, Mr. Sherman, in the names, it is true, of 
other creditors. That Mr. Sherman was acting as Mrs. Church's 
soliciter in thèse bankruptcy proceedings down until the time of the 
discharge, is indisputable. His knowledge^ therefore, under aU the 
circumstances, rùust bë imputed to his client, Mrs. Church. Barnes 
V, McClinton, 3 Pen. & Watts, 67 ; The Disiilled Spirits Case, 11 Wall. 
356. Upon such a state of facts as we bave hère, it would be very 
oppressive upon a bankrupt to' permit a créditer in the situation of 
Mrs. Church to go back of the ordej of discharge to litigate afresh 
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questions which had been fully raised upon the record and dispôsed 
of. I am of opinion that it cannot be done. 

But the eighth ground for annuUing the disoharge set forth in the 
pétition is new, the allégation being that the bankruptinfiuenced the 
above-named objecting creditors to cease their opposition to his dis- 
charge, and procured their assent thereto, by paying them a money 
considération. As to the truth of this charge I think Mrs. Church is 
entitled to be heard. It has been already shown that her application 
was not too late, and that her want of prier knowledge as respects 
this partieular matter is sufiaciently averred. It has indeed been 
urged that the assent of said creditors was not necessary to secure 
the discharge, the record showing that the bankrupt had the statu- 
tory quorum of assents without the opposing creditors. But this is 
not a satisfactory answer. In Re Palmer, 14 N. B. E. 437, it was 
held by Chief Justice Waite that a discharge must be refused where 
the assent of a créditer was procured by a peouniary considéra- 
tion, although his assent was altogether unnecessary. Moreover, the 
substance of the charge hère made is that the withdrawal of the 
spécifications of objection was corruptly procured, The pétition in 
this regard brings the case clearly within the eighth division of sec- 
tion 5110 and of section 5120, Bev. St. 

And now, April 1, 1882, the grounds of avoidance set forth in thé 
pétition of Mrs. Nannie Church, numbered from 1 to 7 inclu- 
sive, are overruled, and as to them the motion to dismiss is allowed ; 
but as to the residue of the pétition the motion is denied. 



In re Minob & Son, Bankrupts. 

IDlttriet Court, W. D. PeuTuylvania. April 18, 1882.) 

Bankbuptct — Paktnebship wrrH Infant Son — Firm Propertt. 

A father formed a mercantile copartnership with an infant son, in his twen- 
tieth year, the father contributing his stock of marchandise, and some book ac- 
counts, and the son his time and services, each to hare a half interest. Thence- 
forth the business was conductod in the name of and by the flrm openly and 
notoriously, and with the knowledge of the f ather's individual creditors, for more 
than a year, during which time the old stock was dispôsed of , and a new stock 
bouglit by the firm very largely on crédit. One of the old Individual creditors 
of the father then levied upon the new stock, whereupon the partners, upon 
their joint pétition, (which did not disclose the son's infancy,) were adjudged 
bankrupts. The transaction between father and son was free from actual 
fraud, but the registev in bankruptcy found it was constructively frauduleut a» 
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to the father's then creditors, because, after deducting the value of the partner- 
ship interest the son acquired, the remaining property of the father was insul- 
flcient to pay his debts . Held, that however it might hâve been with respect 
to the original stock of goods, the new acquisitions of the flrm could not be 
seized by the father's creditors, but must be treated as flrm property, and the 
proceeds applied to flrm debts. 

In Bankruptcy. Swr register's report as to liens on goods, etc. 

AcHBSON, D. J. On July 1, 1876, H. Clay Minor and Albert B. 
Minor, partners doing business at Waynesburg, in Greene county, in 
the firm name of H. Clay Minor & Son, were adjudged bankrupts 
npon their joint pétition, filed June 29, 1876. The firm had at their 
storeroom a stock of miscellaneous merchandise, which, on June 19, 
1876, had been levied on by the sheriff of Greene county, upon a. fi. 
fa. that day issued sur judgment of B. F. Flenniken, for use, v. H. 
Clay Minor and K. J. Brant, and also levied on by virtue of several 
subséquent exécutions against H. Clay Minor. Ail thèse exécutions 
were upon judgments for individual debts of H. Clay Minor. This 
court having enjoined the sale oî said stock under said exécutions, 
the goods came into the hands of the assignée in bankruptcy, who 
Bold them. Afterwards, upon the pétition of K. J. Brant, who was 
surety for H. Clay Minor in the first-mentioned judgment, and to whom 
the plaintiff therein had assigned his rights, the case was referred to 
the register to aseertain if said stock of goods was subject to any 
liens, etc. Eecently the register filed his report, from which it appears 
that the net fund realized from the sale of said stock of goods was 
$1,021.39. the whole of which the register awarded to Brant. To 
this report the partnership creditors hâve excepted. The contest, 
therefore, is between Brant, the individual creditôr of H. Clay Minor, 
and the partnership creditors of the bankrupts, who prima facie are 
entitled to the proceeds of the firm stock not only on gênerai prin- 
ciples, but by the express provisions of section 5121, Eev. St. 
To understand the reasons which controUed the register it will be 
necessary to recite the material facts : 

About May 1, 1875, H. Clay Minor, who had thèretofore carrîed on the 
business of merchandising, formed a copartnerahip with his son, Albert B. 
Minor, who was then in his twentieth year. The father put into the firm liis 
stock of merchandise, estimated as worth $2,000, together with hisbook ac- 
counts, amounting nominally to about $3,000. The son's contribution to the 
partuersiiip consisted of his time and services. The father and son were to 
hâve equal interests in the concern. Immédiate notice of the formation of 
the copartnership was given by advertisement in ail the local newspapers, 
and it was well knôwn. The transaction had the utmost publicity, and the 
individual creditors of H. Clay Minor, who hâve made claim to the fund in 
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'lispute, undoubtedly soon knew of the formation of the firm. Thereafter ail 
purchases were made by the flrm, the goods billed and shipped to theiu, and 
the whole business conducted in the name of and by the flrm. The évidence 
(including the schedules in bankruptcy) establishes that at the date of tlie 
bankruptcy the firm were indebted to divers creditors (the exceptants) to the 
amouat of about $3,000, ail of which debts were incurred after î^ovember, 
1875, and a large proportion thereof in the spring of 1876. It fairly appears 
from the évidence that the stock of goods on hand at the time of the sheriff's 
levy consisted almost wholly of new purchases recently made by the flrm. 
Substantially it was a new stock of goods, and had been bought very largely 
on crédit. Some of thèse uupaid-for goods reached the store after the levy, 
and went into this stock. At the date of the formation of the partnership, 
B. F. rienniken held the individual note of H. Clay Minor for $2.000, Upon 
the last renewal of this note, on January 31, 1876, Briint became surety thereon. 
That note matured April 1, judgment thereon was entered June 14, an 
exécution, at Brant's instance, issued June 19, 1876. Brant settled with the 
plaintifl ànd took an assignment of bis rights after the sheriff's salé was en- 
joined. 

The register, as I understand his report, concèdes that the part- 
nership between H. Clay Minor and Albert B. Minor was entered into 
in good faith, and without any covinous intent towards creditors. The 
évidence warrants such finding. Indeed, so far as I ean discern, the 
transaction was absolutely free from the taint of actual fraud. But 
the register, by a rather close caleulation, finds that, after deducting 
the value of the interest which Albert B. Minor acquired under the 
partnership agreement, the property, real and personal, remaining 
to H. Clay Minor was insufficient to pay his then debts. If this find- 
ing be accepted as correct, it must, I think, also be said that there is 
not a particle of évidence that H. Clay Minor then contemplated 
insolvency, or foresaw it; nor does it appear that the inadequacyof 
his remaining property to pay his debts was then comprehended, 
either by himself or Albert. The register, however, held that the 
partnership was, constructively, fraudulent, as respects the then ex- 
isting creditors of H. Clay Minor; as against whom, therefore, he 
decided there were no equities, as between the partners, of which the 
firm creditors could avail themselves in the présent contest; and 
hence he concluded that the Flenniken exécution must prevail. The 
register applied to the case the prinoiple that it is the equity between 
the partners themselves which governs in the distribution of partner- 
ship assets, and not the mère rights of creditors. His views are ably 
presented in his report; nevertheless, his conclusion strikea me as 
unjust to the firm creditors, and I am unable to adopt it. 



IN EB MIN OR. 4:09 

The register regarded the transaction as a voluntary settlement by 
H. Clay Minor upon his son. He treated the case as one of pure gift, 
entirely eliminating from it the élément of con tract. Because a father 
is entitled to the services of his infant son, the register held that there 
was no moving considération from the son to sustain the partner- 
ship as against the father's creditors. Perhaps in this déduction the 
register is right, if we confine our attention to the original contract, 
although even then something is to be said in favor of the contrary 
view. A father may emancipate his infant son and permit him to 
enter into contracts in his own behalf for service. McCloskey v. Cy- 
phcrt, 27 Pa. St. 230; Wodell v. CoggershaU, 12 Metc. 91. And as an 
infant may enter into a contract of partnership, (GoUyer, Part. § 
131,) the contract hère worked the émancipation of the son. That 
the arrangement was necessarily prejudicial to the father's creditors 
is an unwarrantable assumption. Stimulating the énergies of the son, 
and calling forth his business talents and capacity, it might well hâve 
resulted to the great financial advantage of the father. Had the latter, 
aeting in good faith, entered into the same agreement with a stran- 
ger, adult or infant, it surely could not hâve been pronounced con- 
struotively fraudulent. Why, then, it may be asked, with some reason, 
should the contract with the son be so stigmatized ? But in the view 
I take of the case it is not necessary to décide whether or not, upon 
this point, the register was right. 

In my judgment the case does not turn on the question whether 
the contract of partnership was not originally avoidable by the fa- 
ther's creditors. If it be conceded that they might hâve seized-the 
original stock of goods as his property, it by no means follows that 
they had the right so to deal with the stock of goods on hand on June 
19, 1876. Flenniken, upon whose rights Brant must stand, (for by 
virtue merely of his suretyship he is a subséquent créditer,) renewed 
his note long af ter the formation of the firm, and when he must hâve 
known of its existence. In common with the other individual cred- 
itors of H. Clay Minor he stood by without objection for more than a 
year while the firm openly and notoriously traded with the world. 
In the mean time the original stock of merchandise was disposed of 
and new purchases were made by the firm. Nor was the old stock 
simply transmuted into new. The goods whieh came into the hands 
of the assignée in bankruptcy were bought largely on crédit — bought, 
too, from thèse exceptants, or some of them. The real question then 
is whether, under aU the circumstances, the partnership creditors are 
not equitably entitled to bave thèse new acquisitions or their proceeds 
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applied to the firm debts. I am of opinion that they are so entitled. 
Bought and held by the firm, thèse goods, as between the parties 
themselves, and as between them and the firm creditors, undoubtedly 
were partnership property, and I see no just reason why, in favor of 
the individùal creditors of H. Clay Minor, they should be otherwise 
treated. 

It lies not in the mouth of Brant or his assignor to say that Albert 
B. Minor bas no equities of whioh the firm creditors may avail them- 
selves. Certainly his infancy is his personal privilège, which a 
Etranger may not set up. The partnership creditors, when they dealt 
with the firm, had a right to suppose he was of full âge, and I should 
be very loath to admit that he could, if so disposed, by pleading his 
infancy, deprive them of their derivative equities to hâve the firm 
assets applied to the firm debts. See Backus v. Murphy, 39 Pa. St. 
402; Ex parte Watson, 16 Ves. 265. But he attempts nothing of 
the kind. On the contrary, moved by équitable considérations and 
to secure fair play, — without disclosing his infancy to the court, — he 
had himself adjudged a bankrupt conjointly with his partner. The 
case, then, being one for the équitable marshalling of assets, the préf- 
érence which the register gave to the Flenniken exécution must be 
disallowed. 

And now, April 18, 1882, the exceptions of the partnership credit- 
ors are sustained and the register's distribution is set aside. 



Lloyd, Assignée, etc., v. Poley. 

(District Court, D. California. May 3, 1880.) 

Chattbl MoRTGAaE— Bill of Sale. 

An unrecorded chattel mortgage or a bill of sale, unaccompanîed hy an im- 
médiate and continued change of possession, is void as against creditors. 

R. Thompson, for plaintiflF. 

H. G. Hyde, for défendant. 

HoFFMAN, D. J. I am inelined to think that the delivery and 
change of possession of the property sold to the défendant in this 
case was sufficient to satisfy the requirements of section 3440 of the 
Civil Code of California. But under a récent décision of the suprême 
court of the United States the inquiry is immaterial. It had been 
Bupposed by this court and the circuit court that the sale or mortgage 
of a chattel, under circumstances which rendered the transaction void 
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as against creditors, was also void as against the assignée in bank- 
ruptcy who représenta the creditors. It was considered that any other 
rule would be unjust to the latter, for the property sold or mort* 
gaged was, by the terms of the statute, subject to their demande, 
and conld bave been attached or levied on in exécution. The bank- 
ruptcy prevented ail proceedings on their part, and it seemed to fol- 
low, as a necessary conséquence, that thèse rights could be asserted 
through the assignée for the equal benefit of ail. 

It is to be feared that the récent décision of the suprême court will, 
or would, if tbe bankrupt act were still in force, open a wide door to 
the frauds the statute was designed to prevent. Actual fraud, want 
of considération, secret trust for the benefit of the vendor, etc., can 
rarely be shown. The statute wisely déclares that the absence of an 
actual, immédiate, and continued change of possession shall be con- 
clusive évidence of fraud, and shall avoid the transaction as against 
creditors, subséquent purchasers, etc. 

The bankruptcy deprives the creditors of the right conf erred by 
the state statute to pursue the property in the hands of the vendee 
or mortgagee, and the bankrupt, although in the noterions and exclu- 
sive possession of the goods, bas only to p].oduce, or procure some 
friend to produce, a bill of sale or mortgage valid on its face as 
between the parties, to secure the withdrawal of, it may be, his 
entire assets from the assignée, unless the latter is able to show fraud 
in fact. The whole objeet of the statute is thus defeated. 

The case to which I hâve referred is Stewart v. Platt, reported in 
the Chicago Légal News, February 28, 1880. By the laws of New 
York every mortgage of chattels not accompanied by an immédiate 
delivery, and foUowed by an actual and continued change of posses- 
sion, is declared absolutely void as against creditors of the mortgagor 
and subséquent purchasers in good faith, unless the mortgage shall 
be filed as directed in the act. The suprême court held that the mort- 
gage had not been filed as required by the act. It was, therefore, void 
as against creditors, and the decree of the circuit court, which directed 
the proceeds to be first applied in satisfaction of the claims of those 
creditors who had obtained judgments and sued out exécutions prior 
to the commencement of the bankruptcy proceedings, was affirmed. 
The circuit court had further directed that the balance of proceeds 
should be paid to the assignée for the purposes of the trust. 

This part of the decree was reversed by the suprême court. It 
held that the mortgage was valid as between the parties; that "the 
assignée took the property subject to such equities, liens, or encum- 
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brances as wonld hâve affected it had no adjudication in bankruptcy 
been made. While the' rights of creditors whose exécutions pre- 
ceded the bankruptcy ■were properly adjudged to be superior to any 
which passed to the assignée by opération of law, the balance of the 
fund, after satisfying those exécutions, belonged to the mortgagee, 
and net to the assignée for the purposes of his trust. The latter, rep- 
resenting gênerai creditors, cannot dispute such claim, since, had 
there been no adjudication, it could not hâve been disputed by the 
mortgagor. The assignée ean assert in behalf of the gênerai cred- 
itors no claim to the proceeds of the sale of that property which the 
bankrupts themselves could not hâve asserted in a contest exclusively 
between them and their mortgagee. As between the mortgagee and 
the mortgagors the chattel mortgages vrere and ave unimpeachable 
for fraud, or upon any other ground recognized in the bankrupt law." 

An unrecorded chattel mortgage and a bill of sale, when each is 
unaccompanied by an immédiate and continued change of posses- 
sion, are in the same predicament, and if the assignée can assert no 
rights against the mortgagee in the one case, he can assert none 
against the vendee in the other. 

It results, in the case at bar, that even if the delivery of the prop- 
erty sold to the' défendant was not accompanied by the actual and 
immédiate delivery as required by law, the assignée can maintain no 
claim founded on that circumstance. 

Judgment for défendant. 



In re Blackmoee, Debtor. 
{District Court, W. D. Pennsylvania. March, 1882.y 

1. CoMP0SmO3J WITH OliEDITOKS — ON WHOM NOT BraDINfl. 

A créditer whose name did not appear in the statement of the debtor or oth- 
erwise in composition procieedings, and wliose debt was not mentioned, ia not 
hound thereby. 

2. Same— Status of Creditoh. 

Such créditer, more than six yeara after final confirmation of the composi- 
tion, presented his pétition to compel mortgage trustées, under the composi- 
tion, to settle an account. Hdd, that he had no statua to maintain such pé- 
tition, having no interest in the trust. 

In Bankruptcy. Sur pétition of Martin Lutz, filed June 11, 1881, 
and motion to dismiss the same. 
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Morton Hunter and J. Scott Ferguson, for petitioner. 

Malcolm Hay, for debtor. 

AcHESON, D. J. Thèse proceedings originated in a creditors' péti- 
tion against Thomas J. Blackmore, filed October 24, 1874, There 
was, however, no adjudication, the debtor having offered terms of 
composition, which were accepted. By the order of December 4, 
1874, directing that the resolution be recorded, etc., it was adjudged 
that the composition "shall be binding on ail the creditors whose 
names and addresses, and the amounts of the debts due to whom, 
are shown in the statement of the debtor as produced at the meeting 
at which the resolution was passed." This was in accordance with 
the provisions of the statute, which also expressly enacts that a com- 
position "shall not affect or préjudice the rights of any other credit- 
ors." Now the debtor's statement made no mention of Martin Lutz, 
or the debt now alleged to be due him ; nor does his name appear in 
the schedules or otherwise. His first connection with the proceed- 
ings was when he filed his pétition, on June 11, 1881. That he was 
not bound or affected in anywise by the composition is certain. 
What right, therefore, has he to interfère in this summary manner, 
to bring Messrs. Everson and Smith to an account ? He is not "a 
person interested" in the composition, within the meaning of the 
act of congress. In short, he is a Etranger to the composition. 

Everson and Smith were not appointed trustées in bankruptcy 
under section 5103, Eev. St. They were merely mortgagees in trust 
for those creditors who were parties to the composition, either by 
active participation in the proceedings, or by légal iutendment. Lutz 
is no such party. To him the trust mortgagees owe no duty. More- 
over, to admit him now to participate with the creditors named in 
the debtor's statement in the proceeds of the mortgages, would be a 
great injustice to those creditors, for in acoepting the composition 
they acted in ignorance of his claim. If Lutz had any remedy in 
this court he lost it by his gross lâches. His attempted intervention, 
on June 11, 1881, was too late for any purpose. 

I may add that it does not appear that the mortgage trustées real- 
ized anything from the property of Blackmore himself. If they hâve 
any moneys in their hands they came from the wife's estate, pledged 
to secure the composition. This was admitted at the argument. In 
that fund Lutz never had any interest. The wife's property was not 
mortgaged for his benefit. 

I express no opinion upon the first and second reasons assigned in 
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Bupport of the motion to dismiss the pétition of Lutz. But the third 
reason, wMch I hâve discussed, must prevail. 

And now, March 25, 1882, it is ordered and adjudged that the pé- 
tition of Martin Lutz be dismissed, with costs. 



Dblamatbr and another v. Woodetjff. 
(OircuU Court, D. Connecticui. February 22, 1882.) 

Patent»— Pkior Use. 

Where the infringing devîce was intendel to reprodune a device whîch waa 
made two years before the date of the luvuatiou it. was aot au iatringemeut, 
and the libel will be dismissed. 

Francis C. Nye and Horace Barnard, for plaintiffs. 

Gka/rles E. Perkins and Chauncey Smith, for défendant. 

Shipman, D. J. This is a bill in equity, founded upon letters 
patent granted to William D. Andrews, March 15, 1870, and nôw 
■owned by the plaintiffs, for an improvement in friction wheels, or 
gearing for communioating motion. The défendant has manufac- 
tured since March 15, 1870, for the Calumet & Hecla Mining Com- 
pany, friction wheels substantially the same as those deacribed in the 
first claim of the patent. The mining company is the real défend- 
ant in the case. 8o much of the invention as is included in the ûrst 
claim was described in the spécification as follows: 

" My improvement has référence to friction wheels having annular teeth or 
grooves extending around their périphéries for the purpose of communioating 
motion; such wheels, when geared together, fltting by their annular teeth and 
grooves, the one into- the other. Thèse wheels, as heretofore constructed, 
hâve been but little used, and are objectionable, owing to the fact that the 
ends of the teeth traveling faster than tlieir base, and the ends of the teeth 
on one wheel being in contact with the bases of tliose upon the other, a 
dragging, sliding, or cutting friction results, which not only consumes a 
large amount of power without useful effect, but causes great and unequal 
wear upon the teeth, diminishes the useful frictional surface in contact, 
^nd rapidly destroys the wheel. If the teeth are made full cônes in their 
transverse section, as is ordinarily donc, the points will soon bottom and pre- 
vent the contact of the sides, and if, as is sometlmes done, the points of the 
teeth are shortened, the sides of the points wear into the bases and eventually 
form new bottoms, on which they roU, thereby preventing the contact of the 
aides. In my invention the teeth are comparatively short, which reduces the 



DBLAMATEE ». WOODEOFF. 415 

lostor sliding friction to a minimum, and, as a conséquence, the wear also; 
but, as more or less wear must necessarily occur, I m^e the teeth, in their 
transverse sections, in the form of truncated cônes, standing upon bases whose 
sides are perpendicular to the faces of the wheel, and which are separated 
from each other by spaces equal in width to the thickness of the end of a 
tooth. The.eflfect of this construction is that, notwithstanding the wear, the 
original ampunt of frictional surface is always maintained in contact. TJnder 
such a construction the surfaces in contact, for a given breadth of face, are less 
than when full cône teeth are used; but, by reason of the provision made for 
keeping the same amount of surface in contact at ail times, I am enabled, 
practically, to use teeth having a greater angle to the surface of the wheel, 
and consequently, under a given pressure, obtain a largely-increased useful 
frictional effect between the two wheels or surfaces in gear." 

The first claim is as foUows : 

" (1) A friction wheel for transmitting motion by means of annular teeth, 
with intervening grooves, arrangea around its periphery, having its teeth, in 
their transverse section, made in the form of truncated cônes, standing upon 
bases whose sides are perpendicular to the face of the wheel, and separated 
from each other by spaces equàl in width to the thickness of the ends of the 
teeth in gear with said wheel, substantially as specifled." 

Truncated teeth had been used in this kind of frictional gearing. 
Bectangular groovea had also been used, and, in view of the defend- 
ant's testimony, the plaintiffs might properly admit that truncated 
teeth and rectangular spaces at the bottoms of the grooves had also 
existed prior to the date of the invention in the same gearing. The 
essence of the invention described in the first claim is (to use the lan- 
guage of the plaintiffs' counsel) "that, while the wheels in gear with 
one another hâve annular teeth and grooves extending around their 
périphéries, and the teeth stand on bases perpendicular to the face of 
the wheel, and the bases are separated by spaces, and the teeth are 
in the form of truncated cônes, the spaces between the bases are equal 
in width to the ends of the teeth fitting into the grooves, and thereby, 
in the opération of the gearing, it retains the original amount of fric- 
tional surface ,in contact at ail times, until worn out, notwithstand- 
ing the wear, and prevents the forming of bottoms in the sides of the 
teeth." 

This invention, whenever made, was novel, has been of great ben- 
eût, and was patentable. The disputed question of fact in the case 
is whether the patentée was the original inventer. He made the 
invention in the summer and fall of 1867. 

The claim of the défendant is that, before this tîme, at least 34 
wheels with teeth and grooves of the patented shape were in use in 
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this country. It is not doubted that those wLeels had trancated 
teeth and square eut grooves, but whether they contained the pat- 
ented improvement is the question in issue. The theory of the de- 
fendant is that in the year 1862 the Fishkill Landing Machine Com- 
pany made for the Franklin Mining Company, of Franklin, Michi- 
gan, a set of friction hoisting gear, consisting of four frieticm wheels 
and four pinions, which were designed by Charles W. Copeland, of 
New York, and which precisely exhibited the Andrews invention ; that 
thèse wheels were put up at the mine in 1862, and speedily attracted 
attention ; and that by the same machine company, and by the Taun- 
tou Foundry & Machine Company, of Taunton, Massachusetts, and 
by Wayne & Eobinson, of Détroit, Michigan, 26 other wheels were 
made, before May, 1866, upon the same plan and pattem, for the 
Quincy Copper Company, the Albany and Boston mine, the Franklin 
mine, and the Ehode Island mine, ail near Lake Superior, and for 
use at the Hoosao tunnel, and for the Mount Hope Mining Company, 
of Ehode Island, and for the Port Henry Ore Company, of Port Henry, 
New York. The défendant also introduced testimony in regard to 
other wheels, which need not be examined hère. 

The drawings of the wheels which the Fishkill Company taade in 
1862, for the Franklin mine, are in existence, and are in conformity 
with the Andrews improvement ; but it is clear, from the testimony 
of the defendant's witnesses, — Cleaves, Funkey, and Lang, — that 
thèse wheels were not made like the drawings. They continually 
"bottomed," and had to be altered by chipping off the teeth and en- 
larging the clearances. The reason for the dissimilarity was prob- 
ably because neither the draftsman nor the manufacturer nor the 
workmen appreciated the importance of exact compliance with the 
drawings, or understood the relation which the size of the groove 
should bear to the size of the tooth in order to prevent bottoming. 
After the wheels were put to use they began to "bottom" by reason 
of this non-compliance with the drawings. 

In November, 1862, the Fishkill Company mado six wheels for the 
Port Henry mine, and in April, 1864, made six other wheels for the 
Quincy Copper Company. The drawings for the Port Henry wheels 
were made by Mr. Copeland, who probably made those for the 
Quin«y Company also. The drawings were like the Andrews im- 
provement, and the wheels, if they had been made in accordance 
with the drawings, would hâve been an anticipation of the patent. 
Nothing is known about the Port Henry wheels after they left the 
machine-shop, but the success of the Quincy wheels was not such as 



DELAMATEB V. WOODBUFF. 4:17 

to lead to the conclusion that they were made differently from the 
Franklin wheels of 1862. 

The Taunton Foundry & Machine Company made in October, 
1864, two wheels for the Albany and Boston mine; in November, 
1864, four wheels for the Hoosac tunnel ; and in October, 1865, two 
wheels for the Mount Hope mine; and in May, 1866, two more for 
the same mine. Ail thèse wheels had truncated teeth and square 
clearances. The drawings for the Albany and Boston gear were made 
by James M. Shepherd, engineer of the company, and were taken 
from the Franklin wheels ; but the unused wheel, now in existence, 
shows that it was not made in accordance with the drawings, and 
does not contain the patented invention. The Mount Hope wheels 
"bottomed," and, probably, did not contain the invention. No tes- 
timony was offered in regard to the history of the Hoosac tunnel 
wheels. It is not proved that any of the Taunton Company's wheels 
as made, or that any Fishkill wheel made prior to 1865, anticipated 
the patent. 

In October, 1865, two other wheels were made by the Fishkill 
Company for the Franklin mine. They were made from a new 
drawing, were divided into two parts in the center, instead of being 
solid, and were heavier than the wheels of 1862. One was intended 
to replace a broken 1862 wheel, and the other was ordered for a spare 
wheel. It does not appear who made the drawings, but they were 
drawings of the Andrews improvement. Cleaves, superintendent of 
the Franklin stamp mill, says: "The shape of the teeth was the 
same as the old ones after the chipping, and the shape of the grooves 
was the same, only deeper." Thèse wheels, in my opinion, actually 
contained the Andrews invention. There is no satisfactory évidence 
that they were not made like the drawings, but there is positive évi- 
dence that the wheel which was put up immediately upon its arrivai 
did its work without bottoming or the necessity of being chipped, It 
lasted till 1874. 

In November, 1865, two wheels were made by Wayne & Eobinson, 
of Détroit, for the Ehode Island mine, from drawings made by Mr. 
Shepherd in the summer of that year. The drawings closely foUowed 
the Franklin gear. The wheels were used but a short time and were 
very little worn, for the mine soon ceased to be worked. They were 
sent, in 1S75 or 1876, to the Osceola mine, in Calumet, Michigan, 
where they were unused till June, 1879, when they were set up and 
put to use. In August, 1879, a plastic cast of the friction wheel waa 
v.ll,no.4— 27 
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taken, -which is in évidence, and which shows that the wheel contaîned 
the Andrews improvement. There is no évidence that it had been 
turned again after it first left the foundry. The Franklin wheels of 
1865, and the Ehode Island wheels of 1865, anticipated the date of 
the invention by Mr. Andrews. I think that the wheels which the 
défendant constructed after March 15, 1870, and which confessedly 
were an infringement, were made from drawings which reproduced 
the Franklin gear in use in 1868, and there is satisfactory évidence 
that this gear is the same which was in use before 1867. 

The Woodruff & Beaoh iron works made, in the early part of 
1869, four wheels and four piniohs for the Calumet & Hecla Mining 
Company, from drawings of the hoisting gear of the Franklin mine, 
which drawings were made inSeptember, 1868, by Frédéric Labram, 
engineer of the Quincy mine. He examined the Franklin wheels 
and made his drawings like the new one at the Franklin, which had 
three grooves. The 1865 wheel had three grooves, one more than 
the 1862 wheels, and was in existence till 1874. The wheels and 
pinions made by the défendant between 1870 and 1878 were dn- 
plicate wheels, to replace those wom eut, and presumably to replace 
the 1869 wheels. 

The plaintiffs seek to show that the Delamater works had made 
Andrews' wheels for the Calumet & Hecla Company before 1870, and 
that the drawings for the plaintiffs' wheels were probably taken from 
the Delamater wheel. There is no satisfactory évidence that the 
Delamater works did make Andrews' gearing for the Calumet Com- 
pany before 1870. On the eontrary, the first gearing containing the 
invention, which the superintending engineer of the Delamater works 
saw in the Lake Superior mining région, he saw in 1870, at the Cal- 
umet and Hecla mine, and was told it was made by Woodruff. Thèse 
must hâve been the wheels of the Woodruff & Beach iron works. 
Thèse wheels were in opération in 1879. 

While it is not proved that the Woodruff wheels were reproductions 
of the 1869 wheels, yet the inference is quite strong that they were, 
and if so the infringing wheels were intended to reproduce wheels 
which were made two years before the date of the invention. 

Let the bill be dismissed. 



M'wiLLUMb MAHUi'â 00. V. BLUNDELIi. éld 

MoWiLLiAMS Manup'g Co. V. Blundell. 

{Circmt Oourt, D. Bhode Mand. February 24, 1882.) 

L REiBsnB— Omission not to Dbfbat Right. 

The omission of an unimportant .part of the machine, not a necessary or 
material part of the combination, the machine working equally well without 
it, will not defeat a reissued patent. There is nothing in the policy or terms 
of the patent act which forbids the omission of a part of the original inven- 
tion. 

2. Prior Usb— Patent not Invaudated. 

Where the prior use is several months after the invention, the patent will 
not be thereby invalidated. The time of the dlacovery and not of the applica- 
tion for a patent governs. 

3. OwNKRSHip— Pahtnehbhip Propertt. 

Where a patent was taken out in the individual tiame of otie of the partners 
of a flrm, and was never assigued to the ârm, no ulaim eau be made to the pat- 
ent by the flrm. 

4. Prior Use— Dbpective Patent. 

Prior use under a détective patent will not authorize the use of the inven- 
tion after the issuance of a renewed patent. 

5. 8aME — ACQUIEBOBNOE NOT INFERRED. 

A patentée ia not obliged to proceed agalnst ail infringers at the same time, 
and acquiescence will not be inferred from his neglect to do so. 

6. ACQUIBSCENOB OF THE PdbUO. 

Public acquiescence is important only to show exclusive possession by the 
patentée, and thereby create a presumption of title ; but positive adjudication 
of title is superior to public acquiescence. 

7. Injonction. 

Where the évidence of infringement is clear, and the patent is valid, injunc- 
tion should not be refused because the défendant oflers to give bond and 
security to pay any damage awarded against him. 

In Equity. Motion for a preliminary injanction. 

Daniel Ballou, for complainant. 

Wm. W. Douglas, for défendant. 

CoLT, D. J. The complainant having aequîred title by assignment 
to a certain patent issued August 3, 1869, to John Me Williams, and 
reissued March 23, 1880, for an improvement in die-holders for sorew- 
presses used largely in the manufacture of jewelry, asks that an 
injunction may issue against the défendant for an alleged infringe- 
ment. The old use of wedges to secure dies in the holder being sub- 
ject to serions objections, this invention of Me Williams aims to over- 
come them. It consists in the use of a sliding elamp-piece moving 
in a slot, arranged to adjust itself to the die, being forced against it 
by turning a screw inserted in one end of the holder. In the original 
patent we find described a pin Connecting the moving clamp-piece 
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with the screw. In the reissued letters patent, under whicli the com- 
plainant brings suit, while the spécification sets out that sucli a Con- 
necting pin may be used, the claim seems to contain no référence to 
it as constituting a pari of the invention. 

Practically, it was found that the pin was useless, and the holders 
were consequently made without it. The défendant, in the die-holder 
alleged to be made by him, leaves out this pin, and in conséquence 
dénies any infringement, upon the ground that he uses less than ail 
the éléments of the combination in the McWilliams patent. In other 
respects his die-holder appears identical with that of McWilliams. 
We do not think the omission of the pin protectâ the défendant. 
Whether it is claimed in the re-issue or not we do not deem impor- 
tant, because in our view it is not a necessary or material part of the 
combination — the machine works equally well without it. At most, 
it is a simple, subordinate thing, that might or might not be used, 
with little or no effeot upon the resuit. In appearance, substance, 
and principle the die-holder sold in the market and marked H. Blun- 
dell & Co. is like that made under the McWilliams patent. 

Another ground of defence is that the reissued patent, by enlarg- 
ing the scope of the original invention, is not for the same invention, 
and is therefore void ; the counsel citing the récent case of Miller v- 
Brass Co. Sup. Ct. Oct. term, 1881. The main purpose of the re- 
issue seems to hâve been to describe the invention more clearly, and 
in greater détail. The only .other différence we can find is that 
while the claim in the original patent mentions the screw as being 
connected to the sliding pièce, probably referring to the pin, no réf- 
érence to any such connection is found in the claim in the reissue. 
The most, therefore, that can be urged is that the claim in the orig- 
inal embraces more than the claim in the reissue. We hâve already 
said that the omission of the pin does not seem to us to constitute an 
essential or material change. But even if this were not so, there ia 
nothing in the policy or terms of the patent act which forbids the 
omission of a part of the original invention from the reissued patent. 
Carver v. Braintree Manuf'g Co. 2 Story, 432; Boomer v. Power- 
press Co. 13 Blatchf. 107 ; Knight v. Railroad Co. 3 Fish. 1; Chicago 
Co. V. Busch, 4 Fish. 395; Parham v. Sewing Machine Co. là. 468; 
Bump, Law of Patents, 186. 

The loasoning of the suprême court in Miller v. Brass Co. is appli- 
cable to cases of the enlargement of a patent in the reissue, and where 
it is iot a différent thing. In that case, in the original patent two 
domeg or reflectorj, with other devices, were used in a lamp as a 
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means of dispensing with a chimney, while in the reissue one dôme 
was used, with a new élément, namely, a chimney, added. Mr. Jus- 
tice Bradley observes: "Itis not oniy obviously a différent thing, but 
is the very thing the patentée professed to avoid and dispense with." 

The défendant further undertakes to prove by affidavits that Mc- 
Williams is not the original inventor of the die-holder. But the diffi- 
culty is that the time when his évidence fixes the prior use is several 
months after the time of the invention as sworn to by Mo Williams and 
another, and it is well settled that it is the time of the discovery, and 
not of the application, whieh governs. Nor is the position taken by 
the défendant, that he is the owner of the patent, supported by suffi- 
cient proof. It appears that the patent was taken out when he and 
Me Williams were in partnership; that the expenses incident to the 
issue were paid by the firm, and the patent used for the benefit of the 
firm whUe the partnership lasted, and that afterwards ail the firm 
property was sold to him. He now swears that this invention was 
considered as partnership property, and that consequently he became 
the owner by this transfer. In view, however, of the faot that the 
patent was taken out in the individual name of John Me Williams, 
August 3, 1869, and so far as appears was never assigned in writing 
to the firm, but was transferred April 23, 1877, by written assign- 
ment, afterwards recorded, to the Me Williams Manufacturing Com- 
pany, and of the other évidence, the défendant is far from making out 
his elaim of ownership. Nor do we see any reason for refusing an 
injunction in case it is warranted upon other grounds, because the 
défendant testifies that he is only carrying on business as agent for 
William H. Blundell, who, it seems, is his son. The die-holders com- 
plained of, and which are sold in the market, are labelled Henry Blun- 
dell & Co., and the évidence points to the défendant as the principal 
person engaged in their manufacture. If he is not the real maker he 
can be little injured by any restraining order. If he is the real maker 
the addition of the word "agent" should not protect him, 

The défendant further contends that there has been an acquies- 
cence for years on the part of Me Williams and his assignée in his 
use of the patent, We must remember, however, that the reissued 
patent was not granted until March, 1880, and that no prior use 
under the defective patent can authorize the use of the invention 
after the issuing of the renewed patent. Stimpson v. Westchesier R, 
Co. 4 How. 380; Hussey v. Bradley, 2 Fish. 362; Howe v. Williams. 
2 Fish. 396. 
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In April, 1880, within a mouth after the reissue, suit was brought 
in this coart by the oomplainant against Stephen T. Willetts for 
infringement, and answer made. At the Juue term, 1881, a decree 
was entered establishing the validity of the reissued patent, and 
enjoining the défendant. The fact that the judgment was obtained 
without résistance does not, in the absence of collusion, make it less 
Btronger évidence of the patentée 's rights. Orr v. lAttlefield, 1 W. & 
M. 13 ; Graver é Baker Co. v. Williams, 2 Fish. 133; Potter y. FuUer, 
2 Fish. 251. 

As this suit foUowed soon after entering the decree in the WtUetU 
Case, the complainant can hardly be charged with acquiescence. A 
patentée is not obliged to proceed against ail who infringe at once, 
and he is not gailty of acquiescence for not so doing. Van Hook v. 
Pendleton, 1 Blatchf. 184. 

To the allégation of the défendant that the publie bave not ac- 
quiesced in the invention, it is a sufficient answer to observe that the 
ground upon which suoh public acquiescence is important is that it 
shows exclusive possession by the patentée, and thus créâtes a pre- 
Bumption of title; and that in this respect positive adjudication, 
which we hâve hère, is often more satisfactory than acquiescence. 
Potter V. Whitney, 3 Fish. 77; 1 Low. 87. 

In this case the infringement seems clear, and, upon the évidence 
Bubmitted, the patent is valid ; therefore the injunction should not 
be refused because the défendant offers to give bond with surety to 
pay any damage awarded against him. Tracy v. Terry, 2 Blatchf. 
275; Tilghman y. MitcheU, 4 Fish. 615; Gibson r. Van Dretar^ 1 
Blatchf. 532. 

The motion is granted. 



Hapcood and othera v. Hbwitt.* 

(dreuit Court, B. /ndtana.) 

. Patents— iNTESTons — Rights op. 

Persons are not deprived of the right to take ont patents for theiT invention» 
by being in the service of otiiers, unless tliey liave been iiired and paid to exer- 
cise tlieir inventive facultiea for tlieir employers. 
, Bame— Rights of Employé. 

A contract, by which one person agrées to pay a sum of money for the time, 
lahor, and skill of another for a given period, gives the emplyer no right to an 
assignment of a patent that has been issued to the employé for an invention 
made duriog the period of his employment. 

•Aflrmed. See 7 Sup. Ct. Rep. 193. 
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8, Bame— RiGHTs OF Emplotek— Transfbe. 

If, under such contract, the employer had any right to the inventioil by vir- 
tue of the terms of the contract of employment, il was a mère naked license 
to make and sell the patented improvement as a part of its business. Such a 
right is a mère personal one, and is not transférable, and is extinguished by 
the dissolution of the corporation which exercised it. 

In Equity. 

John G. Williams and E. W. Pattison, for plaintiffa. 

Wood é Boyd and Chapman <è Hammond, for défendant. 

G-RESHAM, D. J. This is a suit brought by Charles H. Hapgood, 
James H. Hesse, and John Parker, trustées of Hapgood & Co., a 
defunct corporation, organized under the laws of the state of Mis- 
souri, and the Hapgood Plow Company, a corporation organized 
under the laws of the state of Illinois, against Horace L. Hewitt. 

The relief soûght is a decree compelling the défendant to assign to 
the Hapgood Plow Company, as the suocessor of the Hapgood Com- 
pany, or to the trustées of the last-named company, in trust for the 
Hapgood Plow Company, certain letters patent which the défendant 
caused to be issued to him for improvements in iron sulky plows. 
The bill is demurred to for want of equity. It avers in substance : 

That the défendant represented to the Hapgood Cîompany, which was organ- 
ized at St. Louis, under the laws of Missouri, to manufacture and sell plows 
and other implements, that he had had large expérience in the manufacture 
and sale of plows, and devising and making improvements of the same; that 
if employed by the company he Would dévote his time and services to getting 
up and perfecting plows and other goods in its line of business; that relying 
upon the defendant's représentations as to his skill in the manufacture of 
plows, and in devising improvements of the same, he was given employment 
by the company; that after being so employed the défendant became the 
owner of some of Ihe company's stock, and was made its superintendent; 
that in considération of a salary of $3,000 a year the défendant agreed to 
to dévote his time to the service of the company, and his skill in devising 
and making improvements in plows manufactured by it; that during his 
regular working hours, and with the aid of instructions, directions, and sug- 
gestions from the ofScers and employés of the company, the défendant suo- 
ceeded in getting up an improved iron sulky plow, the company paying for 
ail the labor and materials which were used in its construction; that the com- 
pany manufactured plows after the model so gotten up by the défendant and 
other employés, and on the twenty-sixth of March, 1878, the défendant being 
no longer in the service of the company, a patent was issued to him, on his 
application, covering certain parts of the improved ii-on sulky plow, and the 
défendant now claims the exclusive ownership of such patent; that after tha 
granting of the patent to the défendant, viz., on the flrst of January, 1880, 
the corporation of Hapgood & Co. was dissolved, and the trustées named 
were appointed, under the laws of Missouri, to wind up its affairs; that on 
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the twenty-seventh of December, 1879, a corporation was organized, under the 
laws of' Illinois, under the name of the "Ilapgood Plow Company; " tliat in 
getting up said plow, and the improvements which it embraced, the défendant 
did no more thaii it waa his duty to do under his employment, and hig 
employers, Hapgood & Co., in equity became the owners of the right to man- 
ufacture said plow, and of the right to a patent for anytliing that was patent- 
able as an Improvement of the same ; and that the Hapgood Plow Company 
became the successor of the Hapgood Company, and owner of ail its assets of 
every kind and description, including ita équitable right to said letters 
patent. 

Persons are not deprived of their right to their inventions while in 
the service of others, unless they hâve been hired and paid to exer- 
cise their inventive faculties for their employers. A contract by 
which one person agrées to pay a sum of money for the time, labor, 
and skill of another, for a given period, gives the employer no right 
to an assignment of a patent that is issued to his employé for an 
invention made during the period of his employment. The défend- 
ant represented to Hapgood & Co. that he had had a large expérience 
in the manufacture and sale of plows, and that he had a thorough 
knowledge of that business. It was the benefit of that knowledge and 
expérience the defendant's employer desired, and for which it con- 
tracted. The défendant was not expressly required by his contract 
with Hapgood & Co. to exercise his inventive faculties for the benefit 
of the Company, and there is nothing in the bill from which it can be 
fairly inferred that he was required or expected to do so. The bill 
avers that the défendant was aided and assisted by advice and sug- 
gestions from other officers and employés of the company in getting 
up the improved plow for which he obtained the patent. If the inven- 
tion was the joint work of the défendant and his co-employes he was 
not entitled to a patent as sole inventor. But, however this may hâve 
been, if Hapgood & Co. had any right to the invention by virtue of 
the terms of the defendant's contract of employment, it waa a mère 
naked license to make and sell the patented improvement as a part 
of its business. This right, if it existed, being a mère personal one, 
was not transférable, and it was extinguished with the dissolution 
of the corporation. Curtis, Pats. (4th Ed.) § 213; Cont. Wind-mill 
Co. V. Empire Wind-mill Co. 4 Fisher, Pat. Cas. 428. 

Demurrer sustained. 



COBURN V. SCHROEDBB. ^-o 

CoBUEN V. ScHROEDEE and others. 
{Circuit Court, 8. D. NewYwk. March 8, 1882.) 

1. Lettbhs Patent — Depences — Priob English Patent. 

An Ënglish provisional spécification is not a defence, under section 4920, lîev. 
St., until it has been printed, the invention described in it not being patented 
until the completed spécification is flled. 

Smith V. Goodyear Dental Vulcanite Co. 93 U. S. 416. 

2. Issues — Disclaimer— Epfect op. 

The issues in a patent case are not changed, on a rehearing, by a diso'aimer 
of a portion of the claim set up on the former hearing ; such disclaimer does 
not broaden the issue, but narrows it, 

3. REOPENiNa Gase, when Refusbd. 

A case will not be reopened for the purpose of allowing it to be orepared 
anew for trial. 

In Equity. On motion to open decree. 

Andrew J. Todd, for plaintiff. 

Samuel Gréenbaum, for défendants. 

Wheelee, D. J. Thia cause has now been further hèatd upon 
motion of the défendant to hâve the decree opened, and leave granted 
to put in as further defences to the patent an English provisional 
spécification, left by James Eitchie Butchard, January 22, 1866, at 
the office of the commissioner of patents in England, with a pétition 
for a patent, and other évidence of prior knowledge and use. The 
invention is understood to hâve been made in February, 1866. The 
introduction of the provisional spécification would be unavailing unless 
it would bring the case within the third division of section 4920, 
Eevised Statutes: "That it had been patented or described in some 
printed publication prior to his supposed invention or discovery 
thereof," 

In Smith v. Goodyear Dental Vulcanite Co. 93 U. S. 486, the inven- 
tion was found to hâve been made in the spring of 1855, and there 
was an English provisional spécification and patent in évidence. 
The court, at page 498, on this subject said : "Of the English patent 
of Charles Goodyear it is enough to say that though the provisional 
spécification was filed March 14, 1855, the completed spécification 
was not until the eleventh of September following. It was there- 
fore on the last-mentioned date that the invention was patented." 
This spécification is printed in a book entitled Spécifications of 
Patents, and, as printed in 1866, found in the Astor library, in the 
city of New York ; and it is urged that this would show a sufficient de- 
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scription in a printed publication. If this would be a sufficient 
printed publication, it would not be printed until the spécification 
had been left, for some time at least, and this invention was so soon 
after that, that this publication would not appear to be, and prob- 
ably was not, made until after the invention. 

ïhe oiher new évidence shown consists of afiQdavits of knowledge 
and use in England, France, and Canada, and at Buffalo, New York. 
The évidence of such knowledge and use in a foreign country would 
not, of itself, defeat the patent, or be material. Eev. St. § 4925.- 
The new évidence of use at Buffalo is set forth in the affidavit of John 
W. Sherwood, to the effect that in 1856 he there "personally made 
large numbers and quantities of said bottomless trays, divided into 
compartments containing two or more inside cells, as above stated; 
that the eame were at that time in common use for drug-store and 
other purposes." This évidence, if it was in, and should gain crédit 
to its full intent, would not show a knowledge and use of this inven- 
tion as patented, as the patent bas been construed. An urgent ap- 
peal is made for the opening of the decree on account of the alleged 
change of issue made by the filing of the disclaimer. As the issue 
was framed, and understood by ail parties, évidence of structures of 
more than two tiers was applicable, and as much so as it would be 
since two-tier structures bave been disclaimed; and, apparently, the 
défendants strove to obtain, and introduced, ail the évidence they 
could obtain of prior knowledge and use of structure of more than 
two tiers, and the plaintiffs strove to meet it. So there is not only 
no new issue, but the parties were not in any way misled in suppos- 
ing that the issue left after the disclaimer was filed was not in the 
case before. 

The défendants claimed and appear to hâve supposed that proof of 
two-tier structures would be sufficient to defeat the patent. They 
also apparently well understood that, a fortiori, proof of more than 
two-tier structures would, and to bave acted fuUy upon that under- 
standing. The disclaimer did not broaden the issue, but narrowed 
it. The parties hâve had a full opportunity to try, and hâve dili- 
gently availed themselves of the opportunity to try, the question 
which would be open if the case should be again opened. Therefore, 
the filing the disclaimer does not affect this question. There is no 
proof of any spécifie new évidence to be offered, except that of Sher- 
wood, accompanying the motion. It is really an application to pré- 
pare the case over again, although it has already been once, appar- 
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ently, thoroughly prepared and presented. This, although qnite 
frequently thought by losing parties to be désirable, is not by any 
rule of law or practice allowable. 
The motion must be denied. 



Eatmond V. Singes Mantjp'g Co. and others. 

{Circuit Court, D. Massachusetts. April 18, 1882.) 

Patent— Spkino Catch— AsTiciPATroN. 

Where tbe évidence shows tbat the daim was an invention antlcipated, the 
bill alleging the iufringcuieut will be dismissed. 

In Equity. 

T. W. Clarke, for complainani. 

Browne, Holmes dk Browne, for défendants. 

LowÈLL, C. J. The plaintiff is the owner of patent No. 101,140, 
granted to Lawyer & Gasten, March 22, 1870, for an improvement in 
sewing machines, and allèges an infringement by the défendants of 
the second claim of the patent, relating to a spring catch for keeping 
the shuttle in place. 

After careful and repeated examinations of the évidence, I think 
the défendants hâve prOved that this part of the invention was 
anticipated by James Bolton, in 1867, as alleged in the ainended 
answer. 

Bill dismissed. 



Hatwaed and another v. City of St. Lodis and another.* 
{Circuit Court, E. D. Missouri. April 14, 1882.) 

Lettbrs Patent — Extbnded Tbbm— Btatutb op Limitations. 

Where suit was brought for an infringement of reissued letters patent, reis- 
Bued in 1868, and a plea of tbe statute of limitations was interposed, hM, (1) 
that tbe state statute did not apply ; (2) that section 55 of the act of July 8, 
1870, had not been repealed, so as to relieye either party to the case from the 
fédéral limitation of six years after tbe expiration of tbe extended term. 

Demurrer to the plea of the statute of limitations. This is a suit 
for an infringement of letters patent of the United States, originally 

♦Reported by B. F. Rex, Esq., of the St. Louis bar. 
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granted in the year 1854, and reissued for an extended term of 
seven years in 1S68. The pétition allèges that the défendants "in- 
fringed upon the exclusive rights and privilèges intended to be 
secured to plaintiffs by the reissued letters patent, " but does not 
state when said rights and privilèges were infringed. The board of 
président and directors of the St. Louis public schools (one of the 
défendants) filed a separate answer containing — First, a gênerai déniai ; 
and, second, a plea that the alleged cause of action set forth in the 
pétition did not accrue to the plaintiffs within five years next before 
the commencement of the suit. 

D. M. Spier, Jr., and 0. B. Sansum, for plaintiff. 

Léo Rassieur, for the board of président and directors of the St. 
Louis public schools. 

Treat, D. J. The défendant pleads the statute of the state which 
requires suit to be brought within five years from date of cause of 
action accrued. 

The state statute does not apply, inasmuch as congress has fixed 
the date in .patent cases whereof the fédéral government haa exclu- 
sire jurisdiction. It is contended that the congressional limitation 
has been repealed. If so, no limitation would prevail, except as by 
the state statute. Without repealir.j what has been bo ably considr 
ered by other United States courts, it is held that the fédéral statute 
in this respect has not been repealed so as to relieve either of the 
parties to this case from the fédéral limitation of six years. The 
plea, therefore, is bad, but the pétition is very indefinite. 

As the case is presented, the défendants, if they désire to set up 
that the claim is barred by the fédéral statute, must aver the period 
of six instead of five years. 

Demnrrer is sustained.* 

*Act,Qf July 8, 1870, § 55; Eev. St. § 5599; Sayles v. Lmdsville City S. Co. 
9 FED. Rep. 512; Sayles \.L. & M. 8. R. Co. Id. 515; Sayles y.Duhuqv^ & S. 
C. R. Co. Id. 516. 
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The Gazelle. (Two Cases.) 
{District Court, D. Maryland. April 12, 1882.) 

Admiraltt— Chartbr-Partt— Satl, Port. 

Where a vessel is chartered for a voyage to a saf e TTorwegian or Danish port, 
as ordered on signing bills of lading, or as nearthereunto as she can safety get, 
and always lay and discharge afloat, lighterage, if any,to be at the expense and 
risk of the cargo, hdd, that the vessel could not be ordered to Aalborg, a 
Danish port, into whlch a vessel of her towage could never get by reason of her 
draught of water, and where she vould hâve to discharge the whole of her cargo 
into lighters two miles out in the open water of the Kattegat, at a distance of 
over 17 miles from the port, and at an anchorage proved not to be reasonably 
safe for that purpose. 

Hdd, that the f act being that the vessel could not get into the port, and that 
there was no anchorage near and customarily used in connection with it, where 
she could safely lay and discharge, it was the duty of the master to refuse to 
sign bills of lading purporting that he was going to deliver thè cargo there, 
even with the clause inserted, '' as near thereunto as the vessel can safely get, 
and always lay and discharge afloat." 

In Admiralty, Cross-libels. 

4- Stirling, Jr., for owncrs of the ship. 8. T. Wallis and H'. G. 
Kennard, for owners of cargo. 

MoEEis, D, J, On June 16, 1881, the Norwegian bark Gazelle, 
571 tons, beîng then in the port of Baltimoroj was chartered by her 
master, under the usual grain and petroleum charter used in the At- 
lantic ports of the United States, to Messrs. Meisner, Ackerman & 
Op., of New York, for a voyage from the port of Baltimore to "a safe, 
direct Norwegian or Danish port, as ordered on signing bills of lading, 
or as near thereunto as she can safely get, and always lay ahd dis- 
charge afloat, " The charterers agreed to f urnish a fuU cargo of re- 
fined petroleum in customary barrels, arid to pay freight at the raté 
of three shillings three pence per' barrel. The lay days in Baltimore 
were to expire July 6th, and for discharging at port of discharge cus- 
tomary dispatch. Demurrage to be at the rate of 11 pounds ster^ 
ling per day. The cargo to be reoeived and delivered along-side the 
vessel within reach of her tackles. Lighterage, if any, always to be 
at the risk and expense of the cargo. The cargo, consisting of 3,131 
barrels of refined petroleum, was put on board by the charterers, and' 
on July 6th they tendered to the master of the Gazelle bills of lading, 
ordering the yessel to the port of Aalborg, on the eastern coast of 
Denmark. The master refused to sign the bills of lading, exeept with 
protest as to the port noted on them, upon the ground that Aalborg 
was a port into which, on account of shallow water on the bar, no 
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vessel of the tonnage of the Gazelle could enter, even in ballast, and 
because, as be alleged, tbére was no anchorage near the port wbere 
he could, with safety, lay at anchor and discharge. He did say, after 
some discussion, that he would sign bills of lading containing the words 
"or as near thereunto as the vessel can safely get, and always lay and 
discharge afloat ; " but subsequently, upon the charterers assenting to 
this clause being inserted in the bills of lading, he refused, saying, in 
effect, that as he knew the fact to be that there was no place near Aal- 
borg where his vessel could safely lay and discharge, and as he knew 
beforehand that he would hâve to go to the nearest safe port, he would 
not sign any bills of lading which might, in any way, commit him 
to anything else. Neither pa,rty being willing to yield, the master 
libelled the cargo for démarrage and damages, and the charterers 
hâve libelled the ship for breach of the charter-party. 

The charterers contend, firstly, that by the literal meaning of the 
language of the charter-party, as well as by the meaning which estab- 
lished usage and custom bas uniformly given to it, the ship may, 
under it, be ordered to any safe commercial port within the range 
described in the charteirparty, whether she can get into it or not, 
provided there is an anchorage near the port castomarily used in 
connection with it, and where it is reasonably safe for the ship to 
lay and discharge ; and they claim that there is such an anchorage 
used in connection with the port of Aalborg, in the Kattegat, off the 
bar at the entrance of the Limfiord. In the second place, they claim 
also that in Baltimore, New York, and other Atlantic ports of the 
United States, by the established usage and custom of the trade with 
respect to similarly-worded charters, the contract is understood to be 
that if the port to which the ship is ordered is a port within the range 
described in the charter, and one where foreign commerce is carried 
on, the mastèr, upon being ordered, is obliged to sign the bills of lad- 
ing and sail for it ; that if the master had intended to refuse to gO to 
that port, the custom and usage require that he should bave ex- 
cluded and excepted it from the range of ports described in the charter, 
and, not having excepted it, he is obliged to sign the bills of lading 
and sail for it ; that if, arriving off the port, he cannot enter it by 
reason of a permanent obstacle, and finds that he cannot safely lay 
at the cùstomary anchorage and discharge, then he may make pro- 
test and go to the nearest port at which he can safely discharge. 

As to this latter custom which the charterers hâve attempted to 
set up, I do not find that the proof adduced established a gênerai 
aequiescence in respect to it. It is only quite recently that the ques- 



TBE GAZELLE. A31 

tîons bave arisen which would give rise to its opération; and while ît 
is shown that shippers and charterers hâve insisted in controversies 
with ship-masters that such was the contract and custom, and that 
Bhip-masters hâve generally, with some grumbling and hésitation, 
yielded and signed the bills of lading and set sail for the port objected 
to, it has not been shown that in any such case the port or anchor- 
age objected to was in fact unsafe, nor that there was any gênerai 
acquiescence by the owners or masters of ships in such a usage, or 
that they hâve accepted such a construction of the charter. 

Moreover, I do not think that such a usage, if proved, and it admis- 
sible under this charter and otherwise unobjectionable, could be 
Bustained as reasonable. If it were the fact that the ship eould not, 
eyen in ballast, enter the port and remain there always afloat, and 
that there was no anchorage near the port where she could safely lay 
and discbarge, and thèse f aots were known to the master, and he was 
aware that he would from necessity hâve to go to another port to dis- 
charge, a custom which would compel him to sign bills ofladingpro- 
fessing that he intended to deliver the cargo at such impossible port, 
"or as near thereunto as he could safely gèt, " etc., and then make a 
pretence of an effort to go there, might very well suit the merchant 
who had purchased the cargo and chartered the ship on a foreign 
order, and was only interestedto get the ship cleared and clean bills 
of lading into bis hands, but it would be compelling the master to de 
a senseless act, calculated to .mislead every one dealing with the bills 
of lading, and likely to give rise to expense, loss, and litigation. 

I think there could be no such lawful custom. On the contrary, if 
the facts in any case be as above stated, and the master knows the 
facts, then I take it td be his plain duty to refuse to sign the bills of 
lading unless he chooses to do so with protest as to the port noted on 
them. It is the peculiar business and duty of the ship-master to 
know what ports his vessel can enter, and what anehorages are safé, 
and signing the bills of lading without objection might resuit in com- 
mitting him to the acceptance of the port as safe. The Maggiè Mbore, 
8 Fed. Ebp. 620; Gapper v. Wallace, 5 Q. B. D. 166. 

I come, then, to the first ground on which the charterers put their 
case, viz., that the language of the charter, "to a safe Daniskport, or 
as near thereunto as she can safely get, and always lay and discharge 
afloat" and the obligation which, in ail the Atlantic ports, it is uni- 
formly undersfood and conceded arises from the use of that language 
in such a charter, requires that Ihe vessel shall go to any safe com- 
mercial port, witbin the range described in the charter, provided thera 
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is customarily used in connection with the port a safe anchorage, 
where she can safely lay and discharge, even if, on account of her 
draught of water, she can never get into the port itself . To prove this 
custom, many experienced shipping merchants and ship-owners and 
brokers of New York and Baltimore were called as wituesses, and 
they testified that such is the well-understood signification uniformly 
given to this form of charter by ail who use it. If the view I take of 
the facts of this case made it necessary for me to pass upon this 
point, I do not see how I could ignore a construction of a peculiar 
commercial oontract, in dailyuse in important transactions, which is 
shown to be acquiesced in and aoted upon by ail those who use it. 
Gracie -v. Ins. Co. 8 Cranch, 83; Reiiner Y.Bankof Columbia, 9Wheat. 
588. This construction does not, to my mind, conflict with or do 
violence to the language of the contract, and I cannot see that any 
one of its terms would beoome inconsistent if the full signification 
claimed to be given to it by the custom were written out in the con- 
tract itself. 

I am aware that in the court of appeal of England, in the case of 
The Alhumbra, L. E. 6 P. D. 68, in a controversy arising under a 
similar charter, that learned court refused to so interpret this lan- 
guage ; but the custom hère proved was not set up in that case, and 
there was no attempt to show the signification in which the terms of 
thèse charters are received and acted upon by those persons who are 
in the daily practice of signing them. The custom relied upon in 
that case was a custom of the port to which the ship was ordered, 
and the court held that a local custom of a port to which the ship 
might chance to be ordered was not admissible to construe the charter- 
party. I cannot but think that if the custom hère set up had been 
proved in that case it would hâve been admitted. 

But the claimants of the ship contend in this case that even if it 
be granted that the charter-party bas the meaning which under the 
custom is claimed for it, stni the master was justified in refusing to 
go to Aalborg or to sign bills of lading agreeing to deliver the cargo 
there. 

The port and town of Aalborg is situated in Jutland, on the south 
bank of the Limfiord, about 17 miles from its mouth at the Kat- 
tegat. The waters of the Limfiord are deep, but at its mouth there 
is a bar some 2,000 feet wide, on which there is ordinarily not over 10 
feet of water, and not usually more than 11 feet at the spring tides, 
Consequently, although from time immémorial there bas been a con- 
sidérable commerce carried on with the port, only vessels of very 
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small draught ean get up to it. Off the mouth of the Limfiord, outside 
the bar, there is no sheltered bay nor any indentation in the coast, but 
the coast line is a nearly straight north and south line. Vessels of the 
size of the Gazelle, which undertake to discharge their cargoes there, 
do 80 anchored out in the Kattegat, about two miles from the bar, in 
water about six fathoms deep. There they find a sandy bottom, afford- 
ing fairly good holding ground, and a growth of sea-weed which is said 
to hâve a tendency to keep the water smooth. The vessels which do 
business with the port are usually of email draught, able to cross the 
bar when loaded, and there are some steamers of larger tonnage 
which trade regularly between Aalborg and English ports. Thèse 
latter hâve lighters which they take in tow going out, receiving from 
them part of their cargo when over the bar, and in returning dis- 
charge into them sufficiently to lighten to 10 feet, and then tow 
the lighters in with them. Since 1876 there hâve been cargoes of 
grain and petroleum exported from the United States to Aalborg — as 
far as known, some 31 cargoes in ail. Many of thèse were in vessels 
of such size as to be able to get in over the bar after lightering a 
reasonable amount, and some two or three of larger size discharged 
their whole cargo outside, without accident or damage. 

There were called as witnesses on behalf of the Gazelle a number 
of Norwegian ship-masters familiar with the navigation of the Katte- 
gat, and they testify that it is well known to be a stormy, dangerous 
sea, liable at ail seasons of the year to sudden and violent winds from 
ail quarters ; that it is diflScult for vessels to escape from storms there 
because of the shoals and intricacies of the channels, the constant 
danger of being driven ashore, and the lack of harbors of refuge, so 
that masters, when they can, often prefer to run out into the open 
océan to escape a storm rather than risk encountering it in the Katte- 
gat. They state that a vessel lying at anchor oflf the mouth of the 
Limfiord would not be sheltered from any winds except from the west 
or land side, and in case of a wind springing up from any other 
quarter sufficiently strong to cause the ship to part her cables or drag 
her anchors, she could not make her escape and would hâve to go 
ashore ; that no mariner in the Kattegat seeking shelter would ever 
think of anchoring off the Limfiord as a place of safety ; that there 
are not to be found at the place any of the éléments which constitute 
a safe anchorâge, except the one fact that the water deepens very 
gradually out from the bar, and the proper depth for anchoring can 
be found with a bottom aflording moderately good holding; and, 
T.ll,no.4— 28 
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further, they show that there is no port of refuge where suoh a vessel 
could get protection nearer than Prederickshaven, distant about 25 
miles to the north, or Arhus, distant over 50 miles to the south. 

Without doubt, in the summer months, and about the time when 
the Gazelle might hâve been expeoted to hâve completed her voyage, 
storms are less fréquent and less violent, and some few vessels of her 
size are shown to bave discharged their cargoes at that season with- 
out accident. The masters of two vessels which hâve done so were 
examined. One of them says that he went there, having signed thé 
bill of lading under protest, and only consented to discharge at anchor 
off the Limfiord upon obtaining an agreement with the consignée 
for additional compensation. He testifies that with the most favor- 
able -weather and during the very best part of the summer, working 
often at night and on Sundays, he was three weeks discharging a 
cargo of petroleum. He asserts the anchorage to be unsafe at ail 
seasons of the year, and thinks a vessel would run less risk anchored 
in the middle of the Kattegat, where she would bave more room to 
maneuver in case she had to seek refuge. 

It is shown by thèse witnesses that the discharging of the cargo is 
necessarily slow, and liable to interruptions. The so-called lighters 
are small sea-going sail-vessels which ply between the ship and the 
port, which is upwards of 17 miles distant up the Limfiord, and if the 
water is rough they cannot lie along-side the ship. If any accident 
bappens to the ship there is no port nearer than Arhus or Ffedericks- 
haven where she could be repaired, and the ballast which she needs 
before she can proceed to sea after discharging her cargo must also 
be lightered out to her as the cargo is taken away. 

The considération suggested by this testimony, and the weight of 
the opinions of master mariners who hâve had full opportunities of 
knowing the facts and forming sensible judgment, bave convinced me 
of what I think any one, without the assistance of experts, would be 
inclined to suppose, viz., that an open anchorage two miles oS from 
a straight coast in a stormy northem sea, with no sheltered port or 
roadstead near, to which in case of threatened danger a ship could 
resort for refuge, could not be an anchorage where a vessel could 
safely lay and discharge her whole cargo, within the meaning of this 
charter-party. 

In claiming tbat the master sbould hâve excepted and excluded 
Aalborg before he signed the charter-party, if he did not consider 
the anchorage a reasonably safe one, the charterers bave not the ben- 
efit of whatever force there might, in a proper case, be claimed foï 
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that position, if there had been a long-continued and generally-Tinown 
practice of large vessels making Atlantic voyages to use this anehor- 
age, and it had been shown to hâve become a well-known roadstead,. 
used in connection with a well-known commercial port, to which a 
vessel under such a charter might reaaonably expect to be ordered. 

The master of the Gazelle, who, since he has been in command 
of that vessel, haa made seventeen voyages f rom Baltimore and thre& 
from New York to British and continental ports with grain, and who 
is a Norwegian and familiar with Danish ports, swears that he had 
never known of Aalborg as a port to which a vessel of the size of 
the Gazelle could be ordered under such a charter, and that it never 
occurred to him that he could be ordered there. 

No doubt there are commercial ports and roadsteads to which there 
are objections as places of safety, but which, having been more or 
less improved by artificial protections, and having, from the force of 
circumstances, become places of large commerce, hâve corne to b& 
well known as ports to which large vessels in great numbers do go. 
As to such a port or roadstead, it might, in a proper case, be said 
that long usage, the course of commerce, and the continued acqui-^ 
escence of ship-owners, had estopped them from now saying that 
such an objectionable port or roadstead is not safe, and under suck 
circumstances it might well be said that it the shipowner did not 
intend his vessel to go there, the charterers might require to be 
warned of it by a spécial exception in the charter-party. 

It is plain, I think, that Aalborg and the anchorage ofif the Lim- 
fiord does not come within that class. 

Before the great increase in the exportation of grain and petroleum, 
the ports to which vessels were sent from the United States were not. 
great in numbers and were well known ; but increasing trade and 
facilities for internai transportation hâve opened many new ports^ 
in ail parts of the world, to which vessels are now sent morô or 
less frequently. Aalborg is one of the ports to which this com- 
merce is new. It was commenced in 1876, and ôince then, in five 
years only, some 31 ships are known to hâve gone there from the 
United States. Of thèse some were under charters in which that 
port was specially named and agreed to, and a spécial rate of freight. 
paid, and almost ail were vessels of such size thàt a reasonable 
amount of lightering enabled them to get over the bar and up to. 
the port. 

It has been also urged on hehalf of the charterers that the master 
of the Gazelle having, after this controvsrsy had arisen, proposed to- 
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the agents of the charterers to sign the bills of lading, provided the 
words "or as near thereunto as she can safely get, and always lay 
and discharge afloat," were interlined, and their agents, after only 
Bufficient delay to communicate with the charterers, having agreed 
to accept the bills of lading so amended, that thia was a compromise, 
and constituted a new agreement from which the master could not 
recède. But to my mind this was not a compromise. The bills of 
lading, before the proposed amendment, expressed that they were sub- 
ject to ail the conditions of the charter-party, and the interlinea- 
tion was merely putting there a portion of the very language of the 
charter. Nothing was done, in conséquence of the proposition of 
the master, which in the slightest way altered the position of either 
party. The master seems to hâve been persuaded that the inter- 
lineation would be suffîcient to call attention to the fact that he 
objected to the port, and could not go there, but subse(juently he 
concluded that as he knew he could not safely undertake to deliver 
the cargo at the port, nor near it, he ought not to sign a bill of lading 
purporting that he was going to attempt ii. In this I think he was 
right. 

In my judgment the libel filed by the charterers must be dis- 
missed, and there must be a decree in favor of the owners of the ship. 



Th2 Wiluam Gbanb. 

{DitMet Court, D. Maisaehxuettê. March 6, 188Z) 

COIXISION — STKAJkŒB AHD SAIIr-VKSSBl. — IkTBBSBCTIKO CkUTESKS — DtTTT OF 

Steamer. 

Where a steamer and a schooner were approaching each other in nearly op^ 
posite courses, and the schooner kept her course and a collision ensued, the 
steamer is in fault for not keeping out of the way. 

J. G. Dodge é Sons, for libellants. 

Morse <k Stone, for claimants. 

Nklson, D. J. This is a libel for damage by collision, filed by the 
owners, master, and crew of-the schooner Lucy K. Cogswell (with 
whom are joined the underwriters of her cargo) against the steam» 
ship William Crâne. 

The collision took place between 2 and 3 o'clock of the mom- 
ing of Jnly 31, 1881, oflf Cape Pogue, near the entrance of Vine- 
yard sound, the weather at the time being çlear, and the wiud 
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blowîng a strong breeze from S. W. The schooner, bound eastward 
aud heading B. S. B., was proceeding uuder her mainsail, foresail, 
and jib at a speed of nine knots. The steamer was bound west- 
ward, and was steaming on a course very nearly opposite to that 
of the schooner, at a speed of ten knots. The schooner struck the 
starboard side of the steamer just aft of the pilot-house, and re- 
ceived injuries which caused her to sink in about 20 minutes. 
The steamer suffered no injury. The defence of the steamer is that. 
the schooner changed her course, and did not show a lighted torch. 
As to the second defence, I am of opinion that the claimants hâve 
failed to make it out. The men on the steamer say that they did not 
see any lighted torch shown on the schooner. But, on the other hand^ 
those on the schooner swear that one was shown. I must place.more 
reliance upon this affirmative testimony than upon that on the other 
side, which is merely négative. The libellants claim that the schooner 
kept her course, and made no change of helm until the moment of 
collision, when the helm was put to starboard to avoid as much as 
possible the effect of the blow, but that the. change, of helm was 
much too late to affect the vessel's course. This is true, if the tes- 
timony of the master, mate, steward, and two seamen, who were ail 
the persons on board the schooner, is to be believed. They ail testify 
that no change of course was ma,de. The account given by the men 
on the steamer is that she was passing well to windward of the 
schooner, under slow speed, and the schooner had got well abreast 
of the steamer's bow, when the schooner made a sudden shear to 
windward, and ran directly into the steamer's side. 

The décision of the case turns wholly upon the question whether 
the schooner kept her course. If she did, then there iô no possible 
excuse for the steamer's running into her. The night was clear, and 
the schoonei: was seen, or should hâve been seen, from the steamer 
in ample season to avoid her. The account given by the steamer's 
men of this affair strikes me as highly improbable. The inaster and 
mate of the schooner, bôth' intelligent and experienced seamen, were 
on deck watching the approach of the steamer, and the mate was at 
the helm. What motive could hâve induced them, in such a situa- 
tion, to luff and bring their vessel against the steamer, I am unable 
to conjecture. Such an act would indicate the grossest ignorance, or 
else a, wilful and reckless purpose to imperil both property and Ufe. 
Np such imputation is made by the claimants, and is not to be believed 
for a moment. I am satisfied that the witnesses who hâve given 
this account of the accident are mistaken. 
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It ÏB mueh more probable that the accident was caused by the 
Bteamer's failing to make sufiScient allowance for the rapid rate of 
speed at which the two vessels were nearing eaeh other. They -were 
certainly within less than a mile of eaeh other whan the Bohooner's 
lights -were first seen from the steamer. From the testimony of 
the captain of the steamer the collision occurred within less than 
three minutes after they were seen. It also appears that other sail- 
ing-vessels were near the schooner at the time, and it is possible that 
their lights were confused with those of the schooner. But, at ail 
events, I am satisfied there was no change of course by the schooner. 
That being so, the steamer was bound at her péril to keep out of 
her way. 

Interlooatory decree for the libellants. 



BosB V. Stefhens & GoNDiT Tbansp. Go. 

(Oi/reuit Court, S. D. New York. March 9, 1882. 

1. Nbigugknch— Explosion dp Boilbb — Pbesumptton. 

Négligence may be inf erred from the f act of the explosion of a hoiler, whetlier 
there be any relation between the owner of the boiler and the party injured'or 
net. The presumption originates from the nature of the act, and not from the 
nature of the relations between the parties. 

2. Bame — BuKDBN OF Pkoof. 

Where an accident happens, as in the burstins; of a boiler, in the absence of 
explanatory circurastances, négligence will be praaumed, and the burden ia cast 
npon the owner to disprove it. 

3. Instructions. 

Instructions to the jury must be considered in their integrity, and not in 
isolated parts. 
4L New Tbial— Excessive Dahaseb. 

Where the verdict of the jury, in a case of damages for personal injuries from 
négligence, is not so obviously extravagant as to Indicate préjudice or partial- 
ity, it will not be disturbed. 

Cliauncey Shaffer, for plaintiff. < 

Butler, StUlman é Hubbard, for défendant. 

Wallaoe, D. J. The plaintiff was injured by the explosion of a 
steam-boiler which was being usèd by the défendant to propel a ves- 
sel chartered by the défendant to others to be used for the transpor- 
tation of passengers and freight. If the explosion resulted either 
from the carelessness of the employés of the défendant in charge of 
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èfae boiler, or from the négligence of the défendant in sending forth 
an unsafe and dangerous boiler to be used where human life would 
be endangered if the boiler should explode, it is conceded the de- 
fendant was liable. It ia oontended, however, that it was error to 
instruct the jury that they might infer suoh négligence from the f aot of 
the explosion ; and it is argued that such a présomption only obtains 
when the défendant is under a contract obligation to the plaintiff, as 
in the case of a common carrier or bailee. Undoubtedly the pre- 
Bumption has been more frequently applied in cases against carriers 
of passengers than in any other class, but there is no foundation in 
authority or in reason for any such limitation of the raie of évidence. 
The presumption originates from the nature of the act, not from the 
nature of the relations between the parties. It is indulged as a legit- 
imate inference whenever the occurrence is such as, in the ordinary 
course of things, does not take place when proper care is exercised, 
and is one for which the défendant is responsible. It will be suffi- 
cient to cite two cases in illustration of the rule, without referring to 
other authorities. 

In Scott V. London é St. Catherine Dock Go. 3 Hurl. & C. 596, the 
plaintiff, as he was paasing by a warehouse of the défendant, was 
injured by bags of sugar falling from a orane by which they were 
lowered to the ground. The court said there must be reasonable évi- 
dence of négligence; but where the thing is shown to be under the 
management of the défendant or his servants, and the accident is 
such as, in the ordinary course of things, does not happen if those 
who hâve the management use proper care, it affords reasonable évi- 
dence, in the absence of explanation by the défendant, that the acci- 
dent arose from want of care. This case is cited, with approbation, 
in Transp. Go. v. Downer, 11 Wall. 129. 

In Mullcn v. St. John, 67 N. Y. 567, the plaintiff, who was upon 
a street sidewalk, was injured by the fall of an unoocupied building 
owned by défendant; and it was held that, from the happening of 
such an accident, in the absence of explanatory circumstances, nég- 
ligence should be presumed and the burden cast upon the owner to 
disprove it. 

In the présent case the boiler which exploded was in the control 
of the employés of the défendant. As boilers do not nsually explode 
when they are in a safe condition, and are properly managed, the 
inference that this boiler was not in a safe condition, or was not 
properly mànaged, was justifiable, and the instructions to the jury 
weire correct. 
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The other questions which are preeented upon the motion are not 
sufficiently serious to deserve extended comment. The instructions 
to the jury must be conaidered in their integrity, and not in isolated 
parts, and so considered présent the law of the case fairly and cor- 
rectly. The évidence amply justified the jury in the conclusion that 
the défendant had not made such an examination of the boiler as 
prudence required, preparatory to its employment for the season of 
1878, and which, if made, would bave revealed the defect. 

The verdict undoubtedly awarded the plaintiff libéral damages for 
the injuries he sustained, but it is very difScult to measure the com- 
Densation which a party should receive for such acute suffering as 
the plaintiff experienced. Certainly the verdict is not so obviously 
extravagant as to indicate préjudice or partiality. The motion for a 
new trial is denied. 



The Joséphine Spangleb. 
{Circuit Court, 8. D. Mississippi.) 

LisiNs ON Vbbshl»— Pbiobitt— Stabb Dbcisis. 

Under the doctrine of siare demis " the lien of a mortgage on a vessel duly 
recorded according to section 4192, Rev. 8t. , is înferior to ail strlctly maritime 
liens, but is superior to anj' subséquent lien for supplies furnished in the home 
port given by state législation." 

The De Smet, 10 Fed. Rbp. 483, foUowed. 

In Admiralty. On appeal. 

This is an appeal from the décision rendered in this case in the 
district court in January, 1881. The décision appealed from will be 
found in 9 Fed. Eep. 773. 

A . N. Lea, for mortgage creditors. 

Pitman é Smith, for lienholders. 

Pardee, g. J. The steam-boat Joséphine Spangler haviug been 
libelled, condemned, and sold, varions parties intervened, claiming the 
right to be paid from the proceeds. The district court rendered an 
elaborate decree, marshalling the varions liens and claims, and from 
that decree George H. Quackenmeyer, the Yazoo City Oil Works, and 
Charles J. Edwards, Adam Fox, and W. L. Burton, intervening libel- 
lants, hâve appealed. The claim of Quackenmeyer, which was re- 
jected by the district judge, is for money advanced to the owners 
which it is claimed was used in repairs on the boat, and was to be 
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secured by a deed of trust under an agreement renting to said Quack- 
emneyer for one year, with certain privilèges of board and passage, 
the bar of tlie boat. As the boat was sold before the year expired, 
by some eiglit months, he claims a proportional amount of the money 
advanced, and that the same be declared a lien on the proceeds of 
the boat. The district judge found that the money was advanced to 
the owners to enable them to pay part of the purchase money. No 
deed of trust was given, and of course none was reoorded, under sec- 
tion 4192, Eev. St. 

It is difficult to see how any arguments even can be made in sup- 
port of Quackenmeyer's pretenaions. He is not a mortgagee, a ship- 
per, or passenger, nor a furnisher of supplies. He may be a char- 
terer without freight, or a limited owner, but it is clear that he has no 
lien, maritime or domestic. The claim of the Yazoo Oil Company is 
for moneys advanced to the officers of the boat to buy cotton seed to 
be shipped to the oil company, and upon which the boat was to earn 
freight. No seed was bought, but the money advanced was used to 
pay the expenses of the boat. As no seed was bought there was no 
freight ; without the freight there was no lien. 

The différence noted by counsel between this case and the Hardy 
Case, 1 Dill. 460, is exactly the thing which is fatal to his claim for 
a lien. The contract between the parties may be a maritime con- 
tract, wholly relating to maritime services, but no lien results on ac- 
count of freight until it has been offered and accepted. If the money 
advanced by the oil company was used to pay the expenses of the 
boat, or for repairs, there may be a lien under the laws of Missis- 
sippi ; and that there is such a lien may be taken for granted, so far 
as the decree now to be rendered is conoerned. The other claimants 
appealing — Edwards, Fox, and Burton — held liens under the laws of 
Mississippi ; in other words, liens for supplies and materials in the 
home port. The question presented by them is whether such liens 
are not entitled to priority over a prior mortgage duly recorded 
under section 4192, Rev. St. I hâve held this case scfme time to ex- 
amine this question in the case of The De Smet, 10 Pbd. Eep. 483, 
lately argued and decided in this circuit for the eastern district of 
Louisiana. In that case the identical point was raised, and after the 
most caref ul examination of the authorities and the reason of the rule, 
I decided that for some years in this circuit the rule "that mortgages 
of ships duly recorded under article 4192, Rev. St., were entitled to 
priority over subséquent domestic liens under the state law," had pre- 
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vailed ; that this rule haà become the law of this circuit ; and that 
the doctrine of stare decisis must be foUowed. 
The case must go against thèse appellants on this ground. 

See S. C. 9 Pes). Eep. 773. 



Thb C. m. Titus* 

{Circuit Court, 8. D. New York. January 31, 1882.) 

Balvagb Service — Absencb of Nbcebsitt — Liabilitt of Cargo. 

The absence of any immédiate necessity for the service rendered, even 
though of a salvage character, qualifies the power of the carrier ; and where, 
in addition, the owner of the cargo, though accessible, was not communicated 
•with, and there was an évident attempt, by concert between libellant and the 
master, to throw the whole expense on the cargo, the right to enlorce the de- 
mand is forfeited as respects the cargo. 

In Admiralty. 

E. D. McCarthy, for libellant. 

J. A. Bush, for claimant. 

Blatchpord, c. J. Assuming that the service in this case was a salv- 
age service as respects the cargo, bat not deciding that it was, there 
was no pressing necessity for the service without communicating with 
the owner of the cargo, who was immediately accessible. The absence 
of Buch necessity must qualify the power of the carrier, as the power 
is founded solely on the necessity. The views stated by the district 
judge, in his opinion on this subject, are those sanctioned by principle 
and précèdent. In view of the absence of immédiate necessity, of 
thé exaggeration of the claim by unduly increasing the time charged 
for, of the antedating of the written agreement, and of the évident 
attempt, by consent between the libellant and the master, to throw 
the whole expense on the cargo, the demand, even though of a salvage 
character, must be held to be one the right to enforce which bas been 
forfeited, as respects the cargo. The libel is dismissed, with costs to 
the claimant in the district court, taxed at $37.50, and his costs in 
this court, to be taxed. 

•Reported by S. Nelson White, Esq., of the New Tork bar. 
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The Warren. 
(DUtriel Court, E. D. Nm York. 1882.) 

■ÇoixisiON IN East River — Pbrby-Boats — Apportionmeiit and Damages. 

A boat, the O., on her regular trip up the East river from Fulton street to 
Hunter's Point, and a ferry-boat, the W., plying between Grand street, Brook- 
lyn, and Grand street, New York, came In collision a short distance above the 
ferry-slip, near the New York shore, and the O. was sunk. The 0. had come 
up along the New York piers, to be in the eddy of the tide, which was running 
down, had gone out in the river a little to avoid a steam-boat then making a 
landing at Grand-street pier, straightened up, and exchanging signais with the 
W. sheered again out into the river. The W. had stopped when haif way 
across, and, heading nearly down the river to allow the steam-boat above men- 
tioned to go inside and land, then signaled the O. to go to port, and started 
ahead at the same time to reach her slip. Réld, that both wero in fault, and 
the damages should be apportioned. 

The case of The Vayuga (1 Ben. 173 ; 7 Blatchf. 386) distinguiahei/ 

In Admiralty. 

H". T. Wing and R. D. Benedict, for libellants. 

Beebe, Wilcox dt Hobbs, for claimant. 

Benedict, D. J. In this case my conclusion is that the collision 
in question was caused by fault on both aides. The fault on the part 
of the Olyphant consisted in keeping near to the New York side of 
the river as she turned the Hook. The fault on the part of the War- 
ren consisted in starting up for her slip when she did, after seeing 
the position of the Olyphant. The case difEers from that of The Cay- 
uga, relied on by the libellants, in that hère the ferry-boat did not 
hold her course, but stopped under circumstances calcula ted to induce 
the Olyphant to adopt a course to pass ahead of her, and then started 
up again, and blew for the Olyphant to port, when, as the resuit 
proved, it was not possible for the Olyphant, with helm hard a-port, 
to get outside of the ferry-boat before the beats came in contact. 
Fault on both sides being found, the damages must, of course, be ap- 
portioned between the two colliding vessels. An interlocutory decree 
to that effect will be entered, with an order of référence to asoertain 
the amount of the damages. 
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The Amos C. Barstow. 

{District Court, B. D. New York. April 3, 1882.; 

Collision — Appkoaching Head on — Dutt to Port IIelm. 

Where a sail-vessel and a tug were approachlng each other head on, or nearly 
so, and a collision ensued, Md, that the tug waa in fault in noi porting her iielm. 

C arpenter â Mosher, for libellant. 

Miller, Peckham é Dixon, for respondent. 

Bbnkbict, D. J. There is in this case an abundance of conflicting 
testimony, but the controUing facts can be discovered without mueh 
diflBculty. Tiie two vessels were rounding the lower point of New 
York island, sailing in opposite directions on curved lines ; the Amos 
C. Barstow being bound into the North river, and the tug bound to 
pier 3, in the East river. They came in collision ofif pier 2, in the 
East river. At the time of the blow both vessels were beariiig in 
towards the New York piers, the Barstow under a port helm, and the 
tug under a starboard helm. If the vessels, as they neared each other, 
were approaching head on, or nearly so, the tug was of course in fault, 
because under such circumstances it would be her duty to port her 
helm instead of starboarding, as she did. That the vessels were 
approaching head on or nearly so, as they neared each other, is dis- 
closed by the testimony of the pilot of the tug. From the testimony 
of this witness it is évident that he saw the Barstow approaching him 
nearly head on ; that he starboarded his helm, although he saw that 
the Barstow was then porting; and that the collision was caused by 
an effort on his part to shoot in to pier 3 ahead of the Barstow, when 
it was his duty to allow the Barstow to pass between him and pier 3, 
as she had the right and was evidently intending to do. 

My conclusion, therefore, is that the collision in question was caused 
by the fault of the tug, and not by any fault on the part of the 
Barstow, and accordingly the libel is dismissed, with costs. 
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UNITED STATES SUPREME COURT. 



Bemoval of Cause. 

IIyde V. KuBLE, 3 Morr. Trans. 516. Thia was a suit begun by Ruble & 
Green on the sixth of March, 1880, in a state court of Minnesota, against the 
plaintifEs in error, who were défendants below, upon an alleged contract of 
bailment made by ail the défendants as partners. The amount involved was a 
little more than $500. The plaintiffs were both citizens of Minnesota. One 
of the défendants was a citizen of Minnesota, but the others were citizens of 
Wisconsin and lowa, and the business of the alleged partnership was carried 
on in Minnesota. After answers were flied, ail the détendants âled in the 
state court a pétition for the removal of the suit to the circuit court of the 
United States for the district of Minnesota, on the ground of the citizenship 
of the parties. At the next term of the circuit court the cause was remanded 
to the state court. Another pétition was flled by ail the défendants who were 
not citizens of Minnesota for a removal of the suit as to themselves, on the 
ground that there could be a final détermination of the controversy, so far as 
it concerned them, without the présence of the défendant, who was a citizen 
of the state, as a party. Whereupon the state court, under the second clause 
of section 639 of the Kevised Statutes, ordered a removal, so far as concerned 
the petitioning défendants, leaving the suit to proceed in that court as to the 
other défendant. When the case was docketed in the circuit court, under this 
second removal, it was again remanded. To reverse thèse several orders of 
the circuit court this writ of error was brought. 

The décision of the suprême court was reudered January, 1882, by Mr. 
Chief Justice Waite. Where an action is brought in a state court by citizens 
of that state against several défendants alleged to be copartners, only one of 
whom is a citizen of such state, while the others are citizens of other states, 
the right of removal as to the subject-matter of the suit does not attacli to the 
défendants who are non-residents, under the flrst clause of the second section 
of the act of 1875, because ail the parties on one side of the controversy are 
not citizens of différent states from ail the parties on the other. Neither can 
it be removed under the second clause of the same section on the ground that 
there was in the action a separate controversy whoUy between citizens of dif- 
férent states, notwithstanding separate answers were filed denying the exi^t- 

(445) 
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ence of the pai'tuership, and any contract betweon tliemselves and the plain- 
tiffs. ïo entitle a party to removal under this clause there must exist in the 
suit a separate and distinct cause of action, in respect to whicli ail the neces- 
sary parties on one side are citizens o£ différent states from those on auother. 
Nor is it reraovable under the act of 1866, (Rev. St. § 639, cl. 2,) because this 
was repealed by the act of 1875. 

The cases cited in the opinion M'ere: The Removal Cases, 100 U. S. 457; 
Blake v. McKim, 103 U. S. 336; Baruey v. Latham, Id. 205. 

Note. And see, as to repeal oftheactof 1866, Clark v. Chicago, M. & St P. R. Co. «nw, 355 ; Bweel'a 
Adm'r v. Chicago, M. & St. P. R. Co. Id. ; Wormser T. Dahlman, 16 Blatchf. 319 ; Railroiid Co. v. Mis. 
slssippi, 102 U. S. 141 j MoLean v. Chicago, M. & St. P. B. Co. Id. 309j Girardy v. Moore, 3 Woods, 397; 
Osgood V. Chicago, etc., R. Co. 6 Biss. 330 ; Chicago v. Gags, Id. 467 ; Carraher T. Brennan, 7 Bias. 497 ; 
Arapahoe Co. T. Kansiis & P. B. Oo. 4Dill. 277; Buroh v. Davenport, etc., R. Co. 46 lowa, 449; Worm- 
ser T. Kline, 67 How. Pr. 286 ; New Jersey Zinc Co. v. Trotter, 23 lut. Rev. Bec. 410; Ei parte Grim- 
ball, 8 Cent. L. J. 151; Cook T. Ford, 4 Cent. L. J. 660. 

liife Insurance. 

Benneoke v. Connectiout Mut. Life Ins. Co. 14 Chi. Leg. News, 267 
A suit on a policy of life insurance was commenced in the circuit court of 
McLean county on the eighteenth day of April, 1878, by a déclaration on the 
policy o£ the insurance. Défendant filed a plea of the gênerai issue only. On 
the pétition of the défendant the case was transferred to the circuit court of 
the United States for the southern district of Illinois. It was admitted by the 
insurance Company that there was no other defence in the case than what 
arose from the forfeitureof the policy by reasonof the fact thatBenneckehad 
gone south of the thirty-second parallel of latitude, between the flrst of July 
and the flrst of November, without the consent of the company previously 
given in writing; and on the facts of the case it occurred as a question whether 
the forfeiture had been waived by the company, on which question the judges 
wereopposed.and the presiding judge being of opinion that the forfeiture had 
not been waived, judgment was entered for the défendant, "Whereupon, and 
on motion of the défendant, by its eounsel, it was ordered that the state of 
the pleadings, and the facts found, and the question on which the judges dif- 
fered, be certifled according to the request of the défendant, and the law in 
that case made and provided, to this court to be flnally decided. 

The cause has accordingly been brought to this court by certificateof divis- 
ion of opinion and writ of error, and decided at the October term, 1881, Mr. 
Justice Woods delivering the opinion of the court aflBrming the judgment of 
the circuit court to the effect: A waiver of a stipulation in an agreement, to 
be effectuai, must not only be made intentionally, but with knowledgeof the 
circumstances. So, where neither the agents of the company nor the company 
itself knew that the party named in the policy was dead at the time of the 
application for a permit to travel and live in districts prohibited by the policy, 
it is not a waiver of the forfeiture for so doing without permission of the 
company. Further, that the ratification of an act of an agent, previously un- 
authorized, to bind the principal, must be with a full knowledge of ail the 
material facts. 

The cases cited in the opinion were: Owings v. Hull, 9 Pet. 607; Diehl v. 
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Insurance Co. 58 Pa. St. 452; Bevin v. Conneeticut Mut. L. Ins. Ce. 23 Conn. 
244; Viall v. Genesee Mut. Ins. Co. 10 Barb. 440; Earl Darnley v. L. C. & D. 
E. Co. Law Eep. 2 H. L. 43; Combs v. Scott, 12 Allen, 496. 

Collision between SaiUng-Vessels. 

The Annie Lindslby -d. Brown. This action was brought to recover 
damages sustained by the sehooner Saille Smith in a collision with the brig 
Annie Lindsley, whicli resulted in the sinking and total loss of the Smith and 
her cargo. The owners of the sehooner brought suit against the brig in the 
district court, and the district court having rendered a decree in their favor, 
the claimants of the brig appealed the case to the circuit court, by which the 
decree of the district court was affirined. The claimants then appealed ta the 
suprême court of the United States, which rendered judgraent on December 
5, 1881, aflarming the decree, the opinion being given by Mr. Justice Woods. 
The flndings of fact by the circuit court are conclusive, and the court cannot 
look Into the évidence, which is not part of the record of this court. The act 
of February 16, 1875, (1 Sup. to the Kev. St. 135,) provides that the circuit 
court, in cases of admiralty and maritime jurisdiction on the instance side 
of the court, shall iind the facts and the conclusions of law, and state them 
separately. Where the circuit court found the facts to be that a brig and a 
sehooner were approaching eaoh other nearly end on, the latter heading west 
by south, the former about east-north-east; and the wind east of south, and 
fresh ; and on the discovery of the brig the sehooner ported, but the brig, on the 
discovery of the sehooner, starboarded and then ported, but too late to change 
the course given to her by starboarding: Reld, that the brig was in fault 
for violating the sixteenth rule of navigation, which requires both vessels, 
when approaching end on, to put their helms to port, so that each may pass on 
the port side, (Rev. St. § 4233,) and that the négligence of a lookout, which 
has no part in bringing about the collision, cannot be regarded. 

Benedict, Taft & Benedict, for appellant. 

Butler, Stillman & Hubbard and Wilhelmus Mynderse, for appellees, 

The cases cited in the opinion were: The Abbotsford, 98 U. 8. 440; The 
Benefactor, 102 U. S. 204; The Adriatic, 103 U. S. 730; to the point of prac- 
tice. And The Farragut, 10 WaU. 334; The Fannie, 11 Wall. 238; as to the 
neglect of the lookout. 

Infringement of Patent — Measure of Damages. 

GouLDS Manuf'g Co. v. Covting, 21 0. G. 1277. This was a patent case 
taken up to the suprême court of the United States, on appeal from the circuit 
court of the United States for the northern district of New York. The valid- 
ity of the patent and its infringement were not disputed, and the only ques- 
tions raised on appeal relate to the amount of damages the appellant is entitled 
to recover for the infringement of his patent. Décision was rendered on 
March 13, 1882, reversing the decree of the circuit court, and the opinion 
delivered by Mr. Chief .Justice Waite: Where a patent is for one of the con- 
stituent parts of a machine, and not for the whole machine, in estimating the 
amount of damages for its infringement it does not necessarily foUow that 
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the profits are to be conflned to what can be made by the manufacture and 
sale of the patented part separately. If, without the improvement, a machine 
adapted to the same uses can be made which will be valuable in the market 
and salable, then the inquiry is, what was the advantage gained by the use of 
the patented improvement ¥ But if the improvement is required to adapt the 
machine to a particular use, and there is no other way open to the public of 
supplying the demand for that use, then the infringer has, by his infringe- 
ment, secured the advantage of a market he would not otherwise hâve had, 
and the fruits of his advantage are the entire profits he has made in that 
market. 

W. F. Cogswell, for appellant. 

Elisha Foote, for appelleea. 

Fédéral Question. 

DuBUCLET V. State of Lootsiana, 2 Morr. Trans. 559. A suit begun in a 
State court of Louisiana to try the title of Dubuclet, plaintifl in error, to the 
ofiSce of treasurer of state, the duties of vrhich he was performing under a 
commission from the governor of the state. A pétition was filed by the plain- 
tifE in error for the removal of the suit to the circuit court of the United 
States for the district of Louisiana, and was granted by the state court, but 
was remanded by the circuit court on the ground that it was not in law re- 
movable, when it was taken up on error to the suprême court of the United 
States at the Oetober term, 1880. Mr. Chief Justice Waite, in rendering the 
décision, heM, that in a suit to déclare the right of the candidate declared 
elected to office, wherein it was alleged that many voters were prevented from 
voting by bribery, and in violation of the civil rights act, and that the poil 
was, on this account, rejected by the returning board in accordance to law 
and their sworn duty, which rejection elected him, that such a question arose 
under the state law and not " under the constitution and laws of the United 
States," and that the case was not, therefore, removable under the act of 
March 3, 1875. 

John Eay, for plaintifE in error. 

Conway Eobinson, for défendant in error. 

See Wigfini' Ftrry Ca. v. C- If A. R. Co. ante, p. 381 aad nota. 
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United States v. Central Pacific R. Co. 
[Circuit Court, D. California. April 17, 1882. ) 

1. Patent pok Land— Vacatino — Indispensable Paktieb. 

The owners of the land, in a suit to vacate a patent, are indispensable parties 
to the bill, and 'when tlie patentée has conveyed the land a bill against him 
will he dismissed for want of necessary parties. 

2. Mexican Grant — Within Extbriob Boundakies. 

Where a claim was flled for confirmatiom of a Mexican grant of 11 leagues, 
■within exterior boundaries eontaining three times that quantity of land, and 
the surveyor gênerai, in extending the public surveys, found the grant within 
the sphère of his opérations, and surveyed it in advance of confirmation, in 
pursnance of the statute of 1852, (10 St. at Large 90,) reserving nearly double 
the quantity necessary to satisfy the grant, and the survey was acquiesced in 
by the claimant, the land surveyed into sections, platted, and returned to the 
land-oiBce the surplus as public lands, which surplus was thereaf ter treated as 
public lands by the government, opened to pre-emption, offiered for public sale 
by proclamation of the président, and afterwards opened to private entry and 
homesteads, patents being issued therefor for ail such purposes, and to satisfy 
a congressional grant to the Central Pacific Bailroad Company, it seema that 
such surplus will be regarded as emancipated from the claim of the Mexican 
grânt, and that the patents issued therefor in the usual course of business of 
the land-office will be regarded as valid. 

3. Ex Parte Sttrvet. 

An ex parte survey of the exterior boundaries of a rejected Mexican grant, 
made by direction of the commissioner of the land-oflSce, after the lands em- 
braced in the supposed grant hâve been oflScially surveyed and disposed of as 
public lands, is not admissible as évidence on the part of the government in a 
suit to vacate a patent. 

In Equity. 

Wayne McVeagh, Atty. Gen., and Philip Teare, U. S. Atty., for 
complainant. 

Tully R. Wise, for défendant. 

Sawyer, C. J. This is a bill in equîty to vacate and ennui five 
several patents issued by the United States to the défendant, under 
the act of congress granting land to aid in the construction of the 
Central Pacific Eailroad, for something over 14,000 acres of land in 
the aggregate, on the ground that the patents were issued by mistake 
for lands not embraced in the grant by congress. 

The patents respectively bear date April 9, 1870, April 3, 1872, 
February 28, 1874, November 23, 1875, and June 6, 1879. The 
lands are ail odd sections, and lie within the limits of the grant desig- 
nated in the act of congress. On September 22, 1852, Andréas Pico 
presented to the board of land commissioners for settling titles to 
v.ll,no.5— 29 
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lands in California, in pursuance of the act of congress of March 3, 
1851, a pétition for a confirmation of a claim to a grant of a tract 
of land embracing 11 square leagues, called "Moquelamos." The 
description in the grant, as set out in the pétition, is as follows: 
"Eleven square leagues on the river Moquelumne, bordering upon the 
north npon the southern shore of said river; on the east upon the 
adjacent ridge of mountains ; on the south upon the land of Mr. Gulnac ; 
and upon the west upon the estuaries of the shore." There was no 
diseno accompanying the grant. The grant to Gulnac, referred to as 
the southern boundary, was surveyed in February and March, 1858, 
and the location became final by dismissal of the appeal in February, 
1862, before the congressional grant to the railroad company by con- 
gress. Thus, at the time of the congressional grant, the northern, 
western, and southern exterior boundaries of the Moquelamos grant 
were fixed and certain, and the only point of uncertainty is the loca- 
tion of the eastern exterior boundary-r-"the adjacent ridge of mount- 
ains" — and its proper location -would dépend upon where the ridge 
is situated, and what points of the ridge are to be taken for the Une. 
The range line of the public surveys, between ranges 7 and 8, cfosses 
the tract of land now claimed by the complainant to be within the 
exterior boundaries of the Moquelamos grant, on such a line as leaves 
about 90,000 acres to the west of said range line, and about 60,000 
acres to the east, making about 150,000 acres in the whole. The said 
range line, between ranges 7 and 8, lies further east than any point 
in the easternmost line of the lands of Mr. Gulnac — the Eancho el 
Campo de las Franceses — as finally located, and the final location 
corresponds very well with the diseno oi the grant filed in the case. 
So that, between the said range line on the east, the lands of Mr. 
Gulnac, as granted and located, on the south, the estuaries of the shore 
on the west, and the Moquelumne river on the north, there are about 
90,000 acres of land, or about 40,000 acres more than enough to sat- 
isfy the grant — 11 square leagues, containing 48,825 and a fraction 
acres — or nearly double the amount called for by the grant. To the 
east of said range line, between ranges 7 and 8, there are about 60,000 
acres claimed by complainant to be within the exterior boundaries of 
the Moquelamos grant, bounded on the north by the Moquelumne 
and on the south by the Calaveras rivers ; but no part of it is bounded 
by Mr. Gulnao's land, either as finally located, or as shown on the 
diseno to the grant — said Gulnac's land ail lying to the westward of 
said range line. About two-thirds of the lands now in question lie in 
that portion of the assumed Moquelamos grant which is east of said 
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lange line, between ranges 7 and 8, and about one-third to the west 
of said range line. 

In 1852 and 1853, the townsliip lines were run by the United 
States surveyor gênerai, laying off ail thèse lands within the 
boundaries of the Moquelamos grant, as claimed, into townships. 
In 1855 the section lines were run, and plats of the surveys filed 
in the proper land-ofiSce, for ail lands lying east of said range line, 
between ranges 7 and 8. From the time of the survey and filing of 
the plats, thèse lands, east of said range line, were treated as ail 
other surveyed public lands by the United States land-oflBce, and ail 
government offices having anything to do with them ; and pre-emption 
claims, and, after the passage of the homestead laws, homesteads, 
were recognized, proved up, allowed, and patented. In February, — 
on the fifteenth and sixteenth of February, 1859, — upon pubiic 
proclamation made by the président of the United States, thèse 
lands were offered at public sale at the land-office at Stockton, 
and Bome sold and patented; and, after such public sale, the lands 
were open for private entry, to any parties desiring to purehase in 
the same manner as ail other surveyed public lands are open to 
entry, after having been offered at public sale in pursuance of 
proclamation by the président, and many of them were so entered. 
In September, 1864, Messrs. Stanley & Hayes, attomeys for the 
claimant in the case pending in the United States courts, for con- 
firmation of the Moquelamos grant, addressed a communication, 
bearing date September 22, 1864, to the surveyor gênerai of the 
United States for the state of California, notifying him that the case 
was pending on appeal to the United States suprême court; that 
the land claimed lay on the Moquelamos river, and "includes and 
covers the land embraced in township (2) two north, ranges five, 
six, and seven east, Mount Diablo meridian; aiso township (3) three 
north, ranges five, six, and seven east, Mount Diablo meridian ; also 
township (4) four north, range 6 east, Mount Diablo meridian ; part 
of township south of Moquelumne river ; also township (4) four north, 
range seven east, Mount Diablo meridian; part of township south , 
of Moquelumne river; also township (4) four north, range five east, 
Mount Diablo meridian; part of township south of Moquelumne 
river." 

They further notified the surveyor gênerai that the lands thus 
described were "not subject to entry or pre-emption," and requested 
him to suspend ail proceedings in regard to pre-emption of "said 
lands, or any part thereof, until the final détermination of the daim." 
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On the notice is indorsed, "Suspended September 21, 1864," — one 
day earlier than the date of the notice. One of the dates is doubtless 
erroneous. On the same day the said surveyor gênerai addressed to 
S. P. Nye, register of the land-office at Stockton, a communication, 
bearing date September 21, 1864, informing him that the "town- 
ships and plats of townships, including the lands deacribed in the 
notice and request of Messrs. Stanley & Hayes, giving the same 
description as that contained in the notice, were "suspended to 
await the final détermination of the boundaries of the Eancho 
Moquelamos, now pending before the United States district court." 
The claim to the grant was finally rejected by the United States 
suprême court as fraudulent, February 13, 1865; and thereupon 
the surveyor generaî, on November 21, 1865, revoked said suspen- 
sion. AU of the lands described in said notice and request by 
Stanley & Hayes, in regard to which the surveys and plats 
were suspended, lie to the west of said range line, between said 
ranges 7 and 8, and within and constitute the 90,000 acres lying 
west of that line. Thus it appears that the attorneys of the 
claimant themselves limited their claim to lands lying west of said 
range line, between ranges 7 and 8, and only looked to those lands 
to satisfy this grant in case of a confirmation. There is no 
évidence that there was any other action on the part of the govern- 
ment, or any of its ofQcers, reserving said lands or suspending 
action with référence to pre-emptions, homesteads, sale, or entry 
of them, or any part thereof, from the time of their survey in 1852 
and 1855, down to the date of the withdrawal in conséquence of 
filing the plat of the location of the Central Pacific Eailroad, 
January 31, 1865, which was only 13 days before the final rejec- 
tion of the Moquelamos grant, after it had been pending for about 
13 years. With référence to the land lying east of the range line, 
between ranges 7 and 8, the certificate of Otis Perrin, receiver, 
and George A. McKenzie, register, of the Stockton land-ofiîce, is as 
foUows : " We do hereby certify that the records of this ofiice show 
that no land was ever withdrawn or reserved for the ' Moquelamos 
grant claim,' east of the line dividing ranges seven (7) and eight 
(S) east of Mount Diablo meridian." Thus it appears affirmatively, 
by the uncontradieted évidence, that prior to the issuing of the 
patents in question no action of any kind was ever taken by the 
government, or any of its ofiûcers, to reserve any portion of this 
land east of said range line for the satisfaction of the Moquela- 
mos grant, or for any other purpose except to satisfy the railroad 
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grant in question. On the contrary, thèse lands ■were townshiped in 
1852, sectionized in 1855, tlienceforth opened to pre-emption till 
February, 1859, when tliey were offered for public sale, and some of 
them Bold at Stockton in pursuance of the proclamation of the 
président of the United States, and thereafter held open for home- 
steads, pre-emption, and private entry, like ail other public lands 
of the United States. There is no légal évidence in the case that 
the eastern exterior boundary of the grant, or the "adjacent range 
of the mountains," is in fact east of the said range line, between 
ranges 7 and 8. AU the évidence indicates that the Gulnac claim 
never extended east of that line, and there is nearly double the 
amount necessary to satisfy the Moquelamos grant west of that line, 
that is, in fact, bounded on the south by the Gulnac grant. The 
évidence claimed by complainant to be admissible to show the loca- 
tion of the "adjacent ridge of mountains," and the eastern exterior 
boundary of the Moquelamos grant, is a certified copy of a plat of a 
Burvey and location of that line filed in the office of the surveyor- 
general of Califomia, June 3, 1879, made in pursuance of the direc- 
tions of the commissioner of the gênerai land-office, bearing date 
February 18, 1879. This proceeding is subséquent to the issue of 
thèse patents, and wholly ex farte. The Moquelamos grant had been 
rejeeted as fraudulent 14 years before, and ail the lands affected by 
the survey had been surveyed into sections, and in ail respects dealt 
with and treated as public lands by ail departments of the govern- 
ment for about 24 years. Nearly ail, if not quite ail, had actuaJly 
been patented by the United States to somebody. The statute 
authorizes the location of confirmed grants, but I know of none 
authorizing the location of rejeeted grants for any purpose, and 
especially for the location of the exterior boundaries of rejeeted 
Mexican grants many years after the rejection, embracing three 
times the amount of land called for by the grant, The lands were 
already offieially surveyed, and ail, or nearly ail, disposed of. The 
main purpose would seem to hâve been to make évidence for tbis 
contemplated case. Certainly, the United States land-office can no 
more properly thus make légal testimony ex parte against its 
grantees to defeat grants already made in contemplated suits, than 
any other grantor. 

The answer allèges, and the uncontradicted testimony also estab- 
lishes the fact, that ail the lands included in the patents in question 
were conveyed by the Central Pacific Eailroad Company to honafide 
purchasers before the filing of this bill. And it also appears that a 
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very large portion, if net ail the lands were aiso conveyed by the 
grantees of the défendant to various parties, so that now the lands 
are in the hands of numerous purchasers, many of them holding in 
small parcels. At the commencement of this suit, therefore, the 
Central Pacific Eailroad Company, défendant, did not own an acre 
of the land in question, and it had no interest whatever in this con- 
troversy. 

In 1876 the suprême court decided the case of NewJiall v. Sanger, 
92 U. S. 761, in which it was held that the odd sections within the 
exterior boundaries of the alleged Mexican grant called Moquelamos, 
the claim for confirmation of which had not been finally determined 
at the time of the withdrawal of the lands by the secretary of the 
interior in January, 1865, for the Central Pacific Eailroad Company, 
were not "public lands" within the meaning of the act of congress 
granting lands to that corporation, and were, therefore, not included 
in that grant, — a majority of the justices taking a différent view of 
that question from that taken, and still confldently entertained, by 
me, and reversing the judgment of this court on that ground. That 
décision settles the law upon that point, so far as this court is con- 
cerned, and is eontroUing in ail cases to which it is fairly applicable, 
and it is probably applicable to ail those lands embraced in the pat- 
ents now in question lying west of the range line between ranges 7 
and 8. I think, however, that it ought not to be held applicable to 
those lands situated to the east of said range line. The description 
of the Moquelamos grant is not very definite as to its eastern bound- 
ary. There is no diseno to make it definite. The quantity is lim- 
ited to 11 square leagues, and its southern boundary is the land of Mr. 
Gulnac ; and the eastern exterior boundary, as claimed by complain- 
ant, would carry it some nine or ten miles east of the eastern bound- 
ary of Gulnac's claim, while there is nearly twice as much land west 
of the range line between ranges 7 and 8, which bas, in fact, Gul- 
nac's land for a southern boundary, as is neeessary to satisfy the 
grant. Besides, the government of the United States surveyed the 
lands east of said range line as public lands, and in ail its depart- 
ments treated them in ail respects like other surveyed public lands, 
opening them to pre-emption, offering them for public sale upon 
proclamation by the président, and afterwards to private entry and 
for homesteads, and actually patented ail, or nearly ail, which had 
gone into second and still other hands before this bill was filed, and 
reserved an ample amount within the undisputed exterior boundaries 
for the satisfaction of the grant. 
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Tli3 appropriation act of August 31, 1852, appeàts to authorize 
proceedings restricting the location to smaller limits than the exte- 
rior boundaries, and surveying the surplus as public lands. The 
provision of the statute is : "For surveying private claims in Califor- 
nia which may bave been presented in good faith to the board of 
land commissioners, $22,500, provided, tbat the authority hereby 
conferred on the surveyor gênerai shall apply only to sueh uncon- 
firmed cases as, in the graduai extension of the lines of the public 
surveys, he shall find within the immédiate sphère of his opérations, 
and which he is satisfied ought to be respected, and actually surveyed 
in advance of confirmation." 

In this case there was a claim for the unconfirmed Moquelamos 
grant pending before the board of land commissioners, which, "in the 
graduai extension of the lines of the public surveys," the surveyor gên- 
erai seems to havefound "within the immédiate sphère of his opérations, 
and which he was satisfied ought to he respected and actually surveyed 
in advance of confirmation." He accordingly surveyed it, leaving an 
ample quantity of by far the best and most valuable portions of the 
land west of the range line mentioned to more than satisfy the grant, 
sectionizing and platting the surplus — being that part situate to the 
east of said range line — as "public lands," subject to be treated as 
other public lands, and retuming the surveys and plats to the proper 
land-office. This proceeding seems to hâve been authorized by the 
provision of the statute cited, and to bave emancipated that portion 
of the land lying to the east of the range line, between ranges 7 and 8, 
from any further claim under the Moquelamos grant. If that be the 
efifect, then, there can be no question that thèse lands, at least, were 
subject to, and embraced in, the congressional grant to the Central 
Pacific Eailroad Company. 

The claimant of the grant himself, also, as we hâve seen, by his 
counsel, limited his claim to the lands so reserved for the purpose 
lying west of the said range line, so that ail parties in interest 
acquiesced in limiting the eastern exterior boundary of the land out 
of which the grant was to be satisfied" to the said range line. Cer- 
tainly, if the doctrine of estoppel applies to any case as against the 
United States, it ought to be made applicable hère, where ail parties, 
including the claimant himself, for so many years acquiesced in ac- 
cepting said range line as the eastern exterior boundary of the land 
within which the grant was to be located. Besides, as before sug- 
gested, there is no sufificient légal évidence, as against the défendant, 
that the eastern exterior boundary is, in fact, east of that line. But 
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conceding thîs récent ex parte survey to be légal évidence, it surely 
is not entitled to greater weight than the strictly officiai survey of 
1855, executed under the express authority of the statute of 1852 
cited, by which the eastern boundary of the tract out of whieh the 
grant was to be satisfied, was located at the range line, between 
ranges 7 and 8, and ■which was ever afterwards, till after issue of 
thèse patents, acted upon by the government, the claimant himself, 
and the people at large, as properly located. 

Upon the facts disclosed in this case, it seems hardly consistent 
with good faith on the part of the United States, and scarcely worthy 
a great nation, at this late date, and after thèse lands hâve passed 
into the hands of numerous citizens as purchasers, to seek to vacate 
the patents upon which their titles rest. To many of thèse lands, 
especially to the west of the range line mentioned, a second patent 
has already been issued by the United States, and some of the occu- 
pants, it is generally understood, as a means of security from further 
annoyance, hâve acquired the title under both patents. 

The réservation of the lands by which they were taken out of the 
railroad grant is not made in express terms by the statute itself, but 
it is worked out by construction from implications as to the policy of 
the government, drawn from other statutes relating to other objects, 
containing express réservations as to those partieular objects, which 
to my mind are not very apparent, and are wholly unsatisfactory ; 
and which did not command the assent of ail the justices of the 
suprême court who sat in the case. Down to the décision in Newhall 
T. Sanger, the United States courts for the district of California, 
and the suprême court of the state, — and they may be reasonably 
supposed to bave been somewhat familiar with the condition of thèse 
matters, — held the lands in question to be within the congressional 
grant. Sanger v. Sargent, U. S. G. C. in pamphlet, decided in Sep- 
tember, 1874, and other cases in that court; C. P. R. Go. v. Yol- 
lancl, 49 Cal. 439, and other cases. So, also, some of the justices of 
the United States suprême court itself, including the justice from this 
circuit, took the same view; and the executive department of the 
national government had early adopted and for many years prior 
thereto acted upon that hypothesis. Even under the décisions of the 
suprême court, had the withdrawal for the railroad occurred two 
weeks later, the congressional grant, under the law as it is, would 
hâve taken efïect upon thèse lands. Ryan v. C. P. R. Co. 5 Sawy. 
261, affirmed; 99 U. S. 382. Yet the only différence in the condi- 
tion of the lands and the laws, as they were on the twelfth and four- 



UNITED STATES V. CENTRAL PACIFIC E. CO. 457 

teenth of February, is that on the intèrmediate day the baleful 
shadow of an overhanging fraud liad been floated away by a final 
rejection of the Moquelamos grant. On the twelfth of February 
thèse lands were not, and on the fourteenth they were, "public lands," 
within the meaning of the act of congress. Yet there had been no 
change in the title in the mean time. The rejection of the fraud- 
ulent claim only determined judicially where the title was. It 
simply adjudged that the claim was not valid, and consequently 
that the lands claimed then were, and that they always had been, a 
part of the public domain. There was no réservation for any other 
purpose than to ascertain whether they belonged to the United States 
or to private parties, and there was no necessity for a réservation for 
that purpose. Had the claim been confirmed it would hâve taken 
sufficient land to satisfy the grant, whether reserved or not, as it 
would then hâve been adjudged to belong to the grantee and not to 
the United States. The act of congress only granted, and only pur- 
ported to grant, lands that belonged to the United States, not those 
owned by private parties. 

Thèse observations are not made by way of criticîsm upon, or to 
question the propriety of, the décision of the suprême court, to which 
I yield implicit obédience, but to point the suggestions made réspect- 
ing the considération due from the government to the parties holding 
titles under the patents now in question. 

Aceepting the décision of the suprême court as correct, still con- 
sidering thèse facts, and the action of the government itself upon the 
opposite construction for a long term of years, — more than 20 
years, — the people who purchased are excusable if they supposed 
thèse patents carried a good title. They ought, certainly, to be en- 
titled to some considération at the hands of the government. And 
even as to the lands west of the said range line, the government, as 
weU as the courts, state and national, from the date of the rejection 
of the Moquelamos grant till the case of Newkall v. Sanger, — a period 
of 10 years, — took the view and acted upon it, that the odd sections 
were embraced in the railroad grant; otherwise, there would bave 
been no occasion for this, or other suits, to vacate the patents issued 
in pursuance of that view. 

But however the case may be on the merits, under the décision of 
Newhall v. Sanger, as to the lands lying east of the range line, between 
ranges 7 and 8, there is another point upon which the présent bill 
must be dismissed, as to ail the lands and patents in question. The 
Central Pacific Eailroad Company is the only défendant, and before 
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the filing of the bill it had conveyed ail the lands in question and 
ceased to hâve any interest in the subject-matter in controversy. Not 
a person who had any interest in the matters in controversy when the 
bill was filed has been made a party to this suit. The court is asked 
to vacate patents to large quantities of land held by numerous parties 
under thèse patents without anybody having an interest in the lands 
being a party to the suit. The parties in interest are not only 
proper but indispensable parties. No decree can be rendered an- 
nuUing or affecting the title of parties to land without their présence. 
They are entitled to their day in court. Shields v. Barrow, 17 How. 
130; Coiron y. Millandon, 19 How. 113; Barney v. Baltimore City, 6 
Wall. 285; Rihon v. Railroad Co. 16 Wall. 450; Railroad Co. v. Orr, 
18 Wall. 475. The défendant in this suit, having no interest in the 
subject-matter involved, is not even a necessary, if a proper, party 
to the bill to annul the patents. To vacate the patents on this bill 
would be very much like foreclosing a mortgage upon lands, in a suit 
against a mortgagor not personally liable for the debt secured, after 
he has conveyed the mortgaged lands, without making the owner of 
the lands a party. AU the indispensable parties are omitted from 
the bill, and those not necessary to be made parties are sued. 

The bill must be dismissed on this ground, if on no other, and it 
is 80 ordered. 



Briggs v. National Life Ins. Co. 

(Circuit Court, D. Massachusetts. April 14, 1882.) 

lirpE Insurance — Endowment Polict. 

A person holding an endowment poHcy, upon which he must pay annual 
premiuma, is entitled to notice of change of agency of the insuriv g companv 
before it can insist on payment of the annual premium on ihe very day it 
hecomes due. 

In Equity. On demurrer to bill. 

Thomas Weston, Jr., for complainant. 

R. D. Smith, for défendant. 

LowELL, C. J. The plaintiff's bill shows that he procured an 
endowment policy for $2,000, payable in 16 years from April 21, 
1877, one of the conditions of which was that he should pay annual 
premiums of $113.60 on the twenty-first of April in each year; that 
he paid the premiums for 1877, 1878, and 1879 ; that the company 
has its domicile at Washington, but had a gênerai agent and office 
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in Massachusetts; that the three premiumswere paid to the agent 
and were countersigned as coming from the Massachusetts office; 
that some time in April, 1880, hefore the fourth premium came due, 
the plaintiff was informed and believed that the company had ceased 
to do business in Massachusetts, and had given up its office; that 
he made many inquiries as to where and to whom he was to pay the 
premium, but was unable to learn ; that on or about April 18, 1880, 
he was informed that the premium was to be paid to a certain bank 
in Taunton; that he immediately ealled on the company 's former 
agent to inquire whether it was safe to pay to the bank, and was 
informed by said agent that the company had taken the collections 
out of the hands of their agents hère without their knowledge, but 
that he would ascertain where and to whom he should pay said pre- 
mium ; that the agent informed him, April 30th, that he could pay 
a bank in Taunton, and he tendered the amount accordingly, which 
was kept a few days and then returned with a statement that the 
policy was forfeited; that he was always ready and willing to pay, 
but had not sufficient notice, etc. The bill prays a reinstatement, or 
certain other relief. The défendant demurs. 

The only question argued is whether the bill, upon its face, brings 
the plaintiff within the principle of 1ns. Co. t. Eggleston, 96 TJ. S. 572. 
Both counsel agrée that if the assured had been in the habit of pay- 
ing the premiums to a local agent, the company bave no absolute 
right to change the agency without notice to the assured, and still to 
insist on payment at the very day; but the défendant insists that 
the failure to notify must be fraudulent, in order to give the assured 
an excuse for not paying at the day. They cite Thompson v. Knick- 
erbocker Life Ins. Co. 2 Woods, 547, but that was a case in which the 
company had been accustomed to give notice to the assured that his 
own note was about to become due, — a fact equally within the knowl- 
edge of the assured; and it ought certainly to require very strong évi- 
dence to erect such a custom into an estoppel, especially as the policy 
provided that notice should not be required. Undoubtedly, an actual 
promise to notify one who had not equal means of information would 
be binding. Leslie v. Knickerbocker Life Ins. Co. 63 N. Y. 27. And 
in lowa a custom to notify was held to hâve the same effect. Maycr 
v. Ins. Co. of Chicago, 38 lowa, 304. 

I understand the case in 96 U. S. not to turn upon a question of 
actual fraud at ail, but on fair and reasonable business conduct, by 
which one party shall not be misled to his injury by a change of 
place by the other. It is precisely as if the company itself should 
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remove its principal office, -without notice, to some other city than 
Washington, and try to forfeit the policies of ail those who \Yere mis- 
led by the change. 

The other question is whether the bill, rightly construed, allèges 
that the plaintiff was misled to his injury by the change of agency. 
The narrative is somewhat minute, and not sharply and technically 
affirmative or négative in its allégations. I agrée that ail pleadings 
are to be taken most strongly against the pleader, as was ably and 
learnedly shown by the defendant's counsel; but I add that a bill in 
equity is to be read reasonably. I do not find that it can fairly be 
inferred from this bill that the information, which the plaintiff 
admits he had three days before April 21st, came from an authorizedf 
source, and therefore was notice to him that the bank in Taunton 
had power to receive the premium. On the contrary, the allégation 
is that he knew of no one but the former agent, and that he applied 
to him as soon as he heard about the bank in Taunton. No doubt it 
would hâve been easierto apply to the bank itself ; but that raisesthe 
question whether the suprême court mean to say that the insurance 
company ought to give notice to their policy-holders, or that the 
assured are themselves bound to exercise their best diligence. This 
is not a question to be decided upon this demurrer, because the facts 
are not sufficiently developed to enable me to décide it understand- 

ingly. 

On the face of the décision in 96 U. S. I understand that the 
défendant should hâve notified the plaintiff. When and under what 
circumstances notice may be escused, or what sort of notice must be 
given, or what information on the part of the assured willl dispense 
with notice, are as yet undeçided. 

There is nothing in the bill which authorizes me to say that the 
plaintiff recpived any notice from the défendant concerning its change 
of ageucy. 

If I could hâve ended the case hère, there was the temptation to 
do so, that the costs of a suit must bear a very large proportion to 
the amount in controversy; but I find in this bill, fairly coristrued, 
sufficient equity to put the défendant company to its answer. 

Demurrer overruled. 
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CoLEMAN, Assignée, etc., v. Neill. 

{Dia^ict Oovrt, W. D. Pennsylmnia. March, 1882.) 

Peactice ra Equity — Amendment of Final Decebb. 

After the lapse of more than four years an amicable final decree in equity, in 
a suit between an assignée in bankruptcy and an assignée under a deed of 
voluntary assignment, wliicli left tlie latter liable to account to the creditors of 
tlie assignor in a state court for tlie portion of the assets he had collected, wiil 
not be amended upon his pétition, on the ground of an alleged mistake in its 
terms, although the assignée in bankruptcy consents, where the amendment 
■would préjudice the creditors, and they object to its allowance. 

In Equity. Pétition to amend decree. 

This case was upon a pétition to amend the final decree entered in 
the suit October 18, 1877. 

Roger Sherman, for assignée in bankruptcy. 

J. B. Brawley and Neill é Heywang, for assignée under the state 
laws. Ail thèse for rule. 

Guthrie é Byles and J. J. Henderson, for creditors. Against the 
rule. 

AcHBSoN, D. J. If the decree of October 18, 1877, is in anywise 
anomalous, the explanation is to be found in the f act that it was made 
by consent, and at the instance of ail the parties then before the court. 
The original decree, which that of October 18, 1877, superseded, was 
quite différent, and was open to no such criticism. After the lapse of 
more than four years ■the défendant bas applied to the court by péti- 
tion, asking that the decree of October 18, 1877, be essentially modi- 
fied, for the correction of an alleged mistake in its terms. Moses J. 
Coleman bas filed his assent ; and, if he and the défendant were alone 
interested, there would be no reason to deny the application. But 
the fact is that the amendment sought will seriously affect certain 
creditors of the bankrupt copartnership, the Titusville Savings Bànk, 
and is intended so to operate. Thèse creditors are before the court 
by their counsel protesting against the allowance of the amendment, 
and the real question is whether as against them the decree should be 
modified. Claiming that they are entitled to pro rata shares of the 
assets which the défendant "collected and converted into money in 
his capacity of assignée of said copartnership undèr state la w," and 
which were exceptedout of the opération of the decree, thèse credit- 
ors are pursuing their remedy in the state court. As to them, there- 
fore, the présent application must be considered as adverse. 
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The decree, I think, is not interlocutory, as argued, but final. And 
treating the présent application (as we must) as adverse to the objecting 
creditors, it seems to me to hâve been made too late. Cameron v. 
McRoherts, 3 Wheat. 591; McMicken v. Perin, 18 How. 507; U. S. 
Equity Eules 85 and 88. But if this difficulty were out of the way, 
and the application could be considered simply upon its merits, it is 
by no means clear upon the évidence now submitted, accepting it as 
true, that any amendable mistake was made. The decree, it appears, 
■was drawn by the defendant's own counsel ; and, perhaps, the most 
that can be said is that the parties seem to hâve been under an erro- 
neous impression as to its légal effect. However it may hâve been 
■with the parties themselves, it would be very unsafe to infer from the 
évidence that Judge Ketcham intended to approve anything différent 
from what is expressed in the decree. The presumption is altogether 
the other way. 

I may add that the parties would seem to hâve been acting under 
a great misapprehension as to the value of the assets which the de- 
cree turned over to the assignée in bankruptcy. If those assets had 
been actually worth anything like their nominal value a distribution 
of them might bave been made — certainly would hâve been decreed — 
upon such équitable principles as to equalize the creditors, and thus 
save Mr. Neill from the conséquences of any unequal distribution he 
may hâve made. But if this désirable resuit has been defeated by 
reason of the worthlessness of those assets, it is Mr. Neill's misfor- 
tune. Surely thèse innocent creditors are not to suffer. It cannot 
be supposed that this court intended to sanction any agreement be- 
tween the assignée under the deed of voluntary assignment and the 
assignée in bankruptcy prejudicial to the rights of creditors of thfr 
Titusville Savings Bank. Thèse parties were acting respectively in a^ 
fiduciary capacity, and werô not at liberty to enter into any arrange- 
ment between themselves hurtful to the creditors they repreaented, 
and a court of equity would not wittingjy adopt an amicable decree 
embodying such a settlement. 

After the most serions considération of the case, the court is con- 
straihed to deny the pétition to amend the decree. The creditors 
had a right to rely on the decree as made, and justice to them for- 
bids that it should be disturbed at this late day. 
-And now, March 16, 1882, the prayer of said pétition is denied^ 
and the raie to show cause, etc., discharged. 
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In re Tift. 
(District Court, E. D. New TorJc. May 18, 1881.) 

CONTBMPT — CORPOKATION— PUNISHJIENT. 

Where, pending proceedings in bankniptcy, a corporation entered an action 
against the bankrupt in a state court, and caused judgment to be entered 
against him and exécution to be issued thereon, and injunctions were issued 
from this court sitting in bankruptcy to the said Company and to the président 
thereof , which were duly served, restraining them from proceeding any further 
in thematter, and restraining the sherifE from selling the property of the bank- 
rupt taken in exécution under the said judgment, and thereafter the said Com- 
pany made a pretended assignment of the judgjiient to a third party, -who 
procured the property to be sold under exécution issued upon the assigned 
judgment, hM, that the said company and the président thereof were in 
contempt of this court, and that they be punished therefor ; and that ail losa 
and damage to the bankrupt by reason of the misconduct of the company in 
causing the sale of the property taken on exécution, with the additional sum 
of $1,000 for expensea and trouble caused to said bankrupt be sustained by said 
company, and a fine in addition thereto be imposed on the said company for its 
misconduct, and that the président of said company be adjudged guilty of con- 
tempt and punished therefor. 

A. H. Avhery and L, F. Henry, for bankrupt. 

Benedict, D. J. This is a proceeding to punish the Iron-Clad Man- 
ufacturing Company, and H. W. Shephard, the président thereof, for 
contempt. On the eleventh day of February, 1878, Alanson H. Tift 
filed in this court a voluntary pétition in bankruptcy, and on the same 
day a pétition in composition, and thereupon a meeting of creditors was 
duly called, to consider the proposition for composition, which was to 
pay 33J per cent. On the tenth day of April, 1878, the Iron-CIad 
Manufacturing Company, a corporation organized under the laws of 
the state of New York, having its principal place of business in this 
district, and being one of the creditors of Tift, whose name and ad- 
dress, and the amount of whose debt, were stated in the schedulè. pre- 
sented at the creditors' meeting, and the same provable in the bank- 
ruptcy proceedings, commeneed an action against the bankrupt, in the 
marine court of the city of New York, to collect the said debt, and 
on the same day procured a warrant of attachment from the ma- 
rine court, by virtue of which thfe sheriff of the city and county of 
New York attached certain goods of the bankrupt, in the city of New 
York, which goods constituted part of the bankrupt's property avail- 
able to him for the purpose of performing bis proposed composition. 
On the next day, April 11, 1878, the composition was duly aecepted 
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by a resolution of the creditors, at a regular meeting called as re- 
quired by law. 

On the eighteenth day of April the Iron-Clad Manufacturiug Com- 
pany took judgment againet the bankrupt in the suit brought in the 
marine court for the sum of f 81T.93, and on the same day the sheriff 
of the city and county of New York, by virtue of an exécution issued 
out of the marine court upon said judgment, levied upon the prôperty 
80 seized by him under the attachment. On the same day an injunc- 
tion was duly issued by this court, whereby it was ordéred that ail 
proceedings on the part of the Iron-Clad Manufacturiug Company, 
or their agents or attorneys, to enforce payment of their said debt, 
be stayed until the question of the bankrupt's discharge should be 
determined, or until the further order of the court. This injunction 
was on the same day duly served upon the Iron-Clad Manufacturing 
Company, and on Charles Harris Phelps, their attorney.in the suit 
in the marine court. On the twenty-first day of May, 1878, the 
composition proposed by the bankrupt was confirmed by the court, 
and ordered to be recorded, and thereupon it was further ordered 
by this court — 

" That the injunction heretofore granted by this court on the eighteenth 
day of April, 1878, in this case, be and the same is continued in full force and 
effect pending the proceedings in composition, and until the same be peifected, 
or shall fail by reason of non-performance, and that any removal of or sale of 
the prôperty levied on under said exécution is hereby restrained, either by the 
said Iron-Clad Manufacturing Company, its offlcers, agents, or servants, or 
the sheriff of the city and county of New York, during said period, or any 
interférence with any other prôperty of the bankrupt during the same time 
upon said judgment." 

This order was on the same day duly served within this district 
upon Shephard, the président of the Iron-Clad Manufacturing Com- 
pany. Thereafter the bankrupt, for the purpose of securing adéquate 
protection against the elaim of the Iron-Clad Manufacturing Com- 
pany, applied to the district court of the United States for the south- 
ern district of New York to restrain the sheriff of the city and county 
of New York from selling the prôperty that had been levied on within 
the southern district of New York,/ in the suit of the Iron-Clad Man- 
ufacturing Company, as above described. In that action before the 
district court of the southern district of New York, the Iron-Clad Man- 
ufacturing Company appeared by Charles Harris Phelps, attorney, 
and, after a full hearing, it was in said action determined that the 
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district court of the Southern district of New York had jurisdiction to 
enjoin the sheriiï of the city and county of New York froin proceed- 
ing to collect the said judgment obtained against the bankrupt in the 
marine court; that the Iron-Clad Manufacturing Company was bound 
by the composition effected by the bankruptey proceedings in this 
court, and had acquired no lien upon the property of the bankrupt 
by the said attachment and levy ; that it was the duty of the court to 
enforce the composition by ail orders it could lawfuUy make; and 
that the sheriff of the city and county should be enjoined from pro- 
ceeding to sell the property of the bankrupt levied on by him by virtue 
of the judgment obtained by the Iron-Clad Manufacturing Company 
in the marine court of the city of New York. Accordingly, an in- 
junction to that effect was issued by the district court for the South- 
ern district of New York against the sherifE of the city and county of 
New York, and the same duly served. 

In the face of that adjudication, and in violation of the injunction 
of that court, as well as in violation of the injunction of this court, 
the sheriff of the city and county, on the third of July, sold property 
of the bankrupt, levied on by him, of the value of $4,252.9(5. There- 
after the présent pétition was presented to this court by the bank- 
rupt, wherein the said sale of bis property in violation of the injunc- 
tion of this court is set forth ; and it is prayed that the Iron-Clad 
Manufacturing Company, its oÉBcers and agents, may be brought 
before this court to answer for the contempt af oresaid, and dealt with 
according to law, and the rules and practice of the court. Upon this 
pétition an order was made directing H. W. Shephard, président, and 
Henry A. Seaman, treasurer, of said company to appear before this 
court and show cause why they and each of them should not be at- 
tached, and they and each of them, as well as the Iron-Clad Manu- 
facturing Company, be punished, for the disobedience aforesaid. Upon 
the return of this order, the Iron-Clad Manufacturing Company and 
H. W. Shephard appeared and filed an answer to the pétition, in 
which they deny that the Iron-Clad Manufacturing Company caused 
or procured the sheriff to sell the property of the bankrupt as charsed 
in the pétition, and aver that at the time of the said sale the Iron-Clad 
Manufacturing Company was not the owner of the said judgment 
against the bankrupt, but had sold the same on the twenty-third day 
of June to one Horatio Nichols for the sum of $100. The testimony 
offered by the respective parties in regard to the issue thus joined 
bas been taken before a référée and reported to the court, and the 
v.ll,no.5— 30 
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proceeding is now before the court to be determined upon the plead- 
ings and proofs. 

Upon the évidence I hâve no hésitation in holding that the pre- 
tended assignaient of the judgment by the Iron-Clad Manufacturing 
Company to Horatio Nichols was a mare device to cover the connec- 
tion of the Iron-Clad Manufacturing Company with the collection of 
the judgment obtained in the marine court. That it was a fictitious 
transaction is évident from the fact that the statement is that the 
judgment was sold for $100, when the amount to be paid by the 
terms of the composition upon this debt was $246.74-, and |146.05, 
the amount of the first payment, had been tendered the Iron-Clad 
Manufacturing Company, and was then available to them. It is 
doubtful if Nichols, the pretended assignée of the judgment, ever did 
any act whioh had any effect upon the proceedings taken in regard 
to the judgment ; but if he did any thing he was, in so doing, acting 
for the benefit of the Iron-Clad Manufacturing Company, in pursu- 
ance of an nnderstanding that he should so act. Making the assign- 
ment of the judgment to Nichols, under the circumstances, was of 
itself a violation of the injunction, for the assignment in terms author- 
ized Nichols to collect the judgment, and it was made for the sole 
purpose of accomplishing a sale of the bankrupt's property despite the 
orders of this court. It was plainly part of a scheme to sécure the 
sale of the bankrupt's property in violation of the injunction of this 
court, and of the injunction issued by the district court for the south- 
ern district of New York. 

The duty of the Iron-Clad Manufacturing Company, upon being 
served with the injunction, was to see to it that the injunction was 
obeyed by ail persons acting for them or in. their name. They were 
bound to prevent the sale of the bankrupt's property by virtue of the 
exécution they had prooured to be issued in their suit. Instead of so 
doing they caused the sale to be made. The case presented isthere- 
fore a flagrant one. This corporation being bound, by a lawful com- 
position duly effected under the bankrupt laws, to accept 33J per 
cent, in full satisfaction of their debt, and having, in an action 
duly brought in the southern district of New York, to which they 
were parties, been adjudged to hâve acquired no préférence over 
other creditors, or any right to sell the bankrupt's property to pay 
the judgment théy had obtained in the marine court, or in any way 
to enforce the exécution issued out of said court to collect the said 
judgment, and having also been expressly forbidden to collect the said 
judgment or to sell the bankrupt's goods under said exécution, delib- 
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erately proeeeded to collect the judgment, and caused the sheriff of 
the city of New York to sell, by virtue of the exécution issued in their 
name, property of the bankrupt which he was entitled to avail him- 
self of for the purpose of performing his. composition acoording to its 
terms. 

For this act of disobedience no excuse -whatever is offered except 
certain orders to the sherifip procured by the attorney of the Iron-Clad, 
Manufacturing Company to be made by the marine court of the city 
of New York, which orders require no remark except to say that they 
can neither justity nor excuse the action of the Iron-Clad Manufac- 
turing Company taken in direct violation of lawful injunctions duly 
served upon them, and then in fuU force and effect. There remains, 
therefore, only to détermine the extent of the punishment proper ta 
be inflicted for sueh misconduct. The proofs show that the property 
of the bankrupt sold by the sheriflf of the city and county of New York, 
by virtue of the exécution issued to collect the judgment obtained bj- 
the Iron-Clad Manufacturing Company, was of the value of $4,252.96 ; 
but as the property was mostly bought in under circumstances war- 
ranting the belief that the bankrupt will be able to receive the benefit 
of the purchase, it is probable that justice will be secured by a déter- 
mination that the actual loss of money and property immediately 
caused to the bankrupt by the sale was the sum of $2,097.09. In 
addition to this loss the bankrupt is proved to bave been put to an 
expense of $549.60 for counsel fées and costs in obtaining the injunc- 
tion which was issued by Judge Choate. This expense was caused 
by action threatened by the Iron-Clad Manufacturing Company in 
violation of the injunction of this court, and was made necessary by 
the fact that the sheriff of the city and county of New York eould not 
be reached by process from this district. Such expense is therefore to 
be considered as part of the loss caused by the détermination of the 
Iron-Clad Manufacturing Company not to regard the injunction of 
this court, and their action taken in pursuance of such détermination. 

The bankrupt has also and properly instituted this proceeding, 
which has been protracted, and at every step stoutly contested. He 
Bhould be fuUy reimbursed for ail the expenses incurred thereby. 
My conclusion, bo far as regards the Iron-Clad Manufacturing Com- 
pany, therefore, is that they be adjudged guilty of the contempt 
charged in the pétition, in that they caused and procured the sheriff 
of the city and county of New York, on the third day of July, 1879, 
to sell property of the bankrupt of the value of $4,252.96, by virtue 
of an exécution issued out of the marine court of the city of New 
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York upon a judgment obtained in said court by the said Iron-Clad 
Manufacturing Company against Alanson H. ïift; that such sale 
was calculated to and did impair and defeat the rights of him, 
the said Alanson H. Tift, and the same was a violation of the in- 
junction of this court mentioned in said pétition, theretofore duly 
issued in proceedings in bankruptcy then pending in this court npon 
the pétition of said Alanson H. Tift, filed February 11, 1878; that 
the los3 and damage suffered by said Tift, by reason of said miscon- 
duct, amounted to the sum of $2,717.85 ; and that there be added to 
said sum the sum of $1,000, in reimbursement of the expenses and 
trouble caused to said Tift by this proceeding. It is therefore con- 
sidered and adjudged that a fine of $3,717.85 be and the same is 
imposed upon the said Iron-Clad Manufacturing Company for said 
misconduct, the same to be paid into the registry of this court within 
ten days from the date hereof, and to be thence paid over to said 
Tift or his attorney to satisfy his said damages, costs, and expenses. 
My conclusion in regard to the said H. W. Shephard, président of 
the said Iron-Clad Manufacturing Company, is that the said Shep- 
hard must be adjudged guilty of the oontempt charged in the said 
pétition, and subjected to punishment therefor. But as to the estent 
or nature of the punishment proper to be inflicted upon him I post- 
pone for the présent making a détermination, in order to give said 
Shephard, if so advised, an opportunity, within 10 days from the 
date of this opinion, to explain before this court the nature and ex- 
tent of his personal action in connection with the assignment of the 
said judgment already referred to, and the said sale of the bankrupt's 
property, and whethér his acts were in pursuance of any order of the 
tirustees of the said Iron-Clad Manufacturing Company. 

See In re Cary, 10 Pbd. Eep. 622, and note on page 629. 
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Géant v. Atteill.* 

{GireuU Court, 8. D. New York. March 21, 1882.) 

Corporation— Tkansfee of Stock — Fraud in. 

Wliere défendant and other directors of a corporation levied an assessment 
tipon stock of a corporation, upon which but a small proportion of the par 
value had been paid, and threatened future assessments for the purposes of 
the corporation, whereby plaintiffi was induced to aell and trangfer his stock, 
Jidd, that such sale was not so tainted with f raud as to render it void 

In Equity. On demurrer to bill. 

Wheeler H. Peckham, for orator. 

S. G. Wheeler, Jr., for défendant. 

"Whebleb, D, J. This bill ia brought to set aside a conveyance of 
200, ehares of the capital stock of the Crescent City Gas-Light Com- 
pany from the orator to the défendant, and to bave the défendant 
declared a trustée for the orator of the stock and its avàils. The 
défendant demurred to the bill, and the cause bas been heard upon 
the demurrer. The bill allèges, in substance, that the orator was 
the owner of the 200 shares of stock, of the par value of $100, on 
whioh 60 cents per share had been paid ; that the défendant and 
others, holding a majorjty of the stock, elected the défendant, and 
others acting and agreeing with him, directors, and made an assess- 
ment upon the subscription for stock, and threatened to make others 
rapidly, for the purposes of the corporation, when in fact they were not 
necessary for those purposes, and which they did not intend to enforce 
if they could purchase the rest of the stock; that believing they 
would be made and enforoed,and fearing that the money would be 
misapplied, the orator sold his stock at $2.60 per share; and that 
the assessments were not made and collected, and the stock bas 
turned ont to be of great value. 

Tbere are mahy epithets employed in stating thèse facts in the.bill, 
but they do not enlarge thé légal force of the facts. Many facts in 
the subséquent history of the company are set forth, but the validity 
and force of this transaction are to be determined by the facts as 
tbey then existed, and such représentations and concealments as were 
then made. If the sale was not so tainted with fraud as^io be void 
or voidable, the stock became the defendant's and the plaintiff ceased. 
to be a stockholder, and wbatever èubsequent frauds upon stoekholders 
there may hâve been, none of them were a fraud upon him. The 

*Reported by 8. Nelson WWte, Esq., of the New York bar. 
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substance of the représentations made as to thèse existing facts was 
that an assessment had then been made. It is not alleged that no 
assessment in form had been made. The purport of the allégations 
is that one had been made, and made regularly. Corporation stock 
is taken to be assessed for the subscription. A corporation with 
stock at the par value of $100, on which only 50 cents per share 
should be paid, would be exceedingly hollow. The funds arising from 
the assessment would be corporate property. If the défendant and 
others wonld not pay their subscriptions or assessments, nor hâve 
them enforced while they enforced those against others, equity would 
alïord the others relief. Dodge v. Woolsey, 18 How. 33. The orator 
is to be supposed to know his rights. The défendant does not appear 
to bave misrepresented or concealed any material fact relative to the 
corporate property or franchises. What was represeûted and with- 
held related to the policy of the management. The orator seems to 
hâve preferred to sell rather than risk the management promised; 
and he sold out. The course of the défendant may not hâve lain in 
the direction of the highest morality, and the whole scheme in which 
the orator and ail weie«engaged may not; but this court is dealing 
with such rights as the law takes notice of, and not with purely moral 
questions. There is not enough shown, as the bill is framed, to enti- 
tle the orator to rescind the contract and be restored to his stock. 
The demurrer is sustained. 



United States v. Tatlob, 

Circuit Court, D, Kansat. March, 1882.) 

Ckiminai. Law— Dihecting Verdict. 

In a criminal case the court cannot direct a verdict of guilty even where 
the facts are admitted beyond dispute, and the question of guilt or innocence 
dépends wholly upon a question of law which the court must détermine. 
Trial by Jort — Oonstit0tionai. Right. 

The right to a speedy and public trial by an Impartial jury is guarantied to 
every one accused of çrinje by araendment to article 6 of the constitution of the 
United States. It is a right which cannot be waived, and a trial by the court 
without a jury, even with the consent of the accused, is erroneous. 
Same. 

While the court is the judge of the law and may instruct the jury upon the 
law, and while it is the duty of the jury to receive the law from the court, it is 
still witliin the power of the jnry to render a gênerai verdict, and thereby to 
décide on ihe law as well as the facts. 
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An information was filed in tlie district court for the district of 
Kansas, charging the défendant -with the offence of carrying on the 
business of a retail dealer in liquors without having paid the spécial 
taxes required by law. 

A trial was had, in the course of which the court directed the jury 
to return a verdict of guilty. Exceptions were taken by défendant, • 
who thereupon moved for a new trial, which motion was overruled. 
The direction to the jury and overruling the motion are assigned as 
error. 

J. R. Hallowell, XJ. S. Dist. Atty., for the United States. 

J. H. Gilpatrick, for défendant. 

McCrary, g. j. The single question to be determined is whether, 
in such a case as this, a court may direct a verdict of guilty. It is 
insisted on the part of the government that, the facts béing admitted 
or settled beyond dispute, the question of guilt or innocence dépends 
whoUy upon a question of law, which the court must détermine, and 
that, therefore, the court may direct a verdict either way, in acoord- 
ance with its opinion of the law. This is the view which was taken 
by the court below. In so holding, tlie learned district judge was, 
no doubt, largely influenced by the ruling of Mr. Justice Hunt in 
the case of U. S. v. Anthony, 11 Blatchf. 200. I find, however, upon 
an examination of the subject, that, with this single exception, the 
authorities are, with entire unanimity, against the right of a court 
in a criminal case to direct a verdict of guilty. 

The constitution guaranties to every accused person "the right to 
a speedy and publie trial by an impartial jury of the state and dis- 
trict wherein the crime shall hâve been committed." Sixth amend- 
ment. This is a right which cannot be waived, and it bas been 
frequently held that the trial of a criminal case before the court by 
the prisoner's consent is erroneous. State v. Mann, 27 Conn. 281. 

It is very difficult to see upon what principle it can be maintained 
that an accused person bas had a trial by an impartial jury, within 
the meaning of the constitution, in a case where the court bas directed 
the jury, without délibération, to find him guilty. It would seem that 
such a trial is, in substance and effect, a trial by the court quite as 
much as in a case where a jury is waived by consent of the accused. 

The constitution does not deal with the form, but with the sub- 
stance, the essence, of the trial, and therefore requires a submission 
of the case to the jury for their considération and décision upon it. 
There can, within the meaning of the constitution, be no trial of a 
cause by a jury unless the jury délibérâtes upon and détermines it. 
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It is doubtless true that, in a certain sensé and to a limited ex- 
teat, this doctrine makes the jurj the ]udges in criminal cases, of 
both law and fact ; but this is the necessary resuit of the jury Sys- 
tem, so long as the absolute right of the jury to find a gênerai verdict 
exists, for a gênerai verdict necessarily covers both the law and the 
fact, and embodies a décision based upon and growing out of both. 

It bas accordingly long been well settled that, while the court is 
the judge of the law and may instruct the jury upon the law, and 
while it is the duty of the jury to receive the law from the court, it 
is still within the power of the jury to render a gênerai verdict, and 
thereby to décide on the law as well as the facts. It bas never, to 
ïny knowledge, been claimed that if the jury disregard the law as 
laid down by the court, and render a gênerai verdict of not guilty, 
the court can set it aside; and if this cannot be done by an order 
after verdict, how oan the court do substantially the same thing by 
an instruction before verdict ? The action of the court is, in effect, 
the same in either case ; it is in effect a décision by the court, upon 
the law and facts, that the accused is guilty. The court must déter- 
mine both the fact and the law, whether it directs a verdict of guilty, 
or sets aside a verdict of not guilty. It may be going too far to say 
broadly that the jury bave a right to disregard the instructions of 
the court upon questions of law, although many courts bave gone to 
this extent; but it is quite clear that the right to render a gênerai 
verdict includes the pQwer to décide both law and fact, and therefore 
necessarily the power to décide independently of the court. 

In view of this, courts bave usually gone no f urther than to say to 
the jury that while they may, by a gênerai verdict, détermine both 
the law and the faota, it is their duty to believe the law as laid 
down by the court. In the case of U. S. v. WiUon, 1 Baldw. 108, the 
court, by Mr. Justice Baldwin, in charging the jury, commented upon 
the subject as follows : 

" In repeating to you what was said on a former occasion to another jury, 
that you hâve the power to décide on the law as well as the facts of this case, 
and are not bound to flnd according to our opinion of the law, we feel ourselves 
constrained to make some explanations not theu deeined necessary, but now 
called for from the course of the defence. 

" You may find a verdict of guilty or not guilty, as you think proper, or 
may find the facts specially and leave the guilt or innocence of the prisouer 
to the judgment of the court. If your verdict acquits the prisoner, we cannot 
grant a new trial, however much we may differ with you as to the law which 
governs the case, and in this respect a jury are the judges of the law, if they 
choose to become so. Their judgment is final, not because they settle the law, 
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but because tliey eitlier think it not applicable, or do not choose to apply it to 
tlie rase. 

" But if a jury find a prisoner guilty against the opinion of the court on the 
law of the case, a new trial will be granted. No court will pronounee a judg- 
ment on a prisoner against what they believe to be the law. On an acquittai 
tlieie is no judginent; the court do not act, aud cannot judge, there remaining 
uothijig to act upon. 

"ïhis, theu, you will undeistand to be what is meant by your power to dé- 
termine upon the law; but you will still bear in mind that it is a very old, 
Sound, and valuable maxim in law that the court answers to questions of law, 
and the jury to facts. Every day's -expérience évinces the wisdom of this 
rule." 

That this charge présents the true doctrine upon the subject will 
be apparent from an examination of the foUowing authorities, ail of 
which sustain it, and some of which go even beyond it, and déclare 
that the jury are the exclusive judges of both law and fact in a crim- 
inal case. Several of them are exaetly in point, holding that a direc- 
tion to the jury to convict is erroneous, notwithstanding overwhelming 
évidence of guilt. V. S. v. Battiste, 2 Sumn. 243 ; Corn. v. Porter, 10 
Metc. 262; Corn. v. Van Tuyl, 1 Metc. (Ky.) 1; U. S. y. Stockwell, 4 
Craneh, C. G. 671 ; Stettinius v. U. S. 5 Cranch, G. G. 573 ; Montée v. 
Com. 3 J. J. Marsh. 132 ; Sims v. State, 43 Ala. 33; V. S. v. Hodges, 
2 Wheeler, Crim. Cas. 477 ; U. S. v. Wilson, Baldw. 78 ; U. 8. v. Fen- 
wick, 5 Cranch, G. C. 562; U. S. y. Greathome, 2 Abb. (U. S.) 364; 4 
Bl. Comm. 361; Tucker v. State, 57 Ga. 503; Huffman v. State, 29 
Ala. 40 ; Perkins v. State, 50 Ala. 154. 

The rule is thus stated in Com. v. Tugl: 

" The jury must dérive a knowledge of the facts from the witnesses, and of 
the law from tlie court. They hâve, however, topass upon both, and by mak- 
ing au application of the law to the facts of the case, décide whether the of- 
fense charged in the indictment has been committed. In this sensé only are 
they the judges of the law of the case." 

With respect to the ruling of Judge Hunt in V. S. v. Anthony, supra, 
it is proper to remark that he seems, upon reflection, to hâve doubted 
its soundness, as on the subséquent trial of the officers of élection 
indicted with Miss Anthony for the same offence, and in which sub- 
stantially the same testimony was introduced, he stated that instead 
of ordering a verdict of guilty he would submit the case to the jury 
with the instructions that there was no justification for the act of the 
défendants, and that in effect they were ail guilty. See Wharton, 
Grim. Law, (7th Ed.) § 82a. 



474: PBDEEAIi HEPOBTER. 

It is now well settled in the fédéral courts that in civil cases, wliere 
the facts are undisputed and the case turns upon questions of law, the 
court may direct a verdict in accordance with its opinion of the law ; 
but the ^.utliorities which settle this rule hâve no application to crim- 
inal cases, In a civil case the court may set aside the verdict, whethei* 
it be for the plaintifE or défendant, upon the ground that it is contrary 
to the law as given by the court ; but in a criminal case, if the verdict 
is oneof acquittai, the court bas no power to set it aside. It would be a 
useless form for a court to submit a civil case involving only questions 
of law to the considération of a jury, where the verdict, when found, 
if not in accordance with the court's view of the law would be set 
aside. The same resuit is accomplished by an instruction given in 
advance to find a verdict in accordance with the court's opinion of the 
law. But not so in criminal cases. A verdict of acquittai cannotbe 
set aside, and therefore if the court can direct a verdict of guilty, it 
ean do indirectly that which it bas no power to do directly. 

By his plea of not guilty, the défendant must be understood a» 
denying the truth of the information or indictment, and as not con- 
ceding the truth of what the witnesses for the government hâve 
sworn to. This is so notwithstanding the f act that no witness for the 
défendant contradicted the statements of the witnesses for the prose- 
cution. 

In this condition of the testimony it was the right of the jury to 
pass upon the credibility of the witnesses, even if unimpeached as to 
character, and to consider whether, upon applying ail the tests of 
manner, clear or confused statement, préjudice and accuracy of mem- 
ory, they were to be believed. It was within the province of the jury 
to disbelieve the witnesses for the government. And even in civil 
cases, so far as I know, no judge has ever gone further than to say, 
when the case was at ail dépendent upon oral testimony, that if the 
jury believed ail the testimony they should find for the plaintiff or 
défendant. 

The présent case, in itself considered, is of little conséquence, but 
the question involved is of far-reaching importance; for if the power 
to direct a verdict of guilty exists in this case, it exists and may be 
exercised in any criminal case, however important, and even if the 
punishment be death. In view of this, and especially in view of the 
opinion above cited of Mr. Justice Hunt, for whose judgment I enter- 
tain the highest respect, I bave considered the case with great care. 
I hâve also consulted Mr. Justice Miller, who authorizes me to say 
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that he concurs in the conclusion which I hâve reached, -whicli is that 
the district court erred in charging the jury to find the défendant 
guilty, and in overruling the motion in arrest of judgment. 

The judgment of the district court is accordingly reversed, and 
the cause remanded for further proceedings in accordance with this 
opinion. 

NOTE. 

Article 3, § 2, subd. 3, of the constitution of the United States applies to pro- 
ceedings in United States court8.(a) As soon as it judicially appears of record 
that the party has pleaded not guilty, an issue has arisen which courts are 
bound to direct to be tried by a jury;(6) the trial being the examiuation be- 
fore a compétent tribunal, according to the law of the land.(c) Congress 
must first make an act a crime, afflx the penalty, and déclare the court having 
jurisdiction ;{d) and any law dispensing with the requisites to constitute a 
jury is uncotistitutional ;(e) so a statute which provides that a party may 
be tried by the court on a charge of libel is void, although it gives him a 
right of appeal to a court where trial may be had by jury,(/) If the district 
attorney enters a nolle prosequi after the jury is empanelled and sworn, the 
accused cannot be again indicted for the same oflence,(3') if the court had 
jurisdiction ;(/i) but where the indictment on demurrer is held bad, tlie pris- 
oner may be remanded for further proceedings. (i) He is not once put in 
jeopardy until the verdict of the jury is rendered for or against him ■,(j) and 
twice in jeopardy does not relate to a mistrial;(fc) or where the jury was dis- 
charged on account of the absence of witnesses, it does not prevent a subsé- 
quent trial, (Z) nor when the jury is discharged from neqessity, or the ends of 
justice would be def eated ;(?ra) as where one of the jury becomes insane,(ra) or 
is attacked with a sudden illness,(o) or if a juror is so biased that he is unfit 
to sit on the ca3e,(p) or where the jury fail to agree,(g) or where they do not 
agrée on the last day of the term.(r) Where the jury is empanelled and sworn 
by inadvertence before an arraignment, the proceeding may be disregarded, 
and a jury empanelled in regular order.(s) — [Ed. 

(a) Mnrphy v. People, 2 Cow. 815. Johna. 187! Hoffman v. State, 20 Md. 425; State T 

(^) U. s. V. Gibert, 2 Samn. 19. Moor, Walk. 134 j Com. v. Merrill, Thach. 0. C. 1 

(c) U. S. T. Curtig, 4 Mason, 232. (*) U. S. v. Haskell, 4 Wash. C. C. 410. 

(d) C. S. T. Hudson, 7 Cranch, 32i U. S. v. (0 Hofïtaan v. State, 20 Md. 426. And seo U. 
Coolidse, 1 Wheat. 415. S. v. Watson, 3 Ben. 1. 

(e) Work v. State, 2 Ohio St. 296; Stttte v. Oox, (m) U. S. V. Ferez, 9 Wheat, 679; U. S. v. Gl. 
3Eng. (Ark.)436. bert,2Snmn. 19; Com. v. Cook, 6 Serg. & R. 677; 

(/) El parte Dana, 7 Ben. 1. U. S. v. Wilson, Bald. 95; U. S. T. Keen, 1 Me- 

(f) U. S. V. Shoemaker, 2 McLean. 114. Lean, 429. 

(A) State V. Odell, 4 Blnckf 166; Com. v. («) U. S. v. Haskell, 4 Wash. C. C. 402. 

Peters, 12 Metc. 387; Thompson v. State, fi Neb. (o) Com. T. Merrill, Thach. C. C. 1. 

107. (p) U. S. V. Morris. 1 Curt. 23. 

<0 U. S. y. Tow-Mnker, Hemp. 299. (j) U. S. v. Ferez, 9 Wheat. 679; People T. 

0) U. S. V. Ferez, 9 Wheat. 579; V. S. v. Has. Goodwin, 18 Johns. 187. 
kell, 4 Waph. C. C. 402; People 7. Goodwin, 18 (r) State t. Moor, Walk. 134. 

<») U. S. T. Kiley, 6 Blatchf. 204. 
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United States v. Moonet. 

(Oireuit Court, V. Massachusetts, ilay 2, 1882.^ 

Penaltibs — False Invoices— J unisDicTioN. 

The district courts hâve exclusive jurisdictlon of al) actions of penaltîes and 
forfeitures under the customs laws ; and the act of Mardi 3, 1875, ^ 1, does not 
confer jurisdiction in such cases on the circuit courts. 

The U. S. Âttorney, for plaintiff. 

Chas. Levi Woodbury, for défendant. 

LowELL, C. J. Action at law by the United States to recover 
$20,000 penalties alleged to hâve been incurred by the défendant in 
an importation of goods from Canada by means of false invoices. 
The défendant moves to dismiss the suit for want of jurisdiction in the 
circuit court to entertain it. The government relies on the statute of 
March 3, 1875, e. 137, § 1, (18 St. 470,) "that the circuit courts of 
the United States shall hâve original cognizance, concurrent with the 
courts of the several states, of ail suits of a civil nature at common 
law, or in equity, where the matter in dispute exceeds, exclusive of 
costs, the sum or value of $500, and arising under the constitution 
or laws of the United States, or treaties made, or which shall be made, 
under their authority, or in which the United States are plaintiffs or 
petitioners, or in which there shall be a controversy between citizens 
of différent states," etc. 

This language, in its terms, includes this case, because the suit is 
of a civil nature, at common law, and the United States are the plain- 
tiffs; nevertheless, I àm of the opinion that the circuit court bas no 
jurisdiction of it. Down to 1875 it is admitted that the district 
courts had exclusive cognizance of ail suits for penalties and for- 
feitures under the customs laws. The judiciary act of 1789, § 11, 
(1 St. 78,) is, in its language and its intent, substantially like section 
1 of the act of 1875. The latter enlarges the scope of the former in 
some particulars, but npt in its gênerai purport. The judiciary act 
was oomprehensive enough to include actions for penalties in which 
the United States were plaintiffs; yet it did not include them. That 
statute, in its ninth section, gave to the district courts exclusive cog- 
nizance of ail suits for penalties and forfeitures incurred under the 
laws of the United States, (1 St. 77,) and this modified ihe scope of 
the eleventh section. The Cassius, 2 Dali. 365 ; Evans v. Bollen, 4 Dali. 
342. Since that time the circuit courts hâve received concurrent 
jurisdiction with the district courts of many suits of a similar nature, 
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under the laws for the collection of internai revenue, to secure civil 
rights, to prohibit the slave trade, and many others; and, under the 
shipping act, it bas exclusive cognizance of some cases which would 
seem to belong more properly to the district courts ; but it bas not, 
in 80 many words, been invested with jurisdiction of suits for penal- 
ties and forfaitures under the customs laws. The question iswhether 
this is intended to be included in the grant of 1875. 

The Eevised Statutes of 1874, § 629, bas 20 distinct paragraphs 
re-enacting the laws which granted original jurisdiction to the circuit 
courts, of which the first three represent section 11 of the original 
judiciary act, concerning civil suits between citizens of différent states, 
or aliens and citizens, or where the United States are plaintilïs; 
the amount in dispute being, in ail cases, more tban $500. Then 
follows : (4) AU suits at law or in equity, arising under any act pro- 
viding for revenue from imports or tonnage, except civil causes of 
admiralty jurisdiction, seizures, and suits for penalties and forfeitures. 
This is another mode of saying that the jurisdiction of suits for pen- 
alties and forfeitures remains exclusively vested in the district courts 
as before. In the succeeding clauses the jurisdiction given by a 
great variety of statutes is carefully restated and re-enacted. 

If the statute of 1875 were intended to cover thé whoie ground of 
jurisdiction, and thus to repeal, by implication, ail former laws, and 
blot out thèse numerous clauses of the Eevised Statutes, it would 
diminish considerably the province of the circuit courts, while it 
would enlarge very much that of the state courts. It would limit 
the circuit courts by confining them, in suits upon patents, copy- 
rights, and a great variety of other cases arising under the laws of 
the United States, to those in which thé matter in dispute exceeds 
$500. Such a construction, says McCrary, C. J., would be disas- 
irous. Third Nat. Bank of St. Louis v. Harrison, 8 Fed. Ebp. 721-2. 
It would enlarge the powers of the state courts by giving tbem con- 
current cognizance of ail such suits where the amount exceeds $500; 
for a récognition of concurrent jurisdiction is a grant of it, though 
it may not bave existed before. Postmaster General v. Early, 12 
Wheat. 136. I do not mean that congress can confer jurisdiction 
directly upon the state courts, but if congress créâtes rights between 
party and party, the state courts, by the necessity of their organiza- 
tion, are bound to enforce them, unless prohibited. 

From thèse considérations I infer that the broad language of the 
first section of the act of 1875 was intended to apply to those ordinary 
Buits to which similar words in section 11 of the act of 1789, and in 
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clansea 1, 2, and 3 of section 629, Eev. St., by their connection and 
context, were neeessarily coufined, and was not designed to affect, 
either affirmatively or negatively, the exclusive jurisdiction of the 
circuit courts under the various statutes to which I hâve alluded, nor 
their concurrent jurisdiction with the district courts under other stat- 
utes, nor the exclusive jurisdiction of the district courts of suits for 
penalties and forfeitures under the customs laws. 

In short, the argument is that section 11 of the act of 1789, and 
its reproduction in the Eevised Statutes, included within itself the 
exception of cases, not otherwise provided for by more spécial and 
defmite provisions; and that the act of 1875 carries a similar lim- 
itation, being intended simply to enlarge that part of the jurisdiction 
conferred by section 11, applying it to more cases, but to cases of a 
similar character, The restrioted meaning attached to the gênerai 
•words by the usage of 86 years is presumed to continue. 

Motion to dismiss granted. 



Pebet and others v. Meohanios' Mutual Ins. Co. 

(Oirauit Court, D. Bhode laland. March 11, 1882.) 

1. IKSUBANCE — CONVETANCB BT MakRIED WoMAN — CoNTHAOT, "WHBir VOID. 

A paroi contract to convey land made by a married woman without her hus- 
band joining in its exécution, even if made with her husband'a consent, is voîd 
ab initia under a statute which provides that a married woman may convey real 
estate by deed in which her husband joins. No insurable interest can exist 
under such a contract. 

2. Iksukablb Intbhbbts — Sbvbualtt on «oint Iusukancb. 

Where a building was located on the division lins of the lands of two différ- 
ent persons.each being a half owner of the building, and they jointly take out 
a policy of Insurance on the building, and it afterwards transpires that one of 
them had no insurable interest in the building, this f act alone will not prevent 
the other party from recovering the insurance, in case of loss of the building by 
lire, to the f ull extent of the interest she has in the policy. Insurance without 
insurable interest, if included in the same policy with interests which are in- 
surable, does not vitiate the policy except as to the non-existent interest. 

S ASSIGNMBNT OF PoLICY — EfFBCT ON InBUEABLE InTERESTS. 

Where property insured is alienated, and ail rights under the contract of 
insurance are properly assigned, the contract becomes an insurance on the 
property of the assignée, and ceases to be an insurance on the property of the 
assigner ; but where, in case of loss, payment merely is to be made to a third 
party, the insurable interest in the property muât belong to the assigner at the 
time of the loss. 
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4. SAmb— StiFFiciBNT Proof of Loss— Waivbh— Estoppel. 

Wliere the insurance agent, clothed with full potvers, speciflcally agreed to 
a waiver of proof of loss, such waiver is conclusive, and the company is es- 
topped to deny such waiver on the ground that a written stipulation for arbi- 
tration, afterwards signed but never carried out, says that the agreement to 
arbitrale shall be subject to the tenus and conditions of the policy. 

5. Pbactice— CoNFOBMiTr -WITH Statb Ruleb. 

United States courts conform as near as may bo to the practice, pleadings, 
and modes of procédure in civil cases, othcr than equity and admiralty, with 
the rules of practice of the states in which they are held. 

6. BAME — MiSJOINDBB OF PAETIBS. 

Where the state statuts provides that no action shall be defeated on account 
of the misjoinder of parties, if the matter in controversy can be properly dealt 
with and settled between the parties before the court, and that the court may 
order any party improperly joined to be stricisen out, the satae practice will be 
adopted by tbe United States courts held in that state. 

At Law. 

Thomas A.Jenckes, Charles A. Wilson, Francis W. Miner, and Wm. 
O. Roelker, for plaintiffs. 

Beach é Allen and Henry B. Hyde, for défendant. 

CoLT, D. J. Xliis is an action upon a policy of fire insurance, and 
the case was heard by the court, jury trial having been waived. The 
policy insures Ellathea Perry and A. J. Perry in the sum of $500 on a 
barn upon their f arm in Barrington, Ehode Island. It is dated January 
21, 1880, and runs five years. It is in évidence that the fire occurred 
September 24, 1880, and that the building was totally destroyed. 
It further appears from the testimony that in 1877, when the title to the 
whole farm was in Ellathea Perry, she and her husband, John A. Perry, 
made a verbal agreement with their son, Adelbert J. Perry, to convôy 
to him one-half of the estate ; the understanding being that he was 
to live upon the farm and ereet a house and bam upon his portion. 
The son entered into possession. A cottage was built on the land 
called his. The barn covered by this policy of insurance was also 
built, one-half being situated on the iand considered as his, and the 
other half on the land of his mother, Ellathea Perry. The son, 
according to the évidence, paid for the cottage and one-half the bam. 
He first advanced $1,000 and then from $400 to $500. He after- 
wards built an addition to the house. From 1877 until the summer 
of 1880 he remained in possession of the premises including the 
house and one-half of the barn. Then it was decided and agreed 
that he should give up his interest in the estate to Ellathea Perry, in 
exchange for Bome property in Providence. 

As part of this transaction we find, under date of September 3, 
1880, an assigument on the back of the policy, by A. J. Perry, of ail 



éSO FEDEBAL EBPOETEB. 

his right, title, and interest in the policy to EUathea Perry; and an 
indorsement of assent by the company through Snow & Barker, 
agents. The company now résista payment on several grounds. It 
is contended that the paroi agreement or contract to convey being made 
by a married woman, even with the husband's consent, and though the 
person pays the purchase money, enters into possession, and makes 
improvements, is absolutely void under the laws of Ehode Island, 
which provide that a married woman may convey real estate by deed 
in which her husband joins; and that consequently A. J. Perry, at 
the timo the policy was taken out, had no insurable interest in the 
property, and that therefore the policy is void, at least to the extent 
of this claim under it. But admitting that this agreement is void, as 
it appears to be, (Bishop, Married Women, vol. 1, § 601, and vol. 2, 
§ 180; Pitcher v. Smith, 2 Head, 208; Lane y.McKeen, 15 Me. 304; 
Warner v. Sickles, Wright, 81; Miller v. Hine, 13 Ohio St. 566;) and 
admitting further that no insurable interest can exist under a con- 
tract which is ab initia void, and not enforceable in law or equity, as 
it seems is the law, (May, Ins. § 96; Stockdale v.^Dunlop, 6 M. & 
W. 224 ; Steinhack v. Fenning, 6 Eng. L. & Eq. 41 ; Tuckerman v. 
Home Ins. Co. 9 E. I. 414; Columbian Ins. Co. v. Lawrence, 2 Pet. 
25, 47,) — still it does not foUow that because one of the parties to a 
policy bas no insurable interest it thereby becomes invalid. 

Insurance without interest, if included in the same policy with 
interests which are insurable, does not vitiate the policy except as to 
the non-existent interest. It remains valid for so much as consti- 
tutes a legitimate insurable interest. May, Ins. § 74 ; Peck v. New 
London Ins. Co. 22 Conn. 575. 

If A. J. Perry, therefore, had no insurable interest, EUathea Perry 
could still recover to the extent of her interest ; and in this case it so 
happens that if no interest in the land or buildings passed to A. J. 
Perry under the agreement and subséquent proceeding, ail right and 
title to the whole promises, and so to the whole of the barn insured, 
remained with Ellathea Perry, and consequently her insurable inter- 
est would cover the whole of the property, and she could recover the 
fuU amount of the claim. This would clearly be so in the absence 
of any condition in the policy requiring the true title or interest of 
the assured to be stated, which is the case hère. That one of the 
assured should prove to hâve a good title to the whole of the prop- 
erty can hardly be considered the concealment of a material fact, for 
it is difBcult to see how it affects the risk. On the other hand, if we 
assume that an insurable interest of some kind in the building existed 
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in A. J. Perry at the time the policy was made, which is âoubtful 
under the authorities, still we are of the opinion that the assignnient 
■was a valid transfer to EUathea Perry of that interest, so that she 
thereby became the holder of the right to the -whole policy. Fogg v. 
Middlesex Mut. Pire Ins. Co. 10 Cush. 337, 

AVe are also of the opinion, the testimony being that the agent of 
the Company was notiiied that A. J, Perry had given up his interest 
in the property insured to Ellathea Perry, followed by the assign- 
ment, on the back of the policy, of ail his right, title, and interest to 
her, with the written assent of the company, that this was a substan- 
tial compliance with that condition in the policy which provides, 
among other things, that "if said property is sold, (except when pay- 
able to a mortgagee,) or if this policy is assigned without the written 
consent of the said company, or if the assured makes any attempt to 
defraud the said company, that in every such case the risk there- 
upon shall cease and détermine, and the policy be null and void, 
unlesB confirmed by a new agreement written thereupon, after a fall 
knowledge çf such facts or circumstances. " The form of assignment 
is the kind àdopted where the property is alienated, and the purchaser 
desires ail rights under the contract transferred to him. Upon such 
an assignment the contract beeomes an insurance on the property of 
the assignée, and ceases to be an insurance on the property of the 
assignor. It is différent from another species of assignment where, 
in case of loss, payment merely is to be made to a third party ; for 
there the insurable interest in the property must belong to the as- 
signor at the time of the loss. Fogg v. Middlesex Mut. Fire Ins. Co. 
10 Cush. 337. 

As to the failure to furnish proofs of loss, the évidence of John A. 
Perry and A. J. Perry, standing uncontradicted, to the effect that an 
agent with full powers specifically agreed to a waiver, is conclu- 
sive. After making such a verbal agreement, upon the faith of which 
the assured may hâve acted, the company cannot now deny any 
waiver upon the ground that a written stipulation for arbitration, 
afterwards signed, but never carried out, says that the agreement to 
arbitrais shall be subject to the terms and conditions of the policy. 

It is true that, in our view of the case, Adelbert J. Perry, trustée, 
bas no interest in the subject-matter of the suit, and that heis, there- 
fore, improperly joined as plaintiff. But the United States courts 
conform, as near as may be, to the practice, pleadings, and modes of 
procédure in civil causes, other than eq_uity and admiralty, of that 
v.ll.no.ô— 31 
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of the states in which such courts are held. Eev. St. § 914. And it 
ifl provided in the Public Statutes of Ehode Island, (1882,) p. 555, § 
33, that no action shall be defeated on acconnt of the misjoinder of 
parties, if the matter in controversy can be properly dealt with, and 
settled between the parties before the court, and the court may order 
any party improperly joined in any action to be atricken eut. 

The name of Adelbert J. Perry, trustée, may be stricken out, and 
judgment entered in favor of the other plaintifs for the amount of 
the policy, with légal interest from November 24, 1880. 



Pbert and Wife v. Fanbuil Hall Tns. Co. 
{Œrcuit Court, D. Bhode Mand. March25, 1882.) 

1, IrrsTTRAïrcB— Tbemb ra Policy Cohsteokd. 

Where a policy of insurance contained the following clause ; " If the interest 
of the insured in the policy be any other than the entire, uuconditiçnal, and sole 
ownership of the property for the use and beneflt of the insufed,.or if the 
building insured stand on leased ground, it must .be so represented to the Com- 
pany, and 80 expressed in the written portion of the policy, otherwise the pol- 
icy shall be void," — a policy taken out by husband and wite on the wife's 
separate property, 'without disclosing how the husband and wife were respect- 
ively interested in the property, is not void. Ail that is requisite under such 
a condition in the policy is to satisfy the insurers that the estate is absolute and 
unencumbered in the insured ; or, if not, to what extent encumbered, or what 
estate lésa than a f ee-simple is owned by the insured. 

2, SaME— WlFE'8 EsTATB— JoiNDEB OF HdSBAND. 

Where the property insured was the property of the •wife, held as her sole and 
separate estate, according to chapter 152 of the General Statutes of Rhode 
Island, which gives the husband only a revocable right to receive rents, and 
a vested remainder for his life after the death of the wife, there can be no ob- 
jection to his joining in the application for insurance. 

3, Bamb— Peoop of Loss — Waivbb. 

The condition in a policy requiring proofs to be furnîshed in some détail, 
•with the certiflcate of a magistrale, and undertaking to pay the loss 60 days 
after thèse proofs hâve been received, may be waived ; and where the company 
sent an agent as adjuster with authority to flnd out the amount of loss, and 
such agent told the Insured to forward a mémorandum of items of the things 
burnt to the company, and he would return in a day or two and settle, it con- 
stitutes a waiver of formai proofs of loss. 

Motion for a New Trial. 

Thos. A. Jenckes, Chas. A. Wilson, Wm. G. Eoelker, and F. W. 
Miner, for plaintiffs. 

Beach é Allen, for défendant. 
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Before Lowell and Colt, JJ. 

LowELL, C. J. This was an action upon a policy of fire Insurance 
issued to John A. Perry and Ellathea Perry, his wif e, for $700, on 
buildings and perBonal property. The évidence tended to show that 
the premises were the sole property of the wife, and were totally 
destroyed by fire. The policy contained the following clause: "If 
the interest of the assured in the property be any other than the 
entire, unconditional, and sole ownership of the property for the use 
and benefit of the assured, or if the building insured stands on leased 
ground, it mùst be so represented to the company, and so expressed in 
the written portion of the policy, otherwise the policy shall be void." 
The défendants objected that the policy was void for not disclosing 
how the husband and wife were respectively interested in the prop- 
erty. This objection misapprehends the meaning of this clause. It 
is of no interest to the company to know what the rights of the assured 
are between themselves. What they require is to be satisfied that 
the estate is absolute and unencumbered in the assured; or, if not, 
how and to what estent it is enoumbered, or what estate, less than a 
fee-simple, is owned by the assured, The land upon which the build- 
ing stood was the property of the wife, held according to chapter 152 
of the General Statutes of Ehode Island, which gives the husband 
only a revocable right to reçoive rents, and a vested remainder for 
his life àfter the death of his wife. In re The Voting Laws, 12 E. I. 
586. But we see no objection to his joining in the application for 
insurance and in the policy. The statute requires him to be joined 
in deeds, and he might well suppose that it was more regular that he 
should give his concurrence to a contract of this sort. Indeed, when 
the underwriters are a mutual company, stipulating for a lien upon 
the land, it is by no means clear that his joinder would not be useful 
to the company. 

No case bas been cited to us which holds a policy to be void when 
the assured were the owners in fee of unencumbered property. On the 
contrary, in one case, wbere the condition was much more stringent 
than this, requiring the true title to be specified in the policy, two 
persons, whose interests were several, one owning the building and 
the other the stock of goods, were jointly insured, and the policy con- 
tained no spécification at ail, and was held to be valid. The title 
was orally disclosed to the agent of the company, but the décision 
did not dépend whoUy upon this. The able and learned judge who 
delivered the opinion, and who was afterwards for many years ehief 
justice of Connecticut, said : "It is enough that, amongall the persons 
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insured in a single policy, they hâve a perfect title, or a title unen- 
cumbered only in the manner stated in the proposai." Peck v. Neiv 
Lmdon Ins. Co. 22 Conn. 575, 583. 

It is hardly necessary to invoke the rule which has been established 
by the courts that this condition is to be construed most strongly 
against the company ; for a husband and wife insuring property would 
naturally be understood as representing that it was her property, else 
she would not be joined. Whether it was hers under the eommon 
law or the récent statutes was of no interest to the underwriters. 

There is the further question whether any évidence is to be found 
in the plaintifïs' case fit to be submitted to the jury on the proofs of 
loss. Condition 9 requires proofs to be furnished in some détail, 
with the certificate of a magistrate, and the undertaking is to pay 
60 days after thèse proofs hâve been received. Such proofs were 
furnished, but less than 60 days before the action was brought. The 
plaintiffs insist that the formai proofs were waived. Perry testified 
that the company sent a man named Davis to settle the loss ; that 
Davis asked him to send the company a mémorandum of items of 
the things burnt, and that he would corne down in a day or two and 
settle and that he, Perry, did send a mémorandum. Mr. Davenport, 
the gênerai agent of the company, testified: "After the fire the com- 
pany sent Mr. Davis hère, as adjuster, to find out the amount of 
loss." It seems to us, on considération, that there was évidence to 
go to the jury that formai proof of loss had been waived. If Davis 
had authority to adjust and settle the loss, we think, as matter of 
law, he could do so with or without formai proofs. That he had such 
authority appeai's by évidence, of which the jury were to judge. 

Again, as matter of law, what Davis said was a waiver, none could 
be more distinct. Whether he said so was for the jury. If a mém- 
orandum of loss was sent to the company there is much authority 
for saying that though it was informai and inadéquate, yet it was a 
compliance with the requirements of the policy, unless the company, 
within 60 days, objected to it for insufficiency. Whether such a 
mémorandum was sent was for the jury. We are of opinion, there- 
fore, that the plaintiffs are entitled to a new trial, and it is so 
ordered. 



) 
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Perrt and Wife v. Mechanics' Mutual Ins. Co. 

(Circuit Court, D. Rhode Jsland. March 25, 18B2.) 

1. iNSDiiANce — Wifb's Bbparatb Estate. 

Where the property insured was the sole and separate estate of the wife, the 
refusai of the court to admit évidence tending to show that her husband in her 
absence, and without her complicity, wilfuUy set fire to the buildings, is not 
erroneous. 

2. SAMB— HUSBAND'S ACT NOT TO DEFEAT RiGHTS OF WlFB. 

A husband bas no power to afîect his wife's title by any act or neglect, nor 
can she be held responsihle for his crimlnal acts ; and his joinder with his wife 
in an action for the recovery of tlie insurauce will not constitute a defence. 

3. Same. 

If a statute makes the husband a stranger to his wife's property during her 
life, excepting as to a veto upon her conveyance thereof , it does not give liim 
power to destroy her house and thereby vitiate her insurance. 

4. Bame — Valuation, Conclusivbnbss of. 

If the insurance agent takes upon himself the whole responsibility of the 
valuation of the property insured, and was not induced to flx the amount of 
insurance by the représentations or acquiescence of the insured, or if the valu- 
ation Is agreed between the parties f airly and without déception, it is conclusive 
on both. 

5. Bame — Meabube of Recovery. 

The recovery on a policy of fire insurance is to lie for the value of the prop- 
erty at the time of the loss ; and where there was no oiîer to prove a déprécia- 
tion since the policy was issued, the valuation is conclusive of the amount to 
be recovered in case of a total loss, as well as conclusive that there was no 
overvaluation. 

Motion for a New Trial. 

Thos, A, Jenckes, Chas. A. Wilson, Wm. G. Roelker, and F, W. 
Miner, for plaintiffs. 

Beach é Allen, for défendant. 

Before LowELL.and Colt, JJ. 

LowBLL, C. J. This case involves less than $5,000, and we bave 
therefore carefuUy examined the defendant's exceptions to the rul- 
ings and charge of the presiding ]udge. The property insured was 
the sole and separate estate of the wife, and the first exception is to 
the refusai to admit évidence tending to show that the husbimd, in 
his wife's absence, and without her complicity, wilfuUy set fire to the 
buildings. In this ruling we find no error. The title of the wife was 
held under chapter 152 of the General Statutes of Ehode Island, 
wbich we bave discussed in the case against the Paneuil Hall Insur- 
ance Company, ante, 482. The husband bas a revocable agency to col- 
lect rents and profits of his wife's estate until she cbooses to revoke it, 
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and he bas a vested remainder for life in her realty if children hâve 
been born alive. In re The Voting Laws, 12 E. I. 586. He has no 
power to affect her title by any act or neglect, and we think it would 
be contrary to the whole intent of the statute to hold her responsible 
for bis criminal conduct. 

If this money is recovered it will belong exclusively to the wife, 
and a trustée may be appointed at any time to protect it from the 
husband. It is true that until such appointœent the statute requires 
him to join in the action, and as the action survives, by the words of 
the statute, it is possible that upon the death of the wife, before a 
recovery was had, the défendants might avail of this defence against 
the husband. But it is too narrow a view of the subject to make the 
defence dépend upon the joinder of the husband in the suit. 

It is argued that the wilful destruction to the property by any 
tenant or agent in lawful occupation or charge of the promises will 
defeat the action; but authority is not furnished for a statement so 
gênerai. In the absence of spécial provisions in the contract the 
liability of the principal must dépend upon the character of the 
agency. If the statute has made the husband a stranger to bis 
wife's property during her life, excepting as to a veto upon ber con- 
veyanees, we cannot admit that he has the power to destroy her 
house and thereby vitiate her insurance. 

The remaining exception relates to the defence of overvaluation. 
There was much évidence on both sides concerning the cost and the 
value of the building insured. The agent of the company, who has 
been in the business for 30 years, testified that he examined the 
property and formed his judgment about it. And the judge charged 
that if the agent took the whole responsibility upon bimself, and was 
not induced to fix the amount of insurance by the représentations or 
acquiescence of the assured, tbe company were bound to pay the 
amount stated in the policy. He defines his meaning of acquiescence 
to be a refusai to answer a question, or in any other way deceiving 
or misleading the agent, and refused to rule that acquiescence might 
also be, if in any way Perry allowed the agent to be deeeived as to 
tbe value of the property, or if be knew that the agent was putting 
on an amount of insurance substantially greater than the value of the 
property. 

The ruling was sound. Whether the learned judge used the word 
"acquiescence" in its ordinary sensé or not is unimportant. The 
word is not in tbe policy, and ail that he was to do was to lay down 
the law correctly for the guidance of the jury. It has been decided, 
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upon reasons wbich are entirely satisfactory, that if thé valuation is 
agreed on between the parties fairly and without déception, it is con- 
clusive upon both. Ins. Co. of N. A. v. McDowell, 50 111. 120 ; Fidler 
V. Boston Ins. Co. i Meto. 206; Tndl v. Roxbury Ins. Co. 3 Cush. 263. 

The argument for the defence assumes that value is a simple fact 
of observation, like the existence of a fire-escape, and .that it was a 
fraud on the assured to permit the agent to estimate the property 
higher than he himself did. If it is a fraud in a seller to permit one 
to buy his goods for more than he thinks they are worth, or for the 
buyer to offer less than he thinks them worth, no doubt the argument 
is Sound ; otherwise not. The facts were ail left to the jury, 

The cases above cited décide thé point that the recovery is to be 
for the value at the time of the loss. There was no offer to prove a 
dépréciation since the policy was issued, and thèse décisions make 
the valuation conclusive in such a case if the amount be recovered, 
in case of a total loss, as well as conclusivâ that there was no over- 
valuation. 

Judgment on the verdict. 



United States v. Smith. (No. 771.) 

{Oircuit Court, D. Oregon. April 21, 1882.) 

L TiMBEK ON Public Lands m Orbgon. 

The act of June 3, 1878, (19 St. 88,) giving permission to the résidents of Colo- 
rado, Nevada, the territories, " and other minerai districts of the United States," 
to eut timber for certain purposes upon the minerai lands therein, does not 
apply to Oiegon, but the subjeot of cutting timber on the public lands within 
such State is regulated by the act of Ihe same date, (19 St. 89,) providing, among 
other things, for the saie of timber lands therein. 

2. MrNEEAL District. 

This term, as used in the flrst of the said acts of June 3, 1878, (19 St. 88,) has 
no application to Oregon, there being no such division or district of ihe state 
established either by law or common réputation. 

3. Cutting Timbbb— Who Mat and What For. 

Under the act of June 3, 1878, (19 8t. 89,) persons occupyingthe public lands 
in Oregon under the mining, pre-emption, or homestead laws of the United 
States may eut and use the timber thereon convenient for the purposes of such 
occupancy, and may also take other timber from the public lands, if need be, 
sufflcient to maintain the necessary improvements on the lands so occupied ; 
but any cutting or removing timber from the public lands otherwise than this, 
as with intent to dispose of or wantonly to destroy the same, is a treapass 
for whichthepartyguilty of tliesame isliable, civilly and criminally. 19 St. 90. 
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Action to Eecover Damages. 

J. F. Watson, for plaintiff, 

John J. Balleray, for défendant. 

Deady, D. j. This action is brought by the United States to 
recover from the défendant the sum of $10,000 damages for wrong- 
fully cutting and carrying away certain timber, between January 1, 
1879, and the commencement of the action, August 17, 1881, then 
being and growing upon that parcel of the unsurveyed public lands 
of the plaintiff situated in Baker county, Oregon, which, if surveyed, 
■would be township 11 south, of range 40 east of the Wallamet 
meridian, with intent to dispose of the same ; and for that he "did 
convert and dispose of the same." 

The défendant, for answer to the complaint, dénies the allégations 
thereof, and for a further answer says that at the time of commit- 
ting the alleged unlawful acts the défendant was a citizen of the 
United States, over 21 years of âge, and a hona fide résident of "a 
minerai district of the United States," consisting of Baker, Grant, 
Union, Umatilla, and Wasco counties, the same being "the fourth 
minerai district of the United States in the state of Oregon," and 
that while he was such a résident he did enter upon the unsurveyed 
tract of public land aforesaid, the same being within said minerai 
district, and "eut and remove therefrom a small number of trees 
growing thereon;" that said tract of land was minerai land, and not 
subject to entry under any law of the United States, "except for min- 
erai entry;" that said trees were "eut and removed, and actually used, 
for bui.'ding, agricultural, mining, and domestic purposes by défend- 
ant and others within said minerai district;" and that the cutting 
and removing of said trees constitute the trespass mentioned in the 
complaint. The plaintiff demurs generally to this defence. 

The first act of congress which in terms authorized or pertaitted 
the cutting of timber upon the public lands by a private person for 
any purpose, was passed June 3, 1878, (20 St. 88,) and is entitled 
"An act to authorize the citizens of Colorado, Nevada, and the ter- 
ritories to fell and remove timber on the public domain for mining and 
domestic purposes." This act contains three sections. The first one 
authorizes any bona fide résident of the states aforesaid or either of 
the terri tories — naming them — "and ail other minerai districts of the 
United States," "to fell and remove, for building, agricultural, min- 
ing, or other domestic purposes," any trees growing upon the public 
lands, "said lands being minerai," and not then subject to entry, "ex- 
cept for minerai entry j" subject to such régulations as the secretary 
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of the interior may prescribe for the protection of the timber upon 
said lands, and other purposes; with a proviso that the act sliould 
not "extend to railroad corporations." The second section makes 
it the duty of the oflQcers of any local land-office, "in -whose dis- 
trict any minerai land may be situated, " to aseertain whether tim- 
ber is eut or used upon such minerai lands, "except for the purposes 
authorized by the act," and to give notice thereof to the commissioner 
of the gênerai land-office, The third section prescribes the pnnish- 
ment for a violation of the act, or the rules made in pursuanee thereof . 

The act is very loosely and unskillfuUy drawn, and abounds in 
unnecessary and indefinite phrases and clauses of the and-so-forth 
character. The privilège conceded by it is limited to citizens of the 
United States, "and other persons," résident in certain states and 
territories, naming them, "and ail other minerai districts of the United 
States." It allows timber, "or other trees," to be eut for building, 
agricultural, mining, "or other domestic" purposes, subject to such 
régulations as the secretary of the interior may prescribe for the pro- 
tection of the timber and undergrowth, "and for other purposes." 

On the same day another act was passed, (20 St. 89,) entitled 
"An act for the sale of timber lands in the states of California, Ore- 
gon, Nevada, and Washington territory." This act contains six sec- 
tions. The first, second, and third ones provide for the sale of the 
"unsurveyed public lands" within thèse states and this territory not 
included in any réservations of the United States, valuable chiefly for 
timber or unfit for cultivation, wbich hâve not been offered for sale, 
in quantifies not exceeding 160 acres, to one person or association, at 
the minimum price of $2.50 per acre; with a proviso that the act 
should not, among other things, authorize the sale of a "mining 
claim, " or "lands containing gold, silver, cinnabar, copper, or coal." 
Section 4 provides "that after the passage of this act it shall be 
unlawful to eut, or cause or procure to be eut, or wantonly destroy, any 
timber growing on any lands of the United States" in the states or terri- 
tory aforesaid, "or remove or cause to be removed any timber from 
such public lands with intent to export or dispose of the same;" 
* * * and that any person so offending shall, on conviction, be 
fined for every such offence not less than $100 nor more than $1,000, 
with a proviso that the act shall noi; "prevent any miner or agricul- 
turist from clearing bis land in the ordinary working of bis mining 
claim, or preparing bis farm for tillage, or from taking the timler 
necessary to support bis improvements." Section 5 provides for the 
relief of persons prosecuted in said states and territory for the viola- 
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Mon of the timber act of March 2, 1831, (i St. 472; section 2461, Rev. 
St.,) and repeals section 4751 of the Revised Statutes, providing for the 
disposition of penalties and forfaitures incurred r.nder said act or sec- 
tion, and directs that ail moneys coUected under that act shall be 
covered into the treasury of the United States. Section 6 provides 
that ail acts and parts of acts inoonsistent with snob act are repealed. 

In support of this plea or defence counsel for the défendant con- 
tends : (1) that the first-named act applies to Oregon, as well as 
the states and territories therein éxpressly named, because it is in- 
cluded in the phrase "ail other minerai districts of the United 
States;" and (2) that the permission contained in the first section 
of snch act to fell and remove timber is not limited to the land occu- 
pied by the party cutting or removing it, nor to the quantity needed 
for his individual use, but that it is a license to every résident of a 
"minerai district," so called, in the United States to fell and remove 
ail the timber he may from any portion of the public lands in such 
district, -whether minerai, agricultural, or timber, to be used by any 
one within the district for building, agricultural, mining, or other 
domestic purposes; and further, that the second act, although made 
applicable to Oregon by name, in no way affects or limita the opéra- 
tion of the first one therein. If this is the law, then ail the timber 
on the public lands in Oregon may be eut and removed therefrom 
•with impunity, provided it is not done for the purpose of being ex- 
ported from the state or minerai district where eut. No adéquate 
reason is given or suggested why congress should thus suddenly de- 
part 80 far from the traditional policy of the government to préserve 
the timber on the public lands for the use of those to whom it might 
ultimately dispose of them. 

The argument hinges upon the meaning and application of the 
phrase "minerai district." The use of it in the United States Statutes 
is new, and confined to this act. As a matter of fact, so far as ap- 
pears, there is no section of this state known and defined as the min- 
éral district. Being neither known in law or fact as the désignation 
of any well-defined or exact locality, it is as vôid of meaning and 
incapable of application as the phrase "tree district," "stone district," 
"alkali district," or "water district." The title of the act does not 
contain the phrase, but limits its opération to the citizens of Colo- 
rado, Kevada, and the territories; and it is not probable that there 
■was any thought;in the mind of congress of extending it any further. 

The phrase "mining district" is well known, and means a section 
of country usually designated by name. and described or understood 
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as being confined -within certain natural boundaries, in which gold, 
or silver or both are found in paying quantities, and which is worked, 
therefor, under raies and régulations prescribedby the miners therein, 
as the White Fine, the Eumbolt, etc. 

This term, and the thing signified by it, are also recognized by the 
United States Statutes. Sections 2319, 2324, Eev. St. ; Copp, U. 
S. Min. Lands, 471. 

There is no method of proceeding known to the law by which a dis- 
trict of country can be prospected, surveyed, and established, or de- 
clared to be a "minerai district." The ordinary surveys of the public 
lands do not include any examination or exploration of them for min- 
erai deposits, the surveyor being only required "to note in bis field 
book the true situation of ail mines, sait licks, sait springs, and mill- 
seats which corne to bis knowledge." Sub. 7, § 2395, Eev. St. 

By section 12 of the aot of May 10, 1872, entitled "An aot to 
promote the development of the miuing resources of the United 
States," (17 St. 95 ; section 2834, Eev. St.,) it is provided that the 
surveyor gênerai "may appoint in each land district, containing min- 
erai lands, as many compétent surveyors as shall apply for appoint- 
ment to survey mining claims. " This "land district" is a division of 
the state or territory, as the case may be, created by law, in which is 
located a land-office for the disposition of the public lands therein. 
There are four of them in this state. It is probable that thèse "land 
districts, " in the mining states like Colorado and Nevada, were some- 
times familiarly spoken of as "the minerai districts," from whence 
the phrase found its way into the act of June 3, 1878. But although 
there are "some minerai lands" and "mining districts" in Oregon, it 
is not known that there are any considérable or contiguous sections 
of the country to which the term "minerai district" could properly be 
applied, and it is certain that there is none to which it is applied by 
law. It may be admitted that the use of the gênerai words "ail 
other minerai districts of the United States," immediately following 
the enumeration of the particular states and territories mentioned, 
is some évidence of an intention by congress to extend the opération 
of the act beyond the limits of said states and territories. But the 
difi&culty is that the language used bas no definite signification or 
local application, and therefore must fail to bave any effect for want 
of certainty. Besides, this act is one in favor of individuals and in 
dérogation of the rights of the public — the whole people of the United 
States — to whom thèse lands and timber belong, and therefore is not 
to be enlarged by construction bo as to include things or persons not 
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expressly eaumerated, mentioned, or described tlierein vr'ûh reasona- 
ble certainty. Smith, Com. § 738 et seq. For thèse reasons the 
act, in my judgtnent, is not applicable to Oregon, but is contined to 
the states and territories therein expressly mentioned. 

By act No. 2 of the said acta of date of June 3, 1878, itis declared 
unlawf ul to eut any timber on any of the public lands in Otegon, with 
the exception of that eut by a "miner or agriculturist" in the ordi- 
nary working or clearing of his mining claim or farm, or that taken 
therefrom to support his improvements on such claim or farm. This 
provision is inconsistent with and répugnant to the license to eut 
timber contained in act No. 1. Either the prohibition contained in 
act No. 2 must be limited and restrained by construction so as not 
to apply to minerai land, — land subjected to "minerai entry," — or act 
No. 1 must be held not applicable to Oregon. Both cannot be in full 
force in the same place. It may be said that No. 2, being subséquent 
in point of place in the statute, is presumed to hâve been passed sub- 
sequently to the other, and therefore repeals or modifies it so far as 
they are in conflict. But both acts being paased on the same day, 
and measurably upon the same subject, I think they may best be eon- 
sidered as parts of one act, and each be allowed to stand, and hâve 
effect as far as it can without conflict with the other. It cannot be 
said that, in passing aet No. 1, congress expressly included Oregon 
in the license therein given to eut timber on the public lands, and it 
is only claimed that it contains some gênerai words which may be 
interpreted so as to include it, while upon the very face of the act it 
is plain that, in the passage of No. 2, it was the intention of congress 
to regulate the subject of the sale and use of the timber upon any 
of the public lands in Oregon. This being so, the only reasonable 
conclusion is that act No. 2 excludes No. 1, even if there was any 
ground for holding the latter applicable to this state under any cir- 
cumstances. The subject is fully regulated by the former aet, and 
there is nothing left for the latter one to operate upon without dia- 
placing some provision of the other. The provision for the sale of 
timber lands, for the prévention of cutting timber on the public lands, 
and for allowing the miner and farmer to eut and use the timber on 
their claims, and to take it from the public lands for the improve- 
ment of such claims, cover the whole ground, and if allowed to be in 
full force hère must exclude the Colorado act from the state. 

The plea is insufficient. A defence to an action for unlawfuUy 
cutting timber on the public lands in this state must show that 
it was eut upon the mining or farming claim or land of the défend- 
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ant in the ordinary course of working the same or preparing it for 
{illage, as the case may be, or was taken from the public lands for 
the necessary improvements thereon. It does not appear from the 
plea herein that the défendant eut the timber in question from land 
then occnpied by him for the purpose of mining or agriculture, or 
that it was eut from the public lands for maintaining the necessary 
improvements thereon. 

From ail that appears, the défendant was unlawfuUy engaged in 
cutting timber from the public lands, and is at least liable to the plain- 
tiff in damages equal to the value thereof. 

The demurrer is sustained. 



United States v. Young and others. (No. 772.) 
Same v. White. ^No. 773.) 

Action to Eecover Damages. 

Thèse two actions are also for trespasses upon the public lands in 
Baker county, and the demurrers to the défonces thereto were argued 
and submitted at the same time as the demurrer in No. 771. 

In No. 772 the plaintiff claims $3,000 damages for the unlawful, 
cutting of timber on that portion of the public lands that would, if 
Burveyed, be township 10 south, of range 37 east of the Wallamet 
meridian, with intent to dispose of the same, since January 1, 1879. 

The defence is that in 1872 each of the défendants entered upon 
160 acres of public land, which, if surTèyed, would be in township 9 
south, of the range and meridian aforesaid, with intent to pre-empt 
the same, and erected thereon a dwelling-house and other improve- 
ments, of the value of $4,000, with timber eut therefrom; that in the 
same year the défendants located a placer mining daim in said town- 
ship 9, and within a minerai district of the United States, of not 
more than 160 acres, for which they hâve since obtained a patent 
from the United States, upon which they eut timber to wprk the 
same, and for the improvement of their agricultural claims, within the 
dates alleged; that the défendants, being citizens of the United States 
and résidents of said township 9, did, within the dates alleged in the 
complaint, enter upon and eut and take from certain minerai lands 
situate in said township, and adjoining the mining claim of the de- 
fendants, for building, mining, agricultural, and domestic purposes, 
"certain trees and timber being and growing" thereon, amounting to 
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100,000 feet, which "trees and timber" were used for the purposes 
aforesaid; and that thèse acts are the Bame as those complained of. 
by the plaintiff. 

This defence has been pleaded and treated by counsel as one, but 
it really contains three separate defences to three distinct supposed 
trespasses. 

To the first and second the demurrer is not well taken. The de- 
fendants -were.authorized to eut the timber upon their pre-emptions 
and mining claim as they did either under section 4 of the act of 
June 3, 1878, supra, or, if eut prior to that time, then under the con- 
struction given by this court in U. S. v. Nelson, 5 Bawy. 68, to the 
act of March 2, 1831, (Rev. St. § 2461,) to tbe effect that congress, 
by the enactment of the pre-emption, homestead, and mining laws, 
had 80 far modified that act that pre-emptors and others occupy- 
ing public lands under such laws might eut and use the timber 
thereon for the purposes of such occupation. 

But to the third defence the demurrer is well taken. The timber 
thereby admitted to hâve been eut was not eut upon the mining or 
agricultural claims of the défendants, nor upon the public lands, for 
the necessary improvement of said daims, but upon lands unoccupied 
by the défendants, and for sale or disposition to the public ; for the 
averment that they were eut and used for "building, mining, agricul- 
tural, and domestic purposes" cornes far short of saying that they 
were so used by the défendants exclusively or at ail ; and if it should 
ever be construed as an allégation thàt the timber was used by the 
défendants, still it is not sufficient, as they were only permitted to 
take such timber from the public lands as might be necessary ta 
maintain the improvements on their mining and agricultural claims.^ 

In No. 773 the plaintiff claims $3,000 damages also for cutting tim- 
ber on public lands in what would be, if surveyed, township 11 soùth,, 
of range 42 east of the meridian aforesaid, since January 1, 1879. 

The defence in this case is that at the date of the commission of 
the acts complained of the défendant was in partnership with H. C> 
Hines, both of whom were American citizens and résidents of the 
township aforesaid, and within a minerai district of the United States ; 
and being so, caused to be eut, upon the public lands in said town- 
ship, timber to the amount of 75,000 feet, which was used for build- 
ing, mining, agricultural, and domestic purposes within said minerai 
district. 

This is simply a case 6î cutting timber on the public lands for sale or 
disposition to the public within the land district where eut, and. 
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under the ruling in No. 771, is a trespass for which the défendants 
are liable to the plaintiflf in damages equal to the value of the tituber 
eut, 

The demurrer is sustained. 

See The Timber Cases, ante, p. 81 



William Eogebs Manup'o Co. w. Eooebs & Spuer Manuf'g Co. 

{Circuit Court, D. Massachusetts. April 22, 1882.) 

L Tbadb-Makk— RiGHT. 

The right to use a trade-raark is one which dépends on use. 

2. Bahe— Use of Name. 

Any one has a right to the use of his own name in business, but he may be 
restrained from its use if he uses it in such a way as to appropriate the good- 
will of a business already established by others of that name ; nor can he, by 
the use of his own name, appropriate the réputation of another by fraud, either 
actual or constnictive. 

3. Bamb— Enjoinino Use of Namh. 

Any one who rightfully uses a name of estabHslied renntntînn as part of a 
trade-mark in a particular business maj euju.n its iaiei'j.urmg use by others. 

In Equity. 

F. Chamberlain and 0. H. Platt, for eomplainants. 

T. W. Clark anà B. S. Parker, îov défendant. 

LowELL, 0. J. The plaintiffs allège that one William Eogers, of 
Hartford, had been a skilful manufacturer of silver-plated ware long 
before 1865, and had acquired a high and valuable réputation; and 
in that year a copartnership was formed between one Birch and one 
Pierce, who agreed with William Eogers that the firm should be 
called the William Eogers Manufacturing Company, and agreed with 
him and his son, William Eogers, Jr., that they might adopt and 
use as trade-marks, "^ Wm. Eogers & Son," and "1865, Wm. Eog- 
ers Mfg. Co.," and that they were so used until 1872, when the prés- 
ent corporation was formed, and bought ail the stock, good-will, etc., 
of the firm; that the two companies, successively, bave used thèse 
trade-marks, from 1865 to the time of filing the bill, by stamping 
them upon their goods, and hâve taken great pains with the manu- 
facture of the platéd spoons, forks, and knives which they hâve put 
upon the market, and thus their goods hâve become favorably and 
extensively known as the "Eogers" and "Eogers & Son" goods, and 
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are inquired for by thèse naines; that both thèse names are of great 
value and distinguishing appellations in the trade, and the spoons, 
forks, and knives so stamped bave acquired and possess a spécial 
value; that on or about January 1, 1880, Lorenzo Spurr and George 
W. Spurr, associated as George W. Spurr & Ce, manufacturers of 
silverware, at Greenfield, knowing the premises, combined and con- 
federated with David G. Rogers and George E. Eogers, a sou of said 
David, to cheat and defraud the complainants by stampiug their 
spoons, forks, and knives with the names, "Eogers" and "Eogers & 

Son" and "Eogers & Son -^^ (^Greenfield, Mass.;" and that 

in February, 1881, the said George W. Spurr, David C. Eogers, and 
George E. Eogers, with others, formed the défendant corporation, with 
the intent to make, and that said corporation bas made and sold, 
spoons, forks, and knives stamped Eogers & Son, Greenfield, Mass., 
(with an arrow ;) that those stamps are not distinguished by ordinary 
purchasers, using ordinary care, from the stamps of the plaintiff Com- 
pany; that they make and sell inferior goods ; that they adopted their 
pretended trade-marks in order to deceive purchasers. 

The prayer of the bill is for an aceount; an injunction against the 
use of the trade-marks set out in the bill, or any other stamp having 
the Word "Eogers" or "Eogers & Son" as the whole or part thereof 
upon silver-plated forks, knives, and spoons; and for gênerai relief. 

The answer dénies ail the allégations of the bill as to the plaintiff s' 
title, and charges that the complainants deceived the public by pic- 
tures, advertisements, etc., representing their wares to be the véritable 
manufacture of William Eogers and William Eogers, Jr. ; admits 
the use of the trade-mark Eogers & Son, (with an arrow,) but dénies 
that it can deceive the public. 

The évidence on both sides proves that thcre were three brothers 
Eogers in Connecticut, who were honest and skilful silver-platers, — 
among the first, if not the first, in this country to adopt the electro- 
typing process ; that they f ailed in business and af terwards severally 
gave the use of their name, for value, to two or three différent com- 
panies in Conneeticat, and assisted them in the manufacture for a 
longer or shorter time. Thèse companies are now friendly, as I under- 
stand, and hâve long used trade-marks, three of which stUl survive, 
viz., "Eogers Bros.," "Eogers & Bro.," and "Wm. Eogers & Son," 
with an anchor, which are used by thèse several manufacturers re- 
spectively; the last bj? the plaintiff s only. The title of the Meriden 
Company to use one of them was established in Meriden Britannia 
Co. V. Parker, 39 Conn. 450. 
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The firm called the William Eogers Manufacturing Company, prede- 
cessors of theplaintiff corporation of the same name, hadan arrange- 
ment with William PkOgers (one of the three brothers) and his son 
for the use of the name, and William Eogers was a silent partner 
and had charge of the plating. This connection, which was to bave 
lasterl for a long time, was terminated in two years, for reasons not 
necessary to be considered hère. The father and son then advertised 
and wrote letters and circulars declaring themselves the sole owners 
to the trade-mark, "Wm. Eogers & Son," and were restrained by the 
court from continuing such publications and announcements ; and 
the son having violated the injunction was pnnished. The whole 
record of this case is in évidence. A part of it is reported in William 
Rogers Manufg Co. v. Rogers, 38 Conn. 121. Since that time no one 
has disturbed the plaintiffs in the use of their trade-marks; and for 
this reason it is immaterial to enter into the merits of that contro- 
versy. The right to use a trade-mark is, above ail other rights, one 
which dépends upon use. 

AU those companies whose trade-marks were originally derived 
from the brothers Eogers hâve iflaintained a remarkably good stand- 
ard of merit in their manufactures, so that ail plated spoons, etc., 
marked "Eogers," or known as "Eogers" goods, command a superior 
price. The plaintiffs' goods are not known as "anchor," but as "Eog- 
ers" and "Eogers & Son" goods. 

There is no donbt that George W. Spurr, a silver plater of Green- 
field, intended to obtain some of the value of the Eogers name, and 
that with this object he paid a royalty of five cents a dozen to D. C. 
Eogers & Son for the use of their trade-mark from August, 1880, to 
January, 1881; then he organized the défendant company, who 
agreed to payD. C. Eogers and E. C. Eogers at the rate of four cents 
a dozen for 25,000 dozen, for the use of the trade-mark, but would 
make no final agreement until this suit should be decided. The his- 
tory of this trade-mark is that D. C. Eogers and George E. Eogers 
applied in February, 1879, to the patent-office to register under the 
act of eongress a trade-mark consisting of the words "Eogers & Son," 
with an arrow. In the sworn application or "statement and décla- 
ration" required by law they represented themselves as doing busi- 
ness at Greenfield, Massachusetts, under the firm name of Eogers & 
Son, and declared that they intended to use the trade-mark upon 
table eutlery, knives, forks, etc. Mr. Grinnell, of Greenfield, whom D. 
C. Eogers consulted upon the subject, asked him the pertinent ques- 
v.ll,no.5— 32 
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tion ifheihet he întended to use this trade-mark himself or merely to 
trade upon; and he answered that he intended to use it in the man- 
ufacture of goods himself; and the application to the patent-office con- 
forma to this answer. But -what the father and son did was to trade 
upon it; they let it out to George W. Spurr & Co. for a royalty, and 
afterwards to the défendants for a royalty. This royalty is paid for 
a faisehood. The names of thèse Eogerses is not of the slightest 
value in the silver-plating business, which they never learned or 
practiced ; nor were they ever partners, as I read the évidence, ex- 
cept in hiring out this trade-mark. It is impossible that this royalty 
can be paid for anything but the chance of purchasers supposing it 
to represent some other Eogerses. A court of equity cannot be ex- 
pected to look with much favor upon a trade-mark thus acquired 
and thus used. 

The name of the défendant company was undoubtedly adopted by 
its originator and chief stockholder, George W. Spurr, with th© same 
purpose. His letters make this clear. If it had been his own busi- 
ness and réputation alone which he intended to préserve and foster, 
the name would hâve been Spurr without the Eogees, or Sptjee first 
and EoGEES afterwards. Speaking for myself only, 1 should be much 
inelined to say that the use of such a corporate name might weU be 
enjoined at the suit of those Vfho had given the Eogers name its 
value, as in Holmes v. Holmes, Booth é Atwood Manu/'g Co. 37 Conn. 
278, for reasons which I shall give presently ; but Gray, C. J., in Gil- 
manv. Hunnewell, 122 Mass. 139, 152, bas throwh somè doubt upon 
the décision in that case; and in Massam v. Thorley, L. E. 14 Ch. D. 
748, 763, the lords justices, in a case very like the présent, refused 
to enjoin the use of the name entirely, if it could be so used as not 
to injure the plaintiff. 

The défendants insist that the plaintiffs hâve made false and 
fraudulent statements to the public, to the effect that they are still 
manufacturing under the direction and management of William Eog- 
ers and "William Eogers, Jr. Both parties bave fallen into the mis- 
take of supposing that it was important to hâve a Eogers and his 
son to authorize them to use the trade-mark Eogers & Bon. The law 
is not so. Any one might use that trade-mark for the first time that 
it was used, and if there was no Eogers in the same business no 
Eogers could complain. Levy v. Walkcr, L. E. 10 Ch. D. 436; Mas- 
sam V. Thurley Co. L. E, 14 Ch. D. 748. It was unnecessary for the 
plaintiffs to send round pictures of William Eogers aûd his son, as 
they hâve done. Such a method of advertising is more appropriate 
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to the trade in patent medicines. But I do not quite see tke injwry. 
to the public in this course of action. I tbink there is little doufet^ 
upon the facts proved, that the réputation which the goods marked 
Eogers & Son, and Kogers & Bro., and Eogers Bros, hâve now ac- 
quired, dépends upon the conduet of those who now use those names,. 
and not upon any supposition in the minds of the purchasers that th& 
porsons who originated the Lusiness still conduet it. Under thèse 
circumstances it does not seem to me that the plaintiffs hâve disen- 
titled thempelves to relief. 

A great deal was said in argument about the natural right of a man 
to use his own name in any business that be chooses to adopt. This,^ 
however, as I hâve said, is the case of a défendant corporation which 
bas adopted a name to suit its business ; and of persons, having the 
name, who hâve adopted a trade-mark to let out for hire to other people. 

!Ëven if we grant ail that bas been said about the freedom to use 
names, (and I grant upon that subject much more than bas been 
argued, for I set no Umits to that freedom, excepting interférence 
\rtth acquired rights,) the books are fuU of cases in which défendants 
bave been restrained from using their own names in a way to appro- 
priate the good-will of a business already established by others of 
that name. Croft v. Bay, 7 Beav- 84; Metzler v. Wood, L. R. 8 Ch. 
D. 606; Fallwood v. Fallwood, L. E. 9 Ch. D. 176; Levy v. Walker^ 
L, R. 10 Ch. D. 436 ; Massam v. Thorley, L. E. 14 Ch. D. 748 ; McLean 
v. Fleming, 96 U. S. 245; Devlin v. Devlin, 69 N. Y. 212; Filhins v. 
Blackman, 13 Blatchf. 440; Stonebraker v. Stonebraker, 33 Md. 252; 
Shavery. Skaver, 54 lowa, 208; [S. C. 6 N. W. Eep. 188;] Churton 
V. Douglas, Johns. (Eng.) 174. See 25 Albany Law J. 203. 

AU thèse cases in equity dépend upon an appropriation by one per- 
Bon of the réputation of another, sometimes actually fraudulent, and 
Bometimes only constructively bo. 

" It should never be forgotten in thèse cases that the sole right to restrain 
anybody from using any name that he likes in the course of any business that 
he chooses to carry on is a right in the nature of a trade-mark, — that is tosay, 
a man has a right to say, ' You must not use a name, whether flctitious or 
real; you must not use a description, whether true or not, which îs intended 
to represent, or calculated to represent, to the world that your business is my 
business, and so, by fraudulent misstatement, deprive me of the profits of the 
business which would otherwise corne to me.' " Per James, L. J., Levy v. 
Walker, L. B. 10 Ch. D. 447-8. 

The reason why artificial trade-marks are absolutely protected, 
without inquiry into motives, etc., is that the défendant bas no nat- 
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oral right to such a symbol, and bas the whole world of nature from 
which to choose his own. The same principle, in my judgment, 
applies to corporate names; but hère I am met by authorities hesi- 
tating to take this ground, as I bave said. The défendants insist 
that there is no sufBcient évidence that purchasers would be misled. 
The purpose being what it was, it would not need a great deal of évi- 
dence to prove it successfuUy accomplished. There ia évidence that 
buyers at retail vrould be very likely to be deceived. 

But the défendants say, again, "Eogers" has become a mère 
désignation of a partieular kind of ware, like Thompsonian medicines, 
or Singer sewing-machines. Thompson v. Winchester, 19 Piok. 214 ; 
Singer Co. v. Larsen, Cox, Dig, No. 659. But the évidence does not 
support this defence. The Eogers name does not express a certain 
sort of goods, but serves as a warranty of good workmanship, because 
ail those persons who hâve used it bave followed faithfuUy the excel- 
lent example of the original Eogerses, who insisted on honest work. 

It is further argued that the Eogerses are so many that the court 
cannot find an intent to appropriate the réputation of one of them 
more than another; and that, if any suit will lie, it must be by ail 
those who use any trade-mark whose distinctive feature is the name 
Eogers. I believe it to be true that the Greenfield Eogerses did not 
inquire, nor did the défendants care, whose réputation they were 
making available ; but I am of opinion that any one of those who 
rightly uses the name may enjoin its interfering use by others. 

Profits stand on a différent footing. As at présent advised, I should 
say that the profits made from the name Eogers belong to ail those 
who rightly use it. It is possible, however, that the plaintiffs may 
be able to prove facts which will give them spécial profits. They are 
entitled to, at least, an injunction, costs, and nominal damages, and, 
if they choose to take the burden of going to a master, I am bound to 
permit them. 

Interlocutory decree for the complainants. 
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Bbablb », WoRDEN and othera.* 

lOirtmit Court, D. Michigan. February 6, 1882.) 

L Review — Co-Obdinatb Courts— Juribdicjtioii. 

In patent causes the circuit court will not review the findings of another 
court of co-ordinate jurisdiction, except in a case of clear mistake of law or 
fact, of newly-discovered testimony, or upon some question not considered by 
such court. 
S, Reissued Patent — iMPBOTBitEïTTB. 

Letters patent No. 5,400, reissued to Erastus W. Scott for an Improvement 
in vhip sockets, are valid, and are infriuged by the device described in letten 
patent No. 8,681, reissued to Henry M. Curtis and Alva Worden, for an im- 
provement in whip liolders. 
3. Samb— Valimtt — Idbntitt, how Detehmikbd. 

A reissued patent is valid, if for tlie same invention as the original. The 
identity of the inventions is determined by the drawings and spécifications 
construed together and not separately. 

This was a bill in equity, to establish the validity of reissued let- 
ters patent No. 5,400, dated May 6, 1873, to Erastus W. Scott, for 
an improvement in whip sockets, and to recover damages for the 
infringement of the same by the défendants. Complainant was the 
assignée of the inventors. The alleged improvement consists in the 
combination with the whip socket of a lever swinging upon a fulcrum 
midway between the two ends of the lever, the office of which was to 
hold the whip upright, and prevent its wabbling in the socket. The 
three claims alleged to hâve been infringed were as foUows : 

"(1) The combination o£ the stationary part of a whip socket and a lever, the 
lever being hinged or pivoted, so that the lever bears against the whip, at or 
near the end of the lever, to hold the whip in position for the purpose set 
forth. (2) The lever, B, curved or inclined iiiward from its point of pivot, and 
used in connection with the stationary part, A, substantially as and for the 
purpose specified. (3) The lever, B, pivoted at a point inside of its center of 
gravity, so that when left free the upper part of the lever will fall outwaid, 
substantially as and for the purpose set forth." 

The défendants insisted in their answer : 

First. That the reissued patent was not for the same Invention as the original, 
8ecoTt4. That Scott was not the first and original inventer of the improvéd 
claim, but that he was anticipated by a large number of patents, which were 
offered in évidence to substantiate this defence. Third. That the whip sock- 
ets made and sold by the défendants do not infringe complainant's patent. 

It appeared upon the bearing that in a suit brought by the com- 
plainant against certain persons in the city of New York, who were 

•Reversed. See 7 Sup. Ct. Rep. 814. 
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selling the whip sockets manufactured by the défendants, thèse sey- 
eral défonces were set up and overruled; that complainant recovered 
a decree ; and that the case was then in the hands of a master upon 
a référence to assess the complainant's damages. 

In Equity. 

J.P. Fitch, for complainant. 

Spragup é Hunt, for défendants. 

Bbown, D. J. It would be quite sufficient authority for a decroe 
in favor of the complainant in this cause to simply refer to the 
opinion of Judge Wheeler, sitting in the southern district of New 
York, declaring the validity of complainant's patent and the reissue, 
and pronouncing the device of the défendants in that case, who were 
vendees of the défendants in this case, an infringement. Except in 
some minor particulars the two cases are identical. While it is con- 
ceded that the decree in that case would not operate as an estoppei 
hère, the opinion of the court is entitled to something more than re- 
spectful considération. Upon gênerai questions of law we listen to 
the opinions of our brother judges with déférence, and with a désire 
to conform to them if we can conscientiously do so, but we do not treat 
them as conclusive. In patent causes, however, where the same issue 
has been passed upon by the circuit court sitting in another district, 
it is only in case of a clear mistake of law or fact, of newly-discov- 
ered testimony, or upon some question not considered by sucb court, 
that we feel at liberty to review its findings. 

A division of opinion upon the same issue might give rise to liti- 
gation in a dozen différent districts, to conflicting decrees, and to 
interminable contests between rival patentées. In case the defeated 
party is dissatisfied with the first décision, it is bis right to resort to 
the appellate court, where a final décision can be obtained, which ail 
inferior courts are bound to respect. This Bubject was so elaborately 
diseussed by the late Judge Emmons, and the authorities so fully 
collated in the Goodyear Dental Vulcanite Co.\. Willis, 1 Flip. 388, 
that it is unnecessary to consider it further. We are content simply 
to announce our adhérence to his views. But the récent décision of 
this court upon a question of reissue (Kella v. McKenzie, 9 Fed. Eep. 
284) would, perhaps, demand of us an interprétation of the reissue 
in this case which would seem consistent with the opinion in that. 
In KeUs v. McKenzie we held (foUowing the later, and, as we believed, 
the sounder, judgraents of the suprême court) that a reissued patent 
is not valid for everything which might hâve been claimed in the 
original, and that its validity does not dépend wholly upon the fact 
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that the new features attempted to be secured thereby were suggested 
in modèle, drawings, or spécifications of the original patent. Hence, 
as the patentée in that case claimed as his invention a particular 
part of a machine, and his claims were ail limited to that part, we 
held that a reissue embracing other and distinct portions of the 
machine was not for the same invention, and was, pro tanto, void, 
although the designs accompanying the original patent showed ail 
the features contained in the reissue. 

No 8uch question arises in this case. The distinction betwéen the 
two is Bubtantial and clear. The validity of the reissue dépends upon 
the fact whether the patents are for the same invention, and the 
identity of the invention must be determined by the dra'wings and 
spécifications construed together. 

In his original patent, No. 70,627, Scott claimed that his inven- 
tion related to a new and improved fastening supplied to a whip 
Bocket in such a manner as to hold the whip firmly therein, and pre- 
vent it from moving or shaking laterally, and at the same time not 
interfère in the least with its ready insertion in the socket, and its 
withdrawal therefrom. His claim -was: "A whip socket provided 
with a fastening composed of a lever, arranged or applied, substan- 
tially as shown and described, to hold the whip steady or firm in its 
socket as set fbrth." In his reissue he describes his improvements 
as consisting in the use of a lever with the stationary or upright por^ 
tion of the socket, abandoning the single claira of his original 
patent, and setting forth in three new claims, somewhat more in 
détail, the lever and its combination with the whip BOcket. A 
glance at the drawings and spécifications will show that the patents 
are' for the same invention, viz., a whip socket, arranged with a lever 
swung upon a central pivot, and operating so as to admit the whip 
without difficulty, and hold it firmly in position, and at the same 
time not preventing its easy withdrawal. So far from there being 
any attempt in the reissue to expand the claim of the original patent, 
and embrace devices which might hâve corne into use since the origi- 
nal patent was granted, its purpose was evidently only to make that 
definite which had before been obscure, and to set forth, in more pré- 
cise and accurate terms, the détails of the invention. I regard the 
reissue in this case as a perfectly legitimate use of the privilèges con- 
ferred by the act upon that subject. 

Second. In support of the defence that Scott was not the original 
inventer of this whip socket a large number of patents were intro- 
duced in évidence, and claimed as anticipations, some of which were 
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before Judge Wheeler, and others not. A single observation will dis- 
pose of them ail. Had complainant's patent been simply for a lever 
working upon a central pivot, -with a function to be performed by 
each end of the lever, his invention -would bave been anticipated by 
most or ail of tbese déviées; but complainant's patent is for a com- 
bination of tbe stationary part of a whip soeket and a lever ; and as 
none of tbese devices bave any connection -whatever witb wbip sockets, 
and none of tbem could be applied to a wbip soeket witbont invention, 
it seems to me tbat tbey cannot be claimed as anticipations. Crandal 
T. Walters, 9 Fbd. Eep. 659. Certainly none of them would be in- 
fringements of complainant's patent. 

Third. Upon the question of infringement I concur in the opinion 
expressed by Judge Wheeler. Défendants' device is undoubtedly an 
improvement upon complainant's, and I think so far an improvement 
as to show an exercise of tbe inventive faculty; but in the material 
points, viz., the use of the lever, pivoted upon a central fulerum, and 
operating to receive the whip when inserted in the soeket, to hold it 
firmly while remaining therein, and to permit of its easy withdrawal, 
by the alternate swinging backward and forward of the two arms of 
the lever, it seems to me tbey are essentially the same. In tbe com- 
plainant's device the lever is comparatively small, and working in a 
narrow slot. In défendants' device it composes balf the circumfer- 
ence of the whip soeket, but in both are found tbe essential feature 
of complainant's patent. There may be some doubt as to wbether 
complainant's device is so far practicable as, to fall witbin the défini- 
tion of "useful invention ;" but as this point was not insisted upon I 
assume that it is. Tbat défendants' soeket is a great improvement 
over the one exhibited in the patent there seems to be little question. 

A deoree must be entered in favor of tbe complainant, witb the 
UBual référence to a master to assess damages. 
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WoEDEN and others v. Fishks and others. 
{Circuit Court, E. D. Michigan.) 

1. Patent poe Invention— Joint Invbntors— Proof. 

If the facts show that a patent is the resuit of the mutual contrî'butîons of 
two persons, they should be treated as joint inventors, and a joint patent should 
be taken out. Such patent stands for and must be supported by a joint in- 
vention ; but the court would not be justifled in annulling such patent without 
clear proof that the patentées are not joint inventors. 

2. Samb— Suggestions— Joint Patent, wiibn to Issue. 

A mère suggestion, not acted upon by the person making It, but carricd out 
and perfected by another, will not entitle the former to be considered a joint 
inventer. But it is not necessary that exactly the same idea should occur 
to two persons at the same time, and that they should work out together the 
embodiment of this idea in a perfected machine, to constitute them joint in- 
ventors. If an idea is suggested to one, and he even goes so far as to construct 
a machine embodying this idea, but it is not a completed and working machine, 
and another person takes hold of it, and by their joint labors one suggesting 
one thing and the other another, a perfect machine is made, a joint patent! may 
properly issue to them. If, upon the other hand, one person invents a dis- 
tinct part of a machine, and another person invents another distinct and in- 
dependent part of the same machine, then each should obtain a patent for his 
own invention. 

3. Reissije— Impkovement in Whip Holders— Validitt. 

Letters patent No. 8,681, reissued to Henry M. Gurtis and Alva Worden, for 
an improvement in whip holders, is valid except as to the fourth claim. 

In Equity. 

This waa a suit brought to recover for the infringement of lettera 
patent No. 8,581, reissued to Henry M. Curtis and Alva Worden for 
an improvement in whip holders. The improvement consisted sub- 
fitantially of a whip holder divided throughout its length into two 
parts, of a double conical shape, hinged together in the center by a 
pivotai joint, so that the holder will disclose a large opening for the 
réception of the whip, and will be cloaed at its top around the whip 
when the same is inserted into the holder. The defences were : 

(1) That Curtis and Worden were not the flrst and joint inventors, but that 
Curtis alone, or in conjunction vvitli one Nellis, was the inventer of said whip 
holder; (2) that the device was known and used long prior to complainants' 
patent by Erastns W. Scott, of Wauregan, Connecticut; (3) that this patent 
is an infringement of reissued patent îTo. 5,400, Issued to said Scott, and that 
the additions to or altérations in said Scott's patent exhibit no exercise of in- 
ventive faculty. 

Sprague d Hunt, for complainants. 
J. P. Fitch, for défendants. 
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Brown, D. J. This suit is prosecuted by the défendants in the 
case of Searls v. Worden, ante, 501, to recover damages of the défend- 
ants, who are selling whip sockets made by Searls, and purporting 
to be constructed under the patent issued to Scott, but which were in 
almost exact imitation of the whip sockets made by the complain- 
ants, and which are confessedly an infringement of their patent, if 
the same be valid. In Searls v. Worden we held that the Scott pat- 
ent was valid, and that complainants were infringers; but it seems 
now that Searls has ahandoned, to some extent at least, the manu- 
facture of whip sockets of the particular form shown in the spécifica- 
tion and drawings of the Scott patent, and is making them after the 
Worden patent, claiming the latter to be illégal and void. 

Now, although, as was held in Searls v. Worden, supra, the Worden 
patent contains the underlying principle of the Scott patent, and 
is to that extent an infringement, still there are improvements in 
the Worden patent, in splitting the entire socket into two parts and 
using one as a lever, which I think are patentable, and would justify 
the charge of infringement against the défendants, provided the pat- 
ent in other respects be valid. The main ground upon which thia 
case is contested is that Curtis and Worden were net joint inventors 
of this device, but that the invention was made by Curtis alone, or 
by Curtis and one Nellis. There can be no doubt that if the circum- 
stances are such as to show that two persons both contributed to an 
improvement, and such improvement is the resuit of mutual contri- 
butions of the two, they are to be treated as joint inventors, and a 
joint patent should be taken out. In such cases the joint patent 
stands for and must be supported by a joint invention, and as an 
error in this particular is fatal to the validity of the patent, I think 
it should be made clearly to appear that the patentées were not joint 
inventors, before the court would be justified in annuUing the patent 
upon that ground. 

So far as the participation of Nellis in this invention is concerned^ 
the facts are substantially as follows : That in August, 1867, Curtis 
and Nellis, who were employed in the same shop in Ypsilanti as 
workmen in the manufacture of carriages, had a conversation to- 
gether in relation to making an improvement upon whip sockets; 
that in the course of that conversation Nellis, holding in his band 
a whip socket of the ordinary kind, (a short métal cylinder, or tube, 
closed at the bottom and provided with fastening devices for attach- 
ing it to the vehicle,) suggested that a lever might be connected with 
it to hold the whip upright, and he put into it a stick to show how 
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the lever could be made to act by throwing it out at the bottom and 
in at the top. Curtis does not state it qnite so strongly, but testifies 
that Nellis made the suggestion of getting up something so "that 
when the whip struck the bottom it would be clamped at the top." 
"I did not speak, but acted; but the hint -which he gave me was 
nothing to show how to make it, until after I had experimented." 
Curtis seems to hâve acted upon this hint, and -went on and made a 
model of iron in two parts, hinged together, with a wedge at the bot- 
tom. Upon the Sunday foUowing this conversation they were to- 
gether again in their shop, in company with the hands, when Curtis 
«xhibited the model, which Nellis says he recognized as embodying 
substantially the idea he had suggested to Curtis ; but he evidently 
treated it as of little or no value, for whatever interest he had in the 
invention he gave up to Curtis on condition that he would fumish 
béer for the company. 

Now, there is nothing further in this testimony than a suggestion 
upon the part of Nellis that the whip might be held firmly by means 
of a levôr in the socket, — the very device for which Scott obtained 
his patent, and which is no part of the complainant's patent in 
iihis case. It was, at best, a mère suggestion, upon which Nellis 
never acted himself. It was as if some one had suggested to the 
inventor of the téléphone the possibility of transmitting voice over a 
vnre with the aid of electricity. It was rather a suggestion of a 
resuit to be accomplished, than of the means of accomplishing it, 
and therefore not patentable. He had nothing to do with the making 
of either of the models in which the invention was afterwards embod- 
ied. He made no suggestion of splitting the socket in two and using 
the outer half as the lever, and did not seem to regard himself as 
having anything to do with the invention of the whip socket pro- 
duced by Curtis. On the contrary, he saw the model which Curtis 
and Worden were preparing to send to Washington, stood by and 
Allowed them to go on, make their application, and obtain their pat- 
ent without objection. Under thèse circumstances it seems to me 
that he cannot be treated as a joint inventor of this device. His 
suggestion was rather of the lever which Scott was then working 
upon in Connecticut, and for which he shortly afterwards obtained his 
patent. 

Was Mr. Curtis the sole inventor of this device, or did Worden 
participate with him? Upon this subjeet Curtis testifies that upon 
the Monday following the Sunday already spoken of he went into his 
«hop to work, and threw the iron model he had constructed under the 
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bench, but the more he thought of it the better he was satisfied that 
it could be made useful. He then went to work and made a copper 
model much like the one he had already constructed, but instead of 
inserting wedges to throw the bottom out as the whip was iiiserted, 
he made it to bulge in the middle by hammering the copper, thus 
making it considerably larger in the middle than at either end. The 
effect of this was to bring the two halves together at the top as the 
whip was inserted. This model, however, showed that the sides were 
straight ; that the ears were eut on one side and riveted to the other 
to form the joint ; that one side lapped over the other when the ends 
were brought together; and that no means were provided for fasten- 
ing the socket to the dash-rail of the carriage. In fact, it was far 
from being a complète or useful machine. In this condition he took 
it to Alva Worden, who was acquainted with the patent business, and 
was considered a good judge of such matters. He looked it over and 
replied that if it could be perfected there might be something in it, 
and expressed a willingness to assist in completing it and getting it 
patented. Worden and he then began coustructing wooden patterns 
together. At Worden's suggestion the sides were eut away, the 
hinges or ears were put upon both parts, and thèse parts were so con- 
structed that they shut square against each other, instead of slipping 
by, and a bottom was inserted so that a whip could not pass through. 
Several of thèse models were made by theni jointly, and after a sat- 
isf actory pattem had been worked out in wood, Worden took it to 
Détroit to get a casting made for the patent-office at Washington. 
Mr. Worden also suggested several methods of fastening it to the 
dash-board, although, in the view I take of the loop, this is not mate- 
rial. An arrangement was made between them that if Worden got 
it patented he was to pay the expense of the patent for a half inter- 
est in it. Under this state of facts the question arises whether Wor- 
den contributed anything which could be called inventive skill to this 
machine. 

To constitute two persons joint inventors it is not necessary that 
exactly the same idea should hâve oocurred to each at the same time, 
and that they should work out together the embodiment of this idea 
in a perfected machine. Such a coincidence of ideas would scarcely 
ever occur to two persons at the same time. If an idea is suggested 
to one, and he even goes so far as to construct a machine embodying 
this idea, but it is not a completed and working machine, and another 
person takes hold of it, and by their joint labors, one suggesting one 
thing and the other another, a perfect machine is made, a joint pat- 
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ent may properly issue to them. If, upon the other hand, one person 
invents a distinct part of a machine, and another person inventa 
another distinct and independent part of the same machine, then 
each should obtain a patent for his own invention, I am inclined to 
think that this last suggestion applies to the loop in this case. It 
appears to bave been the sole invention of Worden. But when Mr. 
Curtis placed the two models in Worden's hands they were abso'utely 
useless for the work for which they were designed, and the work sub- 
sequently done in completion of the device was, as it seems to me, 
with the exception of the loop, so far the joint product of their in- 
ventive skill that it would be difficult to say that each part was pat- 
entable in itself. Curtis could not hâve obtained a patent for the 
machine as it was when he first consulted Worden, nor could Worden 
bave obtained a patent for anything he did, irrespective of the labor 
previously bestowed by Curtis. Upon the whole it seems to me, as 
it did to the commissioner, that it is a proper case for a joint patent. 
The conséquence of a différent ruling would be the utter destruction 
of the patent upon a technicality. I should be unwilling to take this 
position without évidence of clear error on the part of the commis- 
sioner. 

The fourth claim of the reissued patent is for a whip holder com- 
posed of two parts, of double conical shape, hinged together as de- 
scribed, and wherein one is provided with loops or fastenings, by 
means of which the holder is attached to the carriage or dash-board, 
substantially as specified. I feel constrained to hold that this claim 
is void, for the foUowing reasona: (1) Because there was no inven- 
tion in attaching loops to the socket. Thèse loops were old devices, 
and had been in common use as fasteners upon whip sockets long 
before 1867. (2) Because the loops were added by Worden alone, 
without any agency of Curtis, and if there was any inventive skill in 
attaching them to the socket, it was that of Worden alone. (3) There 
was no claim made for the loops in the original patent, and I am 
inclined to think their reissue to that extent is void. In other re- 
spects I think the reissue was valid; for the single claim in the 
original patent are substituted three daims in the reissued patent 
which are much more definite and particular. But it seems to me 
entirely clear that there is no such expansion of the original claim 
as should invalidate thèse. There is no évidence that complain- 
ants' patent is anticipated, except by the wooden devices of Scott, 
from which no definite results were obtained, and which was an 
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abandoned experiment. He afterwards constructed an entirely dif- 
férent model, upon which he obtained the patent 'which we hâve already 
adjudged to be valid in the case just decided. 

As there is no déniai of the infringement in this case, it résulta 
that the complainants are entitled to an injunction and decree, with 
the usual référence to a master to assess damages. 
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(Circuit Court, D. Connecticut.) 

Keissce— Patents fob Inventions — Anticipation. 

Where the invention as secured by tlie original patent was a narrow one, 
and a broader claim was made upon its reissue, tho liaUu. is uot nfringed if 
the broader claim embodied matters which had been anticipated by a prior 
machine. 

John Kimherley Beach, for plaintiflFs. 

Wm. E. Simonds, for défendant. 

Shipman, D. J. This is a bill in equity to restrain the défendant 
from the alleged infringement of reissued letters patent No. 8,179, 
issued May 20, 1879, to the plaintiffs, as assignées of Welcome C. 
Tucker, for an improvement in wagon hubs, and also from the in- 
fringement of letters patent granted to Willis E. Miller, February 12, 
1878, for an improvement in carriage axles. The original Tucker 
patent was issued on Septomber 10, 1867. The défendant is manu- 
facturing carriage axles under letters patent granted to BUsworth D. 
Ives on June 10, 1879, and on November 2, 1880. The invention of 
Tucker, as secured by his original patent, related to an improvement 
in wagon hubs made of iron or other suitable métal. It consisted, in 
the language of the spécification, "in Connecting the hub with the 
axle by cup flanges, and securing the hub on the axle with a cup- 
tlanged nut, in such manner that the bearing of the axle shall be 
entirely closed at both ends to retain the oil and exclude dust and 
dirt." The improvement also inclnded "an arrangement of adjusta- 
ble coUars for securing the wheel to the hub by a firm attachment." 
The construction of the flanges upon the hub and axle is described 
with BuiEcient accuracy in the second claim of the reissue, which ia 
hereafter quoted. 
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The claims were as follows : 

"(1) The cup flanges, c, c, oa the back and front ends of the wagon hub, B, upon 
which are fitted the corresponding flanges, a, on the axle, A, and won the nut, 
d, as herein shown and describbd. (2) In combination with the above, I 
claim the stationaiy collar, «i, and the adjnstable collar, m', on the hub, B, 
combined and arranged as and for the purpose specified." 

The flanges and the collars were distinct improvements. It was 
feared that the language of the first claim limited the cup flanges to 
thoae on the hub, B, ànd thus improperly limited the invention to a 
combination of flanges and collars. A reissue was obtained, in which 
the claims were as follows : 

" (1) The axle arm, on which the wheel takes îts bearing, with the shoulder 
at its inner end, and the flange projecting forward from the shoulder pàrallel 
with and concentric to the arm, ail made as a part of the axle, combined with 
the box fitting said arm, and constructed to enter beneath said flange, and 
with a concentric recess corresponding to and so as to enclose said flange at 
the shoulder of the axle arm, substantially as described. (2) The combination 
of the box constructed with à cup-shaped flange at the outer and inner ends, 
the axle with a cup-shaped flange at the shoulder, and so as to be enclosed by 
the cup-shaped flange on the box, the nut constructed with a cup-shaped flange, 
the corresponding cup-shaped flange on the box enclosing the flange of the nut, 
a stationary collar, m, and adjnstable collar, m', and so as to enclose the wood 
center of the wheel, substantially as described." 

Infringement of the first claim only is alleged. It will be per- 
ceived that, in the claims of the reissue, the word "box" is substi- 
tuted for the word "hub" in the claims of the original patent. Axle 
boxes are "bushings for hubs. Their duty is to take the wear inci- 
dent to revolving on the spindle of the axle." Knight's Mechanical 
Dict. The original spécification described an iron hub. The 
plaintiffs now désire to avail themselves of the distinction between 
hub and box, and to claim that the Tucker invention consisted, in 
part, in a peculiar construction of box, as distinguished from the 
same construction in a wooden hub enclosing a straight iron tube or 
box. In my opinion the reissue does not make a box, as distinguished 
from a hub, a characteristic feature of the invention. 

In the next place, the flanges at the outer end of the hub disap- 
pear from the first claim of the reissue. It is said by the plaintiffs 
that the application of the flanges to both ends of the hub is a mare 
duplication of the invention, and that this mode of construction, 
while practicable when applied to a hub which had adjustable col- 
lars, could not be used in connection with the ordinary methods of 
fastening the wheel to the hub. I assume that this change does 
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not introduce the vice of new matter into the reissue. It -will be 
perceived from this statement that the invention, as secured by the 
original patent, was a narrow one. An examination into the state 
of the art shows that the actual invention was also a very narrow 
one, and that, unless the gênerai language of the reissue is con- 
strued in accordance with the state of the art and with the limitations 
of the original patent in regard to the form of the flanges, the reissue 
will be broader than the invention, and will include devices quite dif- 
férent from those which were intended to be the subject of the original 
patent. Interfitting or intermeshing flanges and recesses upon an 
axle and hub were not only old, but the flanges and reeesses of Tueker 
were old at the date of his invention. They are found in the patent 
to E. W. McClelland of October 12, 1858, but in his axle the wheel 
bears wholly upon the flanges at each end of the hub, whereas in the 
Tueker axle "the box fits the axle arm throughout its entire length. " 

In the patent to John W. Crannell, of July 15, 1862, the flanges 
and recesses are the same as in the Tueker patent. The différences 
in construction are that the recess, which in the Tueker device is at 
the end of the so-called "box," is, in the Crannell axle, the end of the 
wooden hub outside of the iron lining, and the flanged collar is not 
an intégral part of the axle, but is secured to it. In the Tueker 
reissue the latter différence is pointed out in the clause, (referring to 
the arm, shoulder, and flange,) "ail made as a part of the axlé." 
The invention of Tueker, so far as it relates to the flanges, consisted 
in putting the cup-shaped recess of Crannell upon an iron hub or box 
instead of upon a wooden hub, and in making the axle arm and its 
flange in one pièce instead of in separate pièces. The character and 
extent of the invention are clearly shown in the following extract from 
the décision of the acting commissioner of patents upon the plaintiffs' 
appeal from the board of examiners' rejection of the application for a 
reissue. 

Applicant's claims are as follows : 

"First. The combination of the axle arm on which the wheel takes its 
bearing, shoulder at the inner end of said arm, a flange projecting forward 
from the shoulder, parallel with and eoneentric to the axle, a box fltting said 
arm and extending beneath said flange at the shoulder, and a eoneentric recess 
in the box to receive said flange, formed by a eoneentric flange extending 
from the rear end of the box, over and so as to inclose said flange at the 
shoulder of the axle arm, substantially as described. * * * One of the 
références, the patent of John W. Crannell, of July 15, 1862, for an improved 
axle, shows and describes a structure so neaily like applicant's in form and 
opération, as covered by his flrst and second claims, that the différences can 
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be described by the mention alone of the superiority of applicant'a device in 
the matter of mechanical construction. As the board of examiners in cliief 
in their décision remaik, ' Crannell's' patent is much the doser anticipation, 
Iiaving tlie same configuration of flanges for tlie same precautionary pur- 
pose. Appiicant's device is, however, meclianically superior as a wliole, in that 
iiis liub, axle, shoulder, and nut, with tlieir entering flanges, are ail made of 
similar material, admitting of machine fltting, and thus enabling the présent 
application to dispense with the paeking which Crannell, with his fltting of 
wood upon iron, is obliged to resort to. If thèse superior mechanical quali- 
ties constitute a patentable invention, it cannot receive protection by the 
présent first and second claims, which do not rest upon those qualities, but 
cover a structure not only like Crannell's, but which in terms also include the 
patent of McClelland, No. 21,766, of October 12, 1858." 

■M***** « «IN 

The first claim of the reissue was thereupon substituted for the 
rejected first claim, and the application was granted. The plaintiffs' 
reissue resta upon the superior mechanical method in which the 
patentée construeted Crannell's hub, axle, and shoulder with their 
flanges and recesses. It is limited to the cup-shaped flanges and 
recesses of the original patent, and cannot be enlarged to take in any 
shape of concentric flange on the shoulder and a correspondingly- 
shaped concentric recess in the hub to enclose the flange, although 
the device bas ail the other requisites described in the first claim. 
The defendant's device has a conical or concave recess in the shoulder 
or collar on the axle, and a corresponding convex or conical projec- 
tion on the box or hub. Its flanges and recesses are not cup-shaped. 
The Crannell intermeshing flanges contain four angles. The defend- 
ant's device contains but two, and is a simpler pièce of meehanism. 
The Miller patent is for an improvement on the Tucker axle. The 
claim is for "the combination of an axle arm, the collar of which is 
construeted with a flange projecting forward parallel with the axis, 
and a box construeted with a groove corresponding to said flange, and 
so as to extend over the said collar, with an annular recess between 
the said collar and the box, substantially as described. " The défend- 
ant has a groove between the collar and the box. If the Miller claim 
is to be construed as the addition of the annular recess to the Tucker 
device there is no infringement. If the claim is for the device as 
broadly as it is described, the invention was anticipated by the 
McClelland axle. 

Let the bill be dismissed. 
v.ll,no.5— 33 
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Neidlingbb and another ». Insxjbance Company op Nobth Amebioa. 

(Circuit Court, S. D. Nm ïo/rk. July 22, 1880.) 

Maeine Insubakce— Damagb fbom Moisttjhe m Hold. 

The mémorandum clause of a policy of marine insurance, which was issued 
28 days before the certiflcates were issued, contained an agreement that grain 
of ail kinds was warranted by the assured free from average, unless gênerai. It 
àlso contained the followlng : " Warranted by the insured free from damage or 
injury from dampness, change of flavor, or being spotted, discolored, musty, or 
mouldy, except caused by actual contact of the sea water with the articles dam- 
aged, occasloned by sea périls. In Case of partial loss by sea water damage to dry 
goods, cutlery, or other hardware, the loss shall be ascertained by a séparation 
and sale of the portion only of the contents so damaged, and not otherwise ; 
.and the same practice shall obtain as to ail other merchandise as far as practi- 
cable." Under this policy barley was shipped in sacks and stowed awayin 
tiers, and during the flrst part of the voyage the ship encountered périls of the 
seas which caused her to leak, and thereby sea water came in actual contact 
with sacks of barley on the lower tier. The ship put into Kio de Janeiro for 
repairs, and unloaded ail the barley except such as composed the lower tier and 
some at the ends. After repairs the sacks of barley and other cargo were re- 
stored. On arriving at the port of destination the lower tier was found dam- 
aged by actual contact with sea water, and in the rest of the barley the malt- 
ing qualities of the barley had been destroyed by dampness in the ship's hold. 
RM, that, under the agreement in the policy, the damage from the vapor and 
moisture in the hold was not damage from actual contact with sea water. 

This was a libel in personam, filed in the district court, on a policy 
of marine insurance. That court dismissed the libel and the libel- 
lants appealed. This court found the foUowing facts : 

" In October, 1876, the libellants obtained from the respondent, by open pol- 
icy and certiflcates, two insurances upon barley, from San Francisco to New 
York by the ship Blue Jacket, one of which insurances was for $19,000, on 
21,068 43-48 bushels of barley, loss, if any, payable to the order of the libel- 
lants, Bernheiner and Schmid; and the other of which insurances was for 
$17,600, on 21,068 43-48 bushels of barley, loss, if any, payable to the or- 
der of others of the libellants. In each certiflcate the insurance was stated to 
be 'subject to 20 per cent, particular average, valued at sum hereby insured;' 
' said loss to be adjusted with the holder hereof in conformity with the con- 
ditions of the said policy.' The policy was in the usual American form, 
against périls of the seas. The mémorandum clause of the policy, which was 
issued 28 days before the certiflcates were issued, contained an agreement 
that grain of ail kinds was warranted by the assured free from average unless 
gênerai. It also contained the following: 

" ' "Warranted by the insured free from damage or injury from dampness, 
change of flavor, or being spotted, discolored, rausty, or mouldy, except 
caused by actual contact of the sea water with the articles damaged, occa- 
sioned by sea périls. In case of partial loss by sea damage to dry goods, 
cutlery or other hardware, the loss shall be ascertained by a séparation and 
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sale of the portion only of the contents so damaged, and not otherwise; and 
the same practice shall obtain as to ail other merchandise as far as practi- 
cable.' 

" The barley so insured was the property of the libellants. It was shipped 
at San Francisco in October, 1876, in 16,800 sacks, marked 'F. & Co.,' which 
contained 42,137 38-48 bushels, one-^ialf of which was the amount stated in 
each of the two certificates. Besides this barley of the libellants, the cargo of 
the ship contained other barley also shipped in sacks and consigned to one 
David Jones, and piglead, wool, rags, borax, and other merchandise. ïhe 
sacks of barley, both of Jones and of the libellants, were stowed in tiers, the 
lower tier resting upon a grain ceiling over the pig lead, old sails being spread 
for dunnage between the ceiling and the ground tier of sacks. 

" ïhe ship sailed f rom San Francisco on the eleventh of October, 1876, with 
the above-described cargo on board, and on her voyage encountered périls of 
the seas, which caused her to leak. and thereby sea water came in actual con- 
tact with sacks of barley of Jones and the libellants, on the lower tier and in 
the wings. By reason of the leak the ship put into Kio de Janeiro, where 
8he arrived on the flfteenth of January, 1877, Ail of the cargo, except the 
sacks of barley composing the lower tier and some in the ends of the ship, 
was taken ont. The ship was docked and repaired, and the sacks of barley 
and other cargo were restored. 

"On the eighteenth of March, 1877, the ship sailed for New York, where 
she arrived without further disaster on the eleventh of May, 1877. TJpon 
discharging the cargo in New York, certain of the sacks of barley, especially 
those composing the lower tier, showed marks of sea water, and were caked 
and badly damaged by actual contact with sea water. Among those were 
sacks belonging to the libellants and others belonging to Jones. The rest of 
the barley was bright in color, and, to ail extemal appearances, merchantable; 
but by testing samples it was discovered that the malting quality of the 
barley had been destroyed, and that, in conséquence, it was unsalable as mer- 
chantable barley flt for malting. AU the barley of the libellants was sold by 
them at auction, and brought priées ranging from 50 to 65 cents per bushel, 
except about 800 bushels, which brought 47 cents per bushel. Its sound 
value at New York, if uninjured, would hâve been $1.10 per bushel. The 
number of sacks of barley of the libellants, the contents of which were so 
damaged by actual contact of sea water with the sacks, was not over 5,360, 
and the extent of damages to thèse 5,360 sacks was not equal to 20 per cent, 
of the value of the barley insured. If the damage to the barley in the sacks 
of barley which so came in actual contact with sait water were added to the 
damage to the other barley of the libellants, the total would exceed 90 per 
cent, of the value of the barley insured. This last-mentioned damage wàs 
caused by dampness in the ship's hold, and it is a proper conclusion, from the 
évidence, that the sea water which leaked into the ship, prior to her arrivai at 
Eio, by creating a damp atmosphère in the hold, caused germination to com- 
mence in the barley, which, being thereafter checked, left the barley bright 
and, to ail appearance, sound, but incapable of further germination. By rea- 
son of the putting in of the ship at Eio de Janeiro, gênerai average expenses 
were incurred and stated. The amount thereof contributable by the cargo of 
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the libellants was two sums of $616.64 each, and thèse two sums, amounting 
together to $1,233.28, were paid by the respondent. The libellants hâve not 
sustained a loss equal to 20 per cent, of the value of the insured property, 
occasioned by any péril insured against." 

John E. Parsons and William W. Goodrich, for libellants. 

CUfford A .Hand, for respondent; 

Blatchfokd, g. J. The libellants rest theii: case on a single point. 
They contend that, for the purpose of construing the policy, the barley 
is to be treated as if it had been shipped in bulk, and not in sacks ; 
the insurance being of so many bushels, not divided and not specified 
as being in sacks, and there being no évidence that the respondent 
knew that the barley was shipped in sacks. The answer to this view 
is that the policy contains a provision that, in cases of partial loss by 
sea damage to any merchandise insured under it, the loss shall, so 
far as practieable, be ascertained by a séparation and sale of only 
the damaged portion of the contents of the packages, and not other- 
wise. This clause is to be applied so as, in good faith, to give the 
respondent the benefit of the contract exempting it from liability for 
dallage by dampness unless through aetual contact of sea water with 
the articles damaged, occasioned by sea périls. There must be a 
séparation of, at least, sacks with which sea water has oome in con- 
tact. If there is to be a séparation of the damaged parts of pack- 
ages, there must be a séparation of sacks, some part of the contents 
of which has been damaged by aetual contact with sait water. If 
the barley was in fact shipped in packages as sacks, the respondent 
is entitled to the benefit of that aetual fact in ascertaining the loss. 

According to the certificates, the loss is to be adjusted in conform- 
ity with the conditions of the policy. Although the certificates spec- 
ify only so many bushels of barley, yet the policy substantially pro- 
vides that, if any merchandise insured under it is in packages, those 
with which sea water has corne in aetual contact shall be separated. 
On this principle, and assuming that ail the grain in any sack which 
has come in aetual contact with sea water is to be regarded as hav- 
ing come in aetual contact with sea water, the damage is not 20 per 
cent, in respect of ail such grain. The case is one not différent in 
principle from what it would be if the certificates had specified so 
many sacks of barley, and had valued the contents of each sack. 

There is no liability for damage from vapor arising from the sea 
water which has come in contact with one sack, so far as such vapor 
or the dampness thereof affects the barley in another sack, with 
which other sack sea water has not otherwise come in contact. Cary 
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V. Boylston Ins. Co. 107 Mass. 140. To hold that the contact of 
sueh vapor is the actual contact of sea water, is to fritter away the 
good sensé of the provision, which was introduced after décisions in 
such cases as Baker v. Manvf'rs Ins. Co, 12 Gray, 603. The view 
of the libellants would require the same décision under the actual 
contact clause as without it. I do not understand the case of Wood- 
ruff V. Commercial Ins. Co, 3 Hilton, 130, as being an authority 
for the libellants. The observations of the district judge in his 
décision in this case, as to that case, seem to be well founded. 

If ail the damage in this case had been from vapor "arising from 
sea water which had found its way into the ship, without any other 
actual contact of such sea water with any barley, it might as well 
then, as now, hâve been contended that the contact of such vapor 
was the actual contact of sea water. But this would take away ail 
force from the actual contact clause. 

The libel must be dismissed, with costs to the respondent in the 
district court and in this court. 



Snow & BuEGESs V. One Hundred and Eightt and Theee-Fourths 
Tons op Sceap Ieon. 

'District Court, D. Bhode Island. February 23, 1882 ) 

BoTTOMBT Bond— PaocEEDiNGS IN Rem. 

A suit on a bottomry bond, except în certain cases, must be by proceedings 
in rem agamst the property hypothecated or the proceeds, as prescribed by admi- 
ralty iule 18, and a libel in rem may be a proceeding against the property by 
arrest or attachaient ; but it does not foUow that an attachment can only be 
made by actually taking possession of the property; service may be made either 
by notice or by actual levy on the goods. Service by notice and monition is 
analogous to the process of garnishment, and a good attachment of the pro- 
ceeds in whatever form they may exist. 

In Admiralty. Exceptions to libel. 

W. W. é S. T. Douglas, for libellants. 

Thurston, Repley de Ce, for respondent. 

CoLT, D. J. This is a suit on a bottomry bond brought against a 
portion of the cargo of the brig Mechanic, of Portland, Maine, and 
the proceeds of said portion, in whosesoever hands the same may be 
found. It is admitted that the iron claimed was part of the cargo 
at the time the bond was made, and that it was subsequently 
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delivered to the Ehode Island Horseshoe Company, of Providence^ 
It appears that the marshal, not finding the iron, attached the pro- 
oeeds in the hands of the Ehode Island Horseshoe Company by 
serving a copy of the attachment and monition upon the président 
of the Company, but took no property of any kind in specie into his 
possession. The only question now before us arises upon exceptions 
filed by the Ehode Island Horseshoe Company, whioh are as follows : 

"First. That the said libellants, in prosecuting their supposed cause of action, 
should hâve commenced the same by pétition, addressed to this honorable 
court, praying that this respondent should be cited to appear and show cause 
why said supposed proeeeds should not be brought into court to answer the 
exigency of such pétition, and not by libel and monition, as in and by their 
libel they hâve done. Second. Because this honorable court has no jurisdic- 
tion, for the reason that said action is a libel in rem, and that, as appears by 
the return of the marshal upon said monition, he has found no res on which 
to make service, nor has there at any time been any res in his custody or 
possession." 

The position sought to be maintained by the respondent is that in 
a proceeding in rem of this kind it is necessary that the marshal 
should find the property upon which to make service, and should 
actually take into his possession the property or its proeeeds in specie; 
and that in cases where this cannot be done the proper form of pro- 
ceeding is by pétition and citation. In support of this the foUow- 
ing quotation is made from Benedict's Admiralty, § 441 : 

"In cases of proceedings in rem, when freight or other proeeeds of property 
are attached, or are bound by the suit, (as is often the case in suits for sea- 
men's wages, bottornry, or salvage,) and such freight, or other proeeeds, are in 
the hands or possession of any person, the court, upon application by pétition 
of the party interested, may require the party charged with the possession 
thereof to appear and show cause why the same should not be brought into 
court to answer the exigency of the suit, and if no sufilcient cause be shown, 
the court may order the same to be brought into court to answer the exigency 
of the suit, and upon failure of the party to comply with the order may 
award an attachment, or other compulsory proeess to compel obédience 
there to." 

It is apparent, however, that this proceeding (as well as that laid 
down in admiralty rule 38, whieh is substantially like it) relates 
simply to a way for getting property into the hands of the court after 
suit has been commenced, and not to any mode of beginning the 
action ; therefore, it is far from tending to establish the position taken 
by the respondent. The libellants in this case were obliged to bring 
a suit in rem against the property or the proeeeds. By admiralty 
rule 18 ail suits on bottornry bonds, except in certain cases not hère 
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applicable, shall be in rem only, against the property hypothecated, 
or the proceeds of the property, in whosesoever hands the same may be 
found. It bas long been settled that a suit in rem will be against the 
proceeds of the thing, as well as against the thing itself. "There is 
no différence," says Judge Story, "between the case of a restitution 
in specie of the ship itself, and a restitution in value. The lien at- 
taches to the thing, and to whatever is substituted for it. " Sheppard 
T. Taylor, 5 Pet. 675, 710. The question, then, under the exceptions, 
narrows itself down to this : Whether it is necessary to the main- 
tenance of a proceeding in rem, by libel and monition, for the ofBcer 
to actually find the property upon which to make service, and to 
actually take it into bis possession, or whether a monition served 
upon the holder of the property or of the proceeds is not sufficient. 

"Proceedings in rem may be maintained, not only virhen there is a 
vessel or other thing which can be arrested by the marshal, but also 
where there is a fund in the possession of persons within the juris- 
diction." Flaherty v. Doane, 1 Low. 148, 151. 

In England suits in rem, served by a monition upon the owner», 
may be brought where the vessel is on her voyage or has been wholly 
lost. Flaherty v. Doane, 1 Low. 148, 151; The Trelawney, 3 C. 
Eob. 216 ; The Stephen Wright, 12 Jur. 732. 

And in this country notice of the action in rem is often served by 
a simple monition, where there is no danger of loss and it is désirable 
to save the expense of custody. Flaherty v. Doane, 1 Low. 148, 151. 

A libel in rem may be a proceeding against the property by ar- 
rest or attachment; but it does not foUow that an attachment can 
only be made by actually taking possession of the property. Service 
may be made either by notice or by actual levy on the goods. "An 
attachment may be of goods and chattels, or of rigbts and crédits, and 
by actual arrest of the goods, or by notice to the person having either 
or both in his possession." Ben. Adm. § 420; Conkl. Adm. Pr. 478. 

We think there can be no doubt, after analogy to the process of 
gamishment, that the service of proper notice upon the Ehode Island 
Horseshoe Company constituted a good attachment of the proceeds 
of the iron in its hands, in whatever form they may exist. 

Exceptions overruled. 
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The Maria and Elizabeth. 
(Bistrict Court, D. New Jersey. March 9, 1882.) 

1. Collision — Damages. 

In a collision case where the vessel was totally lost, where the proofs fairly 
show that the vessel was worth to the libellant, at the time of the loss, the sura 
of $2,800, a decree was ordered to be entered for that amount, although the 
oflending vessel was not worth that amount. 

2. Limited LiABniiTT of Ownbbs. 

Ail owners of vessels are not entitled to the privilèges of the limitation of 
liability, but only such as fall within the description named in the act, (section 
4283, I^ev. 8t.,) to-wit, those who had no privity or knowledge of the damage 
incurred ; and where the owners may involîe the provisions of this section, the 
court cannot know, without appropriate proceedings, the value of the offend- 
ing vessel and the pending freight 

3. Same— Stat of Proceedings. 

In this case a stayof proceedings was ordered until the owners nf the ofEcnd- 
ing vessel hâve the npportunity of fillng a pétition on libel according to the 
rules. 

See The Benefaelor, 93 U. S. 239. 

In Admiralty. 

li. P. Wortendyke, for libellant. 

Flavel McSee, for respondents. 

DixoN, D. J. The libel was filed in the above case by the owner 
of the schooner Achorn, to recover damages for the injuries arising 
from a collision with the Maria and Elizabeth, on the night of March 
16, 1880, off Absecom light, on the coast of New Jersey. Upon a hear- 
ing on the merits I held that the respondents' vessel was in fault, 
and must be held responsible for the total loss of the Achorn. A 
référence to a commissioner was ordered to ascertain and report the 
damages. See 7 Fed. Rep. 253. 

The testimony being very conflioting as to the value of the libel- 
lant's schooner, at the request of the parties I agreed to hear the case 
upon the proofs, without a report from the commissioner. I hâve 
given the évidence and the arguments careful considération, and am 
of the opinion that the proofs fairly show that the vessel was worth 
to the libellant at the time of the loss the sum of $2,800. The wit- 
nesses for the respondents go much lower than this ; and the witnesses 
for the libellant much higher; but the weight of the évidence points 
to that sum as the nearest approximation that can be made to 
the damages incurred by the faulty navigation of the respondents' 
schooner. 
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The proctor for tlie respondents, at the hearing, toob the ground that 
by the provisions of section 4283 of the Kevised Statutes the damages 
in collision cases could never exceed the value of the offending vessel 
and her then pending freight. It was undoubtedly the intention of 
that section thus to limit the liability of ail owners who were -without 
privity or knowledge of the damage. But the proctor f urther insisted 
that no decree could be entered for a larger sum, although the owner 
or owners had taken no steps, pending the proceedings in the suit, to 
obtain the benefit of the limited liability, which it was the object of 
the law to secure to innocent owners. In this he is mistaken. AU 
owners of vessels are not entitled to the privilèges of the limitation 
of liability, but only such as fall within the description named in the 
act, to-wit, those who had no privity or knowledge of the damage 
incurred. And where the owners may invoke the provisions of the 
section, the court cannot know, without appropriate proceedings, the 
value of the offending vessel and the pending freight. If the owners 
désire to claim the benefit of the limitation of liability, the duty is 
upon them to take affirmative steps to secure it. It was perhaps 
doubtful what thèse steps should be, or how they should -be taken, 
until the promulgation of rules 54, 55, 56, and 57, in admiralty, 
growing out of the case of Norwick Co. v. Weight, 13 Wall. 125. 
Since then there bas been no doubt. 

The decree in this case must be entered in favor of the libellant 
for $2,800 damages, and the costs of suit; but if the respondents are 
désirons of limiting their liability under the provisions of section 4283, 
I will grant them a stay of further proceedings (see Th£ Benefactor, 
103 U. S. 239) until they hâve the opportunity of filing a pétition 
or libel, according to the rules. 

Note. The decree in the collision suit estops défendants from again going 
into the question of fault; but they are not precluded from claimlng the bene- 
fit of a limited liability, by reason of not having flled their pétition until af ter 
H trial of the collision case. The appraisement of the offending vessel at the 
time she was libelled is sufflcient for the purposes of the proceediiig to obtain 
limitation of liability. Steam-sMp Co. v. Mount, 2 Morr. Trans. 294. On a 
pétition by the owners of a steam-yacht, where several suits hâve been brought, 
the amount involved, as far as such pétition is concerned, is the aggregate 
amount of ail the claims in suit. Parolier v. Cuddy, 3 Morr. Trans. 50. — [En, 

Sea ifattonal Stcam Navigation Co. T. Vycr, notes or caa. s, poil, p. 626. 
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The David Dudley. 

The Maggie D. Marston. 

(District Court, D. Massachusetts. April 13, 1882.) 

CJOMilSION— BAIL-VeBSBLS— RULB OF THE RoAD. 

A schooner close-hauled on the starboard tack, aad steering by the wind, ap- 
proaching a bark coming from an opposite course, with the wind on her quarter, 
has the right of way, and in case of a collision by the port bow of the schooner 
with the port quarter of the bark the latter is in fault in not putting her helm 
to starboard. 

In Admîralty. 

F. Dodge, for the David Dudley. 

L. S. Daimey, for the Maggie D. Marston. 

Nelson, D. J. Cross-libels for a collision which occurred about 8 
p. M. of Maroh 23, 1881, near Middle Ground shoal, in Vineyard 
Sound, between the bark David Dudley, from St. Marc, Hayti, with 
a cargo of logwood and coffee, for Boston, and the three-masted 
schooner Maggie D. Marston, from Eockport, Maine, laden with ice, 
for Portsmouth, Virginia. The night was dark, without moon or 
stars, but the air was clear. The régulation lights of both vessels 
were properly set and burning, and were plainly distinguishable at a 
distance of at least a mile. The bark was on her port tack, heading 
easterly, with the wind abaft the beam. She had entered the Sound 
with ail her sails set, but before the collision had taken in her main- 
sail, foresail, staysail, and main royal. The schooner was on her 
starboard tack, heading to the westward, under her mainsail, fore- 
sail, spanker, and three jibs ; but whether close-hauled or not was 
not in dispute. The rate of speed of the bark was six knots, and of 
the schooner four. The vessels came together in about six minutes 
after the schooner's light was first sighted from the bark— a mile off. 
The helm of the bark was put hard to port as eoon as the schooner's 
light was seen. The schooner kept her course until the collision 
became inévitable, and she then put her helm hard to port and came 
up into the wind. The effect of this was to ease the blow to some 
extent; but her port bow struck the port quarter of the bark with a 
glancing blow, from which both vessels sustained damage, the ihjury 
to the bark being much the greater. 

The case made by the bark was that the wind was blowing a mod- 
erato breeze from the N. N, W., the bark heading E. by N. ; that the 



THE DAVID DtJDLBY. 523 

schooner's red light was first seen bearing half a point over ber port 
bow ; that the schooner was heading on a course nearly opposite to 
that of the bark; that the helm of the bark was at once put hard 
to port, and she thereupon swung off about five points to leeward ; 
that the schooner made no change of course until immediately before 
the collision, when it was too late for her to olear the bark, and then 
bore up a very little, striking the bark almost immediately; and that 
at no time before the collision was the schooner's green light visible 
from the bark. 

The case made by the schooner was that the wind was from W. N. 
W., blowing a whole-sail breeze ; that she was close-hauled on the 
starboard tack, steering by the wind ; that the green light of the bark 
was first seen about a mile off, bearing one point over her starboard 
bow; that the green light alone was visible until the vessela had 
approached quite close together, and then the bark's red light opened ; 
that immediately afterwards the green light disappeared and the red 
light only was visible, and continued in sight until the collision ; and 
that she kept her course until she luffed to ease the blow. 

I am of opinion that the évidence sustains the contention on the 
part of the schooner that she was close-hauled on the starboard 
tack and steering by the wind. This is sworn to by her officers 
and men, the only persons who hâve any positive knowledge as to 
the fact. She was beating through the sound to the westward, 
against a head wind, and was on her sixth tack after entering the 
sound from the eastward the previous afternoon. Her previous 
Btretch had been to the eastward, and at the time of the collision 
she was on her westward stretch, having tacked a short time before 
near the northern shore of the sound, to the eastward of Nobska 
light. She had every motive to make ail the westing that was pos- 
sible on this course, and this could be accomplished only by keeping 
close to the wind. I am also of the opinion that the schooner is 
right in her contention as to the respective positions of the two ves- 
sels. That the schooner kept her course until she luffed to ease the 
blow was proved by abundant évidence, and was not seriously denied 
at the bearing. The bark maintains that she was to the leeward 
of the schooner ; that she saw her red light only ; that her own helm 
was put hard to port ; and that she fell off from four to five points. 
If this was the situation, it would seem to be clear that in going 
from half to three-quarters of a mile she should bave fallen off a 
sufiSoient distance to bave gons clear. On the other hand, if she 
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•was to the windward of the schooner, and the latter first saw her 
green light only, it is equally apparent that by porting her helm the 
bark would run directly across the schooner's bows. That this is 
what she did is shown by the manner in which the vessels came 
together. It -was after the schooner had luffed up into the wind, and 
thus changed her course from five to six points, that she struck the 
bark. As it was, the angle was suflSciently obtuse to render the 
biow one of great severity. But for her luffing she would hâve 
struck nearly at right angles with the bark's hull. This situation 
was one that seems to me to hâve been impossible, except upon the 
theory that the bark ran directly across the bows of the schooner. 
I hâve no doubt that the accident arose from the négligence of the 
lookout on the bark in reporting a red light when he saw only 
the green light of the schooner. 

Upon the whole case I therefore hold — First, that the schooner, 
being close-hauled on the starboard tack, and steering by the wind, 
had the right of way; and, second, that under the situation proved 
the bark should hâve put her helm to starboard. In failing to do 
this she was at fault, and is alone responsible for the collision. 

In the case against the schooner, the libel is to be dismissed, with 
costs ; and in the case against the bark, there is to be an interlocu- 
tory deeree for the libellants. 

Ordered accordingly. 
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UNITED STATES SUPREME COURT. 



Limited Liability of Ship-Owners. 

National Steam Nav. Co. v. Dyer and others; Dyer and others «.Na- 
tional Steam Nav. Co. Thèse were appeals taken from the circuit court 
of the United States for the eastern district of New York, and were decided 
at the October term of the suprême court. The steam-ship Scotland, belonging 
to the National Steam Navigation Company, a corporation of Great Britain, 
on the high seas ran into the American ship Kate Dyer. The Kate Dyer im- 
mediately sank, and ship and cargo were totally lost. The steam-ship sufiered 
so severely from the collision that she sank also, and became a total loss, with 
the exception of some material got from her by the coast wrecking company 
before she went down. Libels in perftonam were flled in the district court for 
the eastern district of New York against the steam navigation company by 
the owners of the Kate Dyer, the Peruvian government, owner of her cargo of 
guano, and by a passenger and some of the crew who lost certain effects by 
the sinking of the ship. Personal service of process not being obtainable, the 
marshal attached another vessel belonging to the company, which was duly 
claimed and released on stipulation, and the steam-ship company appeared 
and responded, admitting the collision, but denying Ihat the steam-ship was 
in fault, and alleging " that there is no liability in personam against thèse 
respondents for said loss of the Kate Dyer." Prools being taken the district 
court rendered a decree in favor of libellants, which, on appeal to the circuit 
court, was substantiaîly afflrmed. 

On the trial in the circuit court the respondents, besides contesting the ques- 
tions of fault and gênerai liability, again insisted uponthe beneflt of the lim- 
ited liability law. The circuit court ref used any relief grounded on the lim-' 
ited liability law, but made a decree against the respondents for the total 
amount of damages sustained by tlie varions parties in interest, to which 
respondents excepted, and both parties appealed from the decree; tjie appeal of 
the libellants being based on a supposed erroneous conclusion of the çou^t m 
référence to interest, and the estimation of the value of the cai-go. 

Mr. Justice Bradley delivered the opinion of the court, on the twentieth 
of Mai-ch, 18i82. The limited liability act of 1851, reproduced in the Eeviséd 

(525) ; ', 



526 FEDERAL BEFOBTEB. 

Statutes in section 4283, applies to owners of foreign as well as domestic 
vessels, and to acts done on the high seas as well as in waters of the United 
States, except when a collision occurs between two vessels of the same foreign 
nation, or perhaps of two foreign nations having the same maritime law. 
The maritime law of the United States, as found in the statute, is the same 
as the gênerai maritime law of Europe, and is différent from that of Great 
Britain in tliis: that the former gauges the liability by the value of the 
ship and freight after the loss or injury, and the latter by their value before 
the loss or injury, not exceeding £15 per ton. ïhe maritime law is only so 
far operative as law in any country as it is adopted by the laws and usages 
of that countfy. ïhe principles laid down on this subject in Norwich Co. v. 
Wright, 13 Wall. 116, and in The Lottawanna, 21 Wall. 558, reasserted and 
afflrmed. The courts of every country will administer justice according to 
its laws, unless a différent law be shown to apply; and this rnle applies to 
transactions taking place on the high seas. If a collision occur on the high 
seas between two vessels, controversies arising therefrom will be governed in 
the courts of this country by our laws, unless the two colliding ships belong 
to the same foreign country, or, perhaps, to différent countries using the same 
law, when they will be goveraed by the laws of the country to which they 
belong. ^hipowners may avail themselves of the defence of limited respon- 
sibility by ànswer or plea, as well as by the form 6t proceeding prescribed by 
the rulés of this court ; at least, so far as to obtain protection against the libel- 
lants or plaintiffs in the suit. Those rules were not intended to restriet them, 
but to aid them in bringing into concourse those having claims against them 
arising from the acts of the master or crew. If the owners plefid the statute, 
a decree may be made requiring them to pay ihto court the limited amount 
for which they are liable, and distributing said amount pro rata among the 
parties claiming damages. Such a proceeding in a court of admiralty would 
be an "appropriate proceeding" under the statute. It is not necessary that 
ship-owners should sarrender and transfer the ship in order to claim the beneflt 
of the law. That is only one mode of relief. They may plead their immunity, 
and, if found in or confessing fault, may abide a decree against them for the 
value of the ship and freight as found by the proofs. The rule of damages, 
in case of goods lost or destroyed on the high seas by the fault of those in 
charge, is the price or value of the goods at the place of shipment, with 
ail charges of lading, Insurance, and transportation, and înterest at 6 per 
cent, per annum, but without any allowance for anticipated profits. When the 
goods hâve no market value at the place of shipment, resort may be had to 
other means of ascertaining their actual value, such as the price which they 
usually bring at the port of destination, with a fair déduction for profits and 
charges. 

William Allen Butler, John Chetwood, and Thomas E. Stillman, for the 
owners of the Scotland. 

James C. Carter, for the owners of the Kate Dyer and her cargo, master, and 
crew, and a passenger. 

The cases cited in the opinion were: The Norwich Co. v. Wright, 13 WalL 
116; The Kebecea, Ware, 187; ïhe Lottawanna, 21 Wall. 558; The Vaughau 
and Telegraph, 14 Wall. 258; Murray v. The Charming Betsey, 2 Cranch, 64; 
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The Anna Maria. 2 Wheat. 327; The Amiable Nancy, 3 Wheat. 546; Smith v. 
Coudry, 1 How. 28; Williamson v. Barrett, 13 How. 101; The Nuestra Sig- 
nera de los Dolores, 1 Bods. 297; The Caii Johan, 1 Hagg. 113; The Giro- 
lamo, 3 Hagg. 186; The Zollverein, Swabey, 96; Cope v. Doherty, 4 Kay & J. 
367; S. C. 4 Jur. (N. S.) 451 ; S. C. on App. Id. 391, 699; The Gen. I. S. C. Ce. 
V. Schurmanns, 1 Johns. & H. 193; The Wild Ranger, 1 LuBh. 553; 9 Jw. 
(N. S.) 134. 

See 3Vu Maria and EHzabeth, ante, 620. 

Insurance on Life of Another. 

Wabnook v. Davis and others, 4 Morr. Traus. 93. Error to the circuit 
court of the United States for the southern district of Ohio. ïhis was an 
action brought by an administrator of a deceased person who had taken out 
a policy of insurance on his life, against the Scioto Trust Association of Ports- 
niouth, Ohio. At the time of taking out the policy he enfcered into an agree- 
ment with the trust association whereby it was agreed that he should assign 
the policy to the association, regerving for his disposition one-tenth of the 
amount; the association to keep up and maintain the insurance at their ex- 
pense. The case was tried by the court without a jury. 

On the trial the plaintifiE gave in évidence the déposition of the receiver of 
the insurance company, who produced from papers in his custody the policy 
of insurance, the agreement and assignaient mentioned, the proofs presented 
of the death of the insured, and the receipt by the trust association for the 
insurance money. No other testimony was ofEered. The court tliereupon 
found for the défendants, to which flnding plaintifE excepted. Judgment 
being rendered in favor of défendants the case was brought to the suprême 
court for review, and the décision rendered on the sixth of March, 1882, Mr. 
Justice Field delivering the opinion of the court : An insurable interest in 
the life of another is such an interest, arising from the relations of the party 
obtaining the insurance, either as créditer of or surety for the assured, or 
from ties of blood or marriage, as will justifya reasonable expectation of advan- 
tage or benefit from the continuance of his life. An insurance policy on the 
life of another, by one not having such an interest, is a wager policy, and void. 
An asslgiiment of a policy to a party not having an insurable interest, whether 
of the whole, or a portion merely, of the insurance money, is valid only to the 
extent of loans or advances inade on account of it, or the premiums paid on 
its security ; but so far as it attempts to assign any surplus, is void as a direct 
insurance would be, and is equally objectionable as a wager policy. If, under 
color of such assigument, the assignée collects the money due on such a policy, 
the assigner or his représentatives may recover the amouut so collected, less 
any loans or advances, and the rule of par delîctum does not apply to such 
a case. 

P. B. Foraker, for plaintiff in error. 

A. C. Thompson, for défendants in error. 

The cases cited in the opinion were : St. John v. Amer. Muf:. L. Ins. Co. 13 
N. Y. 31; Valton v. National Loan Fund Life Assu. Co. 20 N. Y. 32; Ashley 
V. Ashley, 3 Simons, 149; Camiiiack v. Lewis, 15 Wall. 643. 
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Patents — Beissue — Expanded Claim. 

Matthews «. The Boston Machine Co. 21 0. G. 349, This case was 
brought up on appeal to the United States suprême court fronj the circuit 
court of the United States, for the district o£ Massachusetts, and was decided 
March 27, 1882. Mr. Justice Bradley delivered the opinion of the court 
affirming the decree of the circuit court. 

Where the original patent shows upon its face that certain broad claims 
were not made, the patentées, if they are the iriventors of such subject-matter, 
when apprised that it is not clainied in the patent, should use due diligence 
in surrendering the patent and having the mistake corrected. Fourteen years 
is too long a period of delay. In this instance the reissue is held to be not 
merely for a broader claim made many years after the original was granted, 
but for a différent invention. By suppressing the description of certain parts 
of the device, the reissued patent is made to cover, by implication, an Inven- 
tion described and claimed in a subséquent patent. When, in view of the 
state of the art, the patentee's claim must be construed to be for the spécifie 
arrangement of devices invented by him, the défendants do not infringe 
unless their devices are in the same specified form. 

Geo. L. Eoberts and Geo. Harding, for appellants. 

Causteu Brown, for appellees. 

Direoting Verdict — Civil Action. 

Steward v. Town of Lansing. This was a suit brought to recover for 
interest coupons on town bonds issued in aid of railroads. At the trial, after 
the testimony on both sides was in, the court instructed the jury to find a 
verdict for the défendant, which was done, and judgment entered accordingly. 
This ruling fumished the principal ground of error assigned. The case was 
brought up on error to the circuit court of the United States for the northern 
district of New York, and a décision rendered on March 6, 1882, affirming 
the judgment of the circuit court. The opinion was delivered by Mr. Chief 
Justice Waite. It is not error in a court to instruct a jury to find a certain 
verdict, if it is satisfled that, conceding ail the inferences which a jury might 
draw from the testimony, the évidence would not be sutHcient to support a 
iontrary verdict. 

James K. Cox, for plaintifE in error. 

Francis Kernan, for défendant in error. 

Cases cited in the opinion were: Pleasants v. Faut. 22 Wall. 122; Railroad 
Oo. v. Traloflf, 100 U. S. 26; Oscanyon v. Arms Co. 103 U. S. 26, 
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Bâtes and others v. Days. 

{Circuit Court, W. D. Missouri. April Term, 1882.) 

Kbhoval op Cause — Attachmbnts by Kon-Residhnts. 

Non-residents cannot be deprived of their right to hâve controversies with 
citizens of otlier states delermined in the fédéral courts, and thé circuit court 
cannot relinquish its jurisdiction by transferring the case to the state court. So 
Jidd in a suit where non-residents sued out attachments against a citizen of 
the state, which were foUowed by other attachments in the state court, and a 
motion was made to transfer the suit of the non-residents to the state court. 

Motion to transfer the case from this to a state court. 

Dysart de Forster, for the motion. 

W. D. Carlile and W. T. G. Williams, opposed. 

Keekel, d. J. It appears that plaintiffs, being non-residents of 
the state of Missouri, sued out an attachment against the défendant, 
who is a résident of this state, and seized a stock of goods now in the 
hands of the United States marshal, who is proceeding to sell them 
under orders of this court. 

Soon after the seizure of the goods by the foreign creditors certain 
Missouri creditors of the défendant in the attachment sued out, in 
the local state court, writs of attachment, and are aiming under 
them to reach such of the proceeds as may not be necessary to satisfy 
the claims of the foreign creditors. In order to accomplish this more 
successfuUy they come hère and file their motion asking that the 
case of the non-resident creditors be transferred by this court to the 
Maçon eounty circuit court, the state tribunal in which the résident 
creditors hâve instituted their proceedings. The motion is sought to 
be maintained under section 915 of the United States Statutes, which 
provides that in ail common-law cases the plaintiff shall be entitled 
to similar remédies by attachment, or other process, against the 
property of the défendant, which are now provided under the laws of 
the state in which such court is held for the courts thereof, and pro- 
viding further for the adoption, by circuit and district courts of the 
United States, of the attachment laws of the states, which adoption 
has taken place in Missouri. 

It is claimed in support of the motion that by thèse provisions 
congress has not only adopted the attachment laws of the states, but 
has made them obligatory to the extent of controlling the forum in 
which a party under given conditions, such as are pre^ented in this 
case, is bound, on demand to permit his case to be transferred to the 
v.ll,uo.e— 3é 
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state court; in other words, to relegate to such court the détermi- 
nation of controversies between citizens of différent states. It will 
be obserred that the provisions of the United States Statutes regard- 
ing attachments, in adopting the laws of the states, speaks of plain- 
tiff's remédies against the property of the défendant, and makes no 
allusion to anything pertaining to the jurisdiction of courts. The 
right to Bue and hâve his case determined in the fédéral courts is 
secured to non-residents by constitutional provision,, extending the 
judicial power of the courts of the United States to controversies 
between citizens of différent states, and by acts of congress passed 
under the power thereby granted. It cannot be supposed that con- 
gress, by adopting the state attachment laws as a rule for the guid- 
ance of its courts in a partioular class of cases, thereby intended to 
limit or abrogate the constitutional right of non-residents to resort to 
its courts for the détermination of their controversies with citizens of 
other states ; for if the cases, when in court, must be transferred to 
the local state courts on demand, the constitutional right is of no 
avail. 

Two cases hâve been cited in support of the motion, and they bave 
been carefuUy examined. The first is Garden City Co. v. Smith, 1 
Dill. 305. The question there decided is whether a motion passed upon 
by the state court before removal, could be again entertained in the 
court to which the case had been removed, and the conclusion ar- 
rived at is that it rested within the sound discrétion of thei court 
under the spécial circumstances of the particular case. Lehman v. 
Berdin, 5 Dill. 340, the second case relied on, décides that fédéral 
courts will give effeet to state attachment laws, and will be guided in 
their construction by the views of the suprême court of the state. 
The case further détermines that by giving bond, thereby obtaining 
the release of property attached, défendant does not waive his right 
to put in issue the truth of the aË&davit upon which the attachment 
issued; in other words, file plea in abatement. It is not seen how 
thèse cases apply to the matter in controversy. The head-note of 
the last case is calculated to mislead as to the points decided in the 
case. 

Passing from the right of non-residents to sue and bave their con- 
troversies with citizens of other states determined in the fédéral 
courts, let us inquire what is the law of the state of Missouri regard- 
ing attachmepts as affecting such in the fédéral courts. Section 447 
of the Missouri Statutes of 1879 provides that when the same prop- 
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erty is attached in several actions, by différent plaintiSs against the 
same défendant, the court may settle ail controversies, including the 
good faith, force, and effect of the différent attachments. If writs 
issue from différent courts of co-ordinate jurisdiction, such contro- 
versies shall be determined by that court out of which the first writ 
of attachment was issued;. in order whereto the cases originating in 
other courts shall be transfeiTcd to it, and shall thenceforth be there 
heard, tried, and determined in ail their parts as if they had been 
instituted therein. If any such controversies arise between a plain- 
tiff in an action instituted in a court of gênerai jurisdiction, and a 
plaintiff in an action instituted in a court of limited jurisdiction, the 
matter shall be determined in the former court, to -which the action 
commenced in the latter shall be transferred. 

Eegarding the provisions hère quoted it may be remarked that 
there is nothing about them indicating that the vesting of any other 
than the ordinary and usual jurisdiction was intended by the législa- 
ture. Had such an important matter as the granting of jurisdiction 
of cases coming from the fédéral to the state courts been contem- 
plated, we would be apt to find some appfopriate provision in this 
or some other law of the state. Again, though the attachment laws 
of the states be fuUy adopted by congress, no vesting of jurisdiction 
in the state courts to try causes coming from the fédéral courts could 
be inferred from them, for congress is not the source of such powers, 
except to a very limited estent. But the want of power in the state 
courts to try causes coming from the fédéral courts, hère suggested, is 
Bought to be overcome by treating the fédéral courts as courts of 
limited jurisdiction, and applying the language of the Missouri attach- 
ment làw, when speaking of courts of limited jurisdiction, to them. 
A careful examination of the Missouri statute referred to shows be- 
yond a doubt that the législature, in speaking of courts of limited 
jurisdiction, is speaking of its own courts only, and not of courts 
independent of it and with assigned jurisdiction. We may well as- 
sume that the framers of the Missouri law were acquainted with the 
allotment of judicial powers under our system. To give the words 
"limited jurisdiction," used in the Missouri statute, any application 
other than to their own courts, would bring about a conflict of jurisdic- 
tion such as is sought to be avoided rather than to be brought about by 
construction. It is argued that the construction jput upon the Mis- 
souri attachment law by the supporters of the motion must be correct, 
otherwise home creditors, in a case like the one under considéra- 
tion, woold be remediless or àt great disadvantage, for foreign cred- 
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itors miglit attach ail the property of a résident debtor, and, though 
more tfcan sutficient to satisfy the claim, yet home creditors could 
net reach the overplus. Without undertaking to suggest the remedy, 
it may be said that such is not the law, for the courts of the United 
States are open to home creditors when their rights are affected in 
dealing with property, and their citizenship does not deprive them of 
such rights, or deny them proper and seasonable remédies. 

The conclusions arrived at are that non-resident citizens can- 
not be deprived of their right to hâve controversies with citizens of 
other states determined in the fédéral courts, and that this court 
cannot relinquish its jurisdiction by transferring the case to the state 
circuit court of Maçon county. 

The motion is, therefore, denied, 

Gamp^>ell v. Emerson, 2 McLean, 30; Greenwood v. Rector, Hempst. 
C. C. 708. 



Second Nat. Bank op P^tehson v. New York Silk Manuf'o Co. 
{Circuit Court, D. New Jersey. April 21, 1882.) 

1. iNSOLVENT COBPOBATIONB — CoNTINnANCE OF EXISTENCE — RECBrVEB. 

The receiver of an insolvent corporation, appointed by the state court, be- 
comes the custodian of the property, but the corporate entlty still exista, and, 
under the Revised Statutes of New Jersey, until the injunction continues four 
months, the corporation may use and exercise its franchises and transact ordi- 
nary business in its own name, subject to the right of the receiver to tlie pos- 
session and control of the property. 

2. 8AMB. 

There is nothing in insolvency proceedings to prcvent the corporation from 
continuing to accomplish the end and purpose of its existence; at least, until 
its franchise or right to act as a corporation is sold under the provisions of the 
statuts, if, indeed, such sale ivould hâve that effect. 

3. Same.— Rkmoval of Cause — Attachmbkts. 

So there is nothing to prevent an insolvent corporation, whose property i? in 
the hands of a receiver, from appearing to attachments against its orpperty and 
removing the controversy to the fédéral court. 

Blake d Taylor, for the motion. 

Preston Stevenson, contra, 

Nixon, D.J. This is a motion of Alfred Wagstaff, receiver of the 
New York Silk Manufaoturing Company, appointed by the suprême 
court of New York, and Augustus Zabriskie, receiver, appointed by 
the court of chancery of New Jersey, to strike out the appearance 
entered by the défendant company to two writs of f oreign attachment 
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issued by the circuit court of the county of Hudson, New Jersey, 
against the property of the said company. The admitted facts of the 
case are thèse : 

ïhe New York Silk Manufacturing Company is an insolvent corporation, 
organized uiuler the laws of thestate of New York, doing business and having 
property in the state of New Jersey. On the Lhirteenth of September, 1881, 
one James Michin, a créditer, filed a bill in the court of chancery of New 
Jersey against the said company, alleging its insolvency, and praying for 
an injuuction and for the appointment of a receiver. Pending this proceed- 
ing, to-wit, on the third of October, 1881, the Second National Bank of 
Paterson caused a writ of foreign attachment to be issued against the prop- 
erty of the company, by virtue of which the sherifE of the county of Hud- 
son levied upon ail its goods and chattels within the jurisdiction, and duly 
returned the writ with an inveritory and appraisement of the property seized. 
On the twenty-ninth of October a second writ was issued out of the same 
court against the same défendant, by the same plaintiff, which was also levied 
upon the same property that was inventoried and appraised under the flrst 
writ. Subsequently to the issue of the flrst attachment, to-wit, on the twenty- 
first of October, the chancellor of New Jersey signed an order restraining the 
ilfifendant company, and its offlcers and agents, from selling, transferring, 
encumbering, or otherwise disposing of any of the goods, chattels, rights, créd- 
its, moneys, or effects of the said company until the further order of the court. 
On the seventh of November the chancellor signed another order, appointing 
Au lustus Zabriskie receiver. and directing him, before entering upon theoflSce, 
to take the oath prescribed by law, and to give bond to the chancellor, with 
approved security, in tliesum of $25,000, conditioned for the faithful discharge 
i)f its duties. The oath was taken, and the bond executed and filed, on the 
foUowing flfteenth day of November. 

In the mean time proceedings were going on in the suprême court of the 
city and county of New York, whereby sevéral judgments were obtained 
against the défendant company, among which were two in favor of the 
^Second National Bank of Paterson, upon the same claims on which the writs 
of attachment were issued in New Jersey. On the sixteenth of November, 
1881, one Eufus O. Mason commenced an action there, pursùant to the pro- 
visions of section 1781 of the Code of Civil Procédure of the state of New 
York, against the New York Silk Manufacturing Company, William A. M. 
Grier, William I. Harris, James T. Michin, Joseph Michin, Jr., and Frederick 
II. Harris, the président, secretary, treasurer, and trustées of the said corpora- 
tion. Upon flling the complaint he obtained from his honor, Judge Donohue, 
au order upon the défendants to show cause, on the eighteenth of November, 
why the individual défendants should not be compelled to account for their 
officiai conduct in the management and disposition of the funds and property 
of the silk company ; why they should not be enjoined from collecting and 
receiving a^y debt or demand, or from paying out or transferring or deliver- 
ing to any person, or in any manner interfering with any money, property, or 
effects of the said company during the pendency of the suit; and why a 
receiver should not be forthwith appointed, with the usual powers of receiv- 
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ers in like casea. On the retum-day, the rule was made absolute. Alfred 
Wagstaff was appointed receiver, and the company, its oflacers, agents, and 
servants were enjoined " from collecting any debts or demands, and from pay- 
ing ont or disposing or transferring to any person any o£ its property or 
eflects, except to deliver the same to the receiver." 

Contemporaneously with thèse proceedings the défendant company moved, 
in the circuit court of the county of Hudson, to quash the writs of attach- 
ment as improvidently issued — the corporation having offleers residing in the 
state at the time of their issue. After hearing the parties the court refused 
to quash. The same application was subsequently made by the New Jersey 
receiver, but the judge declined to hear argument, treating the question as 
res adjiidioata, 

Pending a motion in the state court for the appointment of an auditor in 
the attachment suits, and for the sale of the property as perishable, Mr. Za- 
briskie, the New Jersey receiver, applied to the chancellor for authority to take 
the possession and control of the attached property, which authority, after 
hearing, the vice-chancellor declined to grant, on the ground that the court of 
chancery had no right to interfère with the proceedings in the courts of law 
where liens had been acquired before the date of the reoeiver's appointment. 

Faillng in thèse motions, the silk company took the usual steps prescribed 
in the third section of the act of March 3, 1875, to remove the case. Appear- 
anees were entered in behalf of the corporation in the attachment suits. It» 
président made and flled in the state court a pétition for the removal of the 
suits into the circuit court of the United States, accompanied with a bondf 
with good and sufficient security, which pétition and bond were accepted by 
the state court. By virtue of thèse steps ail further jurisdiction over th& 
cases ceased in the state court and vested hère. 

The case thus stated présents for considération questions of iuterest 
and importance. 

The counsel for the attacbing creditors suggested at the outset that 
neither of the receivers had any standing hère, and were not placed 
by the law of their appointment in a position which authorized them 
to intervene and make any motion in the soit. 

Accepting the décision of the suprême court in Booth v. Clark, IT 
How. 322, as the law in the fédéral courts in regard to the powers of 
receivers outside of the iurisdiction which appointed them, there 
would seem to be foundation for this view in respect to the New York 
receiver. It is there said, (page 836 :) 

"We think that a receiver has never been recognized by a foreign tribunal 
as an actor in a suit. He is not within that comity which nations hâve per- 
mitted, after the manner of such nations as practice it in respect to the judg- 
ment and decrees of foreign tribunals, for ail of them do not permit it in th& 
same manner and to the same eztent, to make such comity international or a 
part of the law of nations." - 
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Then, after distinguishing between the rules existing in the courts 
'of the United States and of Great Britain in respect to foreign as- 
signments in bankruptcy, the court proceeds to say : 

"He [the receiver] has no extraterritorial power of officiai action; none 
which the court appointing him can confer, with authority to enable him to 
go into a foreign jurisdietion to take possession of the debtor's property ; none 
which can give him, upon the principle of comity, a privilège to sue in a for- 
■eign court, or another jurisdietion, as the judgment creditor might hâve done^ 
where his debtor may be amenable to the tribunal which the creditor maj 
seek." 

This was simply applying to foreign receivers the same rule which 
they had before announced in regard to foreign exeoutors and admin- 
istrators. Kerr v. Man, 9 Wheat. 565. 

But it is not necessary to décide the question, as the receiver 
Appointed by the court of chancery of New Jersey is also hère, and 
is not obnoxions to the objection of deriving his power to aet from a 
foreign tribunal. We hâve more difficulty in regard to his standing. 
His appointment was made after the lien had been created against 
ihe property of the insolvent corporation by force of the attachment 
proceedings, and he took it subject to the lien. 

It is admitted that the appointment of the receiver invesied him 
with full power to sell, assign, and convey ail the assets of thè cor- 
poration; but this did not include the right to the possession and 
■control of the property that was in légal custody at the time, and 
held by légal process for the benefit of those creditors to whom the 
law gave a lien for the payment of their claims. 

The case, in our judgment, turns upon the question, what power to 
act romains in a corporation after a decree of insolvency, an injunc- 
tion, and the appointment of a receiver? This officer doubtless be- 
comes the custodian of the property, but the corporate entity still 
existe, and the fair implication from the provisions of section 83 of 
the title "Corporations," in the Eevised Statutes of New Jersey, is that 
until the injunction continues four months the corporation may use 
and exercise its franchises and transact ordinary business in its own 
name, subject, of course, to the right of the receiver to the possession 
and control of the property. 

The question came befor the suprême court of Massachusetts in 
the case of Coburn v. Boston Papier Moche Manufg Co. 10 Gray, 243. 
It will be seen, by référence to the insolvent corporation act of 
Massachusetts, that after insolvency the commissioner.by publication, 
foibids the payment of any debt and the delivery of any property 
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belonging to the corporation, to it or for its use, and also tlie trans- 
fer of any property or the making of any contract. The assignée, 
standing in the place of the receiver, under the New Jersey stat- 
ute has quite as full power, and is clothed with as large control 
over the affairs and assets of the corporation, as the receiver ap- 
pointed by a court. The eounsel for the défendants contended on 
the argument that the prooeedings in insolvency amounted to an 
extinguishment of the corporation, but the court was of the opinion 
that there was nothîngin such proceedinga to prevent the corporation 
continuing to accomplish the end and purpose of its existence; at 
least, until its franchise, or right to aet as a corporation, was sold, 
under the provisions of the statute, if, indeed, such sale would hâve 
the effect. The reason assigned was that the corporation notwith- 
standing the proceedings, might hâve assets sufficient to pày ail its 
debts, and then no impediment would exist before a, surrender pur- 
suant to law, or a forfeiture ascertained and declared by a proper 
judicial proceeding, from resuïning its business. 

There is no décision in New Jersey contradicting this view, 
although in two or three cases ohiter dicta are found which seem to 
indicate a différent conclusion. 

It results that there was nothing in the pending proceedings in 
insolvency which hindered the corporation from appearing to the at- 
tachment against its property and removing the controversy to this 
court; and however much the court may be disposed to promote 
equality among ail the creditors, it is hardly authorized by an 
order to divest a class of creditors of the lien which they acquired 
under the provisions of the attachment laws of New Jersey by the 
voluntary act of the corporation. The motion is therefore refused. 

See Thatcher v. Rockwell, 4 Morr. Trans. 41. 



Callahan V. LoxJisviLLB & Nashvillb E. Co. 
(Gireuit Court, M. D. Tennessee. May, 1882.) 

Intbbstatb Cohpokatioiî — Remotal av Causes. 

The act of the" Tennessee législature eatitled "An act to incorporate the 
Louisville & Kashville Railroad Company" was simply the grant of a license 
or right of way to that company to construct its railroad into the state of 
Tennessee, under its charter granted by the state of Kentucky, and it did not 
create a new corporation of that name in Tennessee. 

Bailroad Co. v. Ha/rris, 12 Wall. 66, cited and followed. 
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2. Bamb— Lbask bt a Coepokation of One Btate of a Raileoad Chahtered 

BY Another State. 

The fact that the J.iouisville & Nashville Railroad Company, a corporation of 
Kentuck3', leased and was operating a railroad chartered by Tennessee, and upon 
which the accident occurred, did not make that company a citizen of Tennes- 
see, nor prevent it from reraoving a case to the fédéral court when sued in a 
State court of Tennessee. 

3. COKPOBATIONS — LiABILITT TO EMPLOYES — CONTBIBUTOBT NeSUGENCB. 

Though corporations should be held to a high degree of care la favor of the 
public, this can only be donc by requiring each individual employé of the cor- 
poration to perform his duty diligently ; and where such employé receives an 
injury whlch is the proximate resuit of hls o wn négligence it would be contrary 
to public policy to allow him to recover damages against the company, 

The Louisville & Nashville Railroad Company was originally char- 
tered by the législature of Kentucky, and thereaf ter was granted cer- 
tain rights by the législature of Tennessee ; its line of road extending 
from Louisville, Kentucky, to Nashville, Tennessee. Subsequently it 
leased from the Nashville & Decatur Eailroad Company, a corpora- 
tion chartered by the législature of Tennessee, its road Connecting 
the city of Nashville with the town of Decatur, in the state of Ala- 
bama. In the opération of this last-named road the Louisville & 
Nashville Railroad Company employed the plaintiff as section fore- 
man, and placed him in charge of a section of said Nashville & Deca- 
tur Railroad. While in said service the plaintiff received certain per- 
sonal injuries, resulting from â collision between a push car, which 
he was operating on said railroad, and the regular passenger train. 
This action was brought in the circuit court of Williamson county, 
Tennessee, to recover damages for such injuries, and was removed to 
the circuit court of the United States for the middle district of Ten- 
nessee, upon the pétition of the défendant, undèr the acts of congress 
in such case made and provided; the grounds alleged for the re- 
moval being the citizenship of the défendant in the state of Ken- 
tucky. 

The motions by the plaintiff to dismias the pétition and remove the 
cause to the state court, upon grounds appearing on the face of the 
pétition, having been overruled, the case was submitted to the court 
and jury, with leave to both parties to introduce évidence as to the 
citizenship of the défendant. 

Bâte é Williams, for plaintiff, 

Joseph B. Campbell, Smith é AlUson, and Ed. Baxter, for défend- 
ant. 

Kev, D. J. The first question to be decided is one of jurisdiction. 
The défendant, in its pétition, bases its right to remove this causç 
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hère from the circuit court of Williamson county, Tennessee, where 
it was impieaded, upon the theory that it is a citizen of Kentucky 
and net a citizen of Tennessee. This is purely a matter of construc- 
tion of its charter — of législative intent. How and by ■whom was 
this artificial being created? The Louisville & Nashville Eailroad 
Company was incorporated by the législature of Kentucky by an açt 
approved March 5, 1851, and amended by an act of said législature 
approved March 20, 1851. The original act contains the usual cor- 
porate powers to construct a railroad "from the city of Louisville to 
the Tennessee Une, in the direction of Nashville;" and by the amend- 
ment the company was authorized to connect its road "with any rail- 
road extending to Nashville." The législature of Tennessee passed 
an act December 4, 1851, entitled "An act to incorporate the Louis- 
ville & Nashville Eailroad Company," by the first section of which it 
was provided : 

" That the right of way for the construction of a railroad from the line be- 
tween the states of Kentucky and Tennessee, bo as to connect the citiea of 
Louisville and Nashville by railroad communication, be and is hereby granted 
to the Louisville & Nashville Eailroad Company, incorporated by the législa- 
ture of Kentucky, with ail the rights, powers, and privilèges, and subject to 
ail the restrictions and liabilities, set forth and prescribed in a charter granted 
to said company by the législature of Kentucky, and approved March 5, 1851, 
and the amendments thereto, passed by said législature, and approved March 
20, 1851, for the term of 999 years, except as f urther provided in this act." 

We do not find anywhere in this act terms conferring corporate 
powers upon the Louisville & Nashville Eailroad Company. No one 
is named as an incorporator, nor are there any of the common words 
employed by which législative bodies are in the habit of creating 
corporate existence ; it is merely the "right of way" that is granted 
a corporation, already in the enjoyment of full corporate life and 
power, under its charter from Kentucky, to construct its track from 
the state line to the city of Nashville. The fourth section of said act 
provides that the stookholders in the state of Tennessee shall be 
entitled to be represented by directors residing in Tennessee, in pro- 
portion to their stock, to be chosen by the stockholders of the com- 
pany, in the manner and at the time the other directors are chosen. 
There is to be but one board of directors, one corps of gênerai officers, 
and one management. As a matter of fact thèse bave always been 
located at Louisville, in the state of Kentucky; and there are its ma- 
chine shops and gênerai offices. It bas never established any depart- 
ment in Tennesse, except its agencies, and no meeting of its stock- 
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holders has ever been held in Tennessee. In ail of its practica 
opérations it was and has always continued a corporation foreign to 
tbis state. 

It is argued that if it was only a foreign corporation it would not 
hâve bad tbe right granted it to condemn land, construct its track, 
«nd carry on a gênerai railroad business in tbe state of Tennessee. 
It certainly could not do sucb corporate acts -within her territory 
■witbout the consent of tbe state. But we think it is quite clear that 
ail of thèse tbings may be done by a foreign corporation witbout 
granting a formai charter; a mère license is sufficient, -without mak- 
ing the eompany a Tennessee corporation. It is not unusual for our 
législature to grant certain rights to corporations organized under the 
laws of other states, witbout any intention to confer a new charter or 
readopt tbe old one. Several of our important lines of railroads are 
at présent operating in tbis state under such législative license ; yet 
they are conceded to be citizens of other states. 

If it were necessary to bave a précèdent for tbis ruling the case 
of Railroad Co. v. Harris, 12 Wall. 66, seems to us to be very much 
in point. Tbere the Baltimore & Ohio Eailroad Company was 
ehartered by tbe législature of Maryland to construct a railroad from 
the city of Baltimore to some point on the Obio river. Soon there- 
after the législature of Virginia passed an act as foUows : 

" Whereas, an act has passed the législature of Maryland, entitled ' An act 
to incorporate the Baltimore & Ohio Railroad Company, in the foUowing 
words and figures, viz., [setting ont the Maryland act;] therefore, be it 
«nacted by the gênerai assembly, that the same rights and privilèges shall 
be and are hereby granted to the aforesaid conipany, within the territory of 
Virginia, as are granted to them within the territory of Maryland." 

Then foUows a gtant to the said railroad eompany of rights and 
privilèges very similar to tbose conferred upon tbe défendant in tbis 
suit. Tbe suprême court of the United States, in constructing this 
statute of Virginia, looked to the object and intention of the législature 
alone. It said : 

«■ The eompany was ehartered to construct a road in Virginia as well as in 
Maryland. The latter could not be done without the consent of Virginia. That 
consent was given upon the terms which she thought proper to prescribe. 
With a few exceptions, not material to the question before ue, they were the 
same as to powers, privilèges, obligations, restrictions, and liabilities as those 
contained in the original charter. The permission was broad and comprehen- 
sive in its scope, but it was a license and nothing more. It was givcn to the 
Maryland corporation as such, and that body was the same in ail its éléments 
and its identity afterwards as before. In its name, locality, capital stock, tha 
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élection and power of its ofïicers, in the mode of declaring dividendg and 
doing ail its business, its unity was unchanged only the sphère of its op- 
érations was enlarged." 

The Baltimore & Ohio Eailroad Company had also constructed its 
road in the District of Columbia, under the provisions of an aot of 
congress approved March 2, 1831. That act was also conatrued, in 
the opinion above quoted from, and is as foUows : 

" Whereas, it is represented to the présent congress that the Baltimore & 
Ohio Eailroad Company, incorporated by the gênerai assembly of the state of 
Maryland by an act passed on the twenty-eiglith of February, 1827, are désir- 
ons, under the powers which they claim to be vested in them by virtue of the 
provisions of the before-mentioned act, to construct a latéral brancli from the 
said Baltimore & Ohio Eailroad to the District of Columbia; therefore, be it 
enaeted, etc., that the Baltimore & Ohio Railroad Company, incorporated by 
the said act of the gênerai assembly of the state of Maryland, shall be and 
they are hereby authorized to extend into and within the District of Columbia 
a latéral railroad, such as the said company shall construct, or cause to be 
constructed, in a direction towards the said district, in connection with the 
road they hâve located and are constructing from the city of Baltimore to the 
Ohio river, in pursuance of said act ot incorporation ; and the said Baltimore 
& Ohio Railroad Company are hereby authori/ed to exercise the sarae powers, 
rights, and privilèges, and shall be subject to the same restrictions in the con- 
struction and extension of the said latéral branch road into and within the said 
district, as they may exercise or be subject to, under or by virtue of the said 
act of incorporation, in the extension and construction of any railroad within 
the state of Maryland, and shall be entitled to the same rights, benefits, and 
immunities in the use of said road, and in regard thereto, as are provided in 
the said charter, except the right to construct any latéral branch road or roads 
in said district from said latéral roads." 

Like the Tennessee act in question, it will be seen that this act of 
congress refers to the original aot of incorporation, but does not set 
itout; recites the fact that the corporation had been chartered by the 
législature of Maryland ; authorizes the road to be extended into the 
District of Columbia, and authorizes the exercise of the same rights 
by the company in the extension of its road as it possessed in the 
state of its création. On that branch of the case the suprême court 
say : 

"When the case was reargued, as directed by this court, the counsel for the 
company admitted that the acts of congress in question were only enabling 
aets, and that they did not create a new corporation, but they insisted that 
the acts of Virginia were of a différent character, and that they worked that 
resuit. As regards the point under considération, we flnd no substantial dif- 
férence. In both, the original Maryland act of incorporation is referred to, but 
neither expressly nor by implication eieated a new corporation." 



CALLAHAN V. LOUISYILLE & NASHVILLB B. 00. 541 

Other analogous cases might be cited, but we are content to place 
our ruling upon the authority of the case of Railroad Co. v. Harris. 
We think the principle of that case settles the jurisdiction of the case 
at bar. We are satisfied that the Louisville & Nashville Eailroad 
Company is a citizen of Kentucky and not of Tennessee. - We appre- 
hend that the right of removal would dépend upon the citizenship of 
the lessee road ; for, although the railroad traek upon which the acci- 
dent occurred was owned by a citizen of Tennessee, it was not then in 
its possession, but was being operated by the défendant, in whose 
service the plaintifE was at the time. 

Then, assuming jurisdiction of the case, is the plaintiff entitled to 
the daimages olaimed ? It appears from the proof that he was a sec- 
tion foreman, in charge of that partioutar section of defendant's rail- 
road upon whieh its injury was sustained; that he had been notified 
by his trackrwalker of a defect in the track at the northem end of 
his section, and that he was on his way to repair the same; that he 
had .started with his push car, on the track, loaded with the tools 
necessary to work the repairs; that his crew pushed the car, while 
he stood on the front of it, on the lookout ahead ; that several stops 
were made at his direction to listen for an approaohing train. While 
passing through a eut, which to some extent obstructed his view of 
the track in front, the plaintiff saw ahead of him smoke ascending 
from the engine of an approaehing train, distant about one-fourth of 
a mile. He immediately jumped from the car, ordered his crew to 
get it from the track, and, with his assistance, it was removed in 
time to clear the track for the unobstructed passage of the engine, 
terider, and baggage car of the train ; but some of the section men, 
becoming frightened by the proximity of the passing train, loosened 
their hold upon the push car, and, the plaintiff and those who re- 
mained with him not being able to with stand the double weight, the 
push car fell back upon the passing train, striking the smoking car, 
by which it was thrown from the track so violently against the plain- 
tiff that his leg was broken. There was some conflict in the tesfci- 
mony as to whether there was a lookout upon the engine ; whether 
he saw the obstruction as soon as it could hâve been seen; and 
whether ail means were employed to stop the train and prevent an 
accident; Lut the prépondérance of testimony on this point is with 
défendant. The Code of Tennessee provides : 

"Every railroad conipany sliall keep the engineer, flreman, or other person 
upon the locomotive always upon the lojkout ahead; aud wlien any person, 
animal, or other obstruction appears upon tlie road the alarm-whistle shall be 
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sounded, the brakes put down, and every possible means employed to stop the 
train and prevent an accident." Section 1166. 

"Every railroad company that fails to observe tliese précautions, or cause 
them to be observed, shall be responsible for ail damages to parsons or prop- 
erty occasioned by or resulting from any accident or collision that may occur." 
Section 1167. 

"iNTo railroad company that observes, or causes to be observed, thèse pré- 
cautions shall be responsible for any damages done to person or property on 
its road. ' The proof that it bas observed said précautions shall be upon the 
company." Section 1168. 

Thèse statutes bave been repeatedly very rigidly construed by the 
suprême court of Tennessee ; but from the view we take of this case 
we do not consider it very material to inquire whether the défendant 
bas complied strictly with thèse régulations in every particular. It 
appears that the passenger train was running on time, and by the 
eame schedule that had been in force for years. It was a question 
in dispute whether the plaintiff was misled as to the correct time by 
the time-piece in the company's office at the point from which he 
started. But it is not controverted that he ran bis push car up 
into the eut, where he could not see nor hear an approaching train in 
time to remove the car from the track, without protecting himself by 
a flagman in advance of his car to give the signal of danger. In no 
other way could the défendant be assured of having a clean track for 
the passage of its trains, and in no other way could the plaintiff 
safely perform his duties. In failing to do this the plaintiff was 
guilty of such négligence as should bar his recovery in this action. 
It is true, as bas been argued -before us, it is the duty of courts to 
hold corporations to a high degree of care ; public policy demands it. 
But we know of no surer way of enforcing this doctrine than by 
requiring each individual employé of the corporation to perform his 
duty diligently; in fact, that is the only way of enforcing it, as the 
corporation can only act through its employés. 

Now, in the case at bar, if the collision had resulted in an injury 
to a passenger upon the train colliding with the push car, or to one 
of the section men under the plaintiff's command, there would bave 
been no doubt of the liability of défendant, because the accident 
would bave been the proximate resuit of plaintiiï's négligence, — the 
négligence of one of defendant's employés. To allow a recovery, then, 
in a suit by the author of the collision, would be offering a premium 
for négligence ; and would be very oppressive to common carriers, and 
detrimental to the interests of the public. We think the plaintiff 
could very well bave averted the accident by the exercise of ordinary 



DUDLBÏ ». HAYWABD. 64â 

care ; and, having f ailed to do so, he should not be allowed to reeover. 
I think, from the proof, that défendant complied with the require- 
ments of the Code of Tennessee, § 1166, and that plaintiff brought 
the injury upon himself by his ôwn want of care and prudence ; and, 
80 thinking, I should feel it my duty to set aside the verdict of the 
jury if one were found in favor of the plaintifif, and to grant a new 
trial. I therefore instruct you to return a verdict in favor of the 
défendant. 

See Texas & P. B, Co., notes of cases, post. 



DuDLET V. Hayward and others. 
(dreuit Court, D. New Hampshire. April 10, 1882.) 

1. CoHTBACT— Spbcipio Perfoemanck— Unkeasohabmi Dklat. 

Défendants en tered into a verbal agreement to sell certain land and build- 
ings to a husband and wife, the deed to be made to a third party. The terms 
were $1,0Û0 cash, and $500 a year for flve years, to be secured by note and mort- 
gage. The $1,000 Vas paid. The note was given by the husband and wife, 
but the mortgage was never executed by the plaintiff, and the papers, therefore, 
Trere not passed. When the ârst instalment became due, one year after the 
purchasers entered into possession, demand was made upon them for the $500 
and interest, and in default of payment they were ejected from the premises. 
After the expiration of five years, and after the maturity of the last instalment 
on the note, plaintiff brings a bill in equity to enforce a spécifie performance 
of défendants' agreement. Held, that where plaintiff does not aver that he 
bas from time to time tendered the instalments, or that he bas tendered per- 
formance at ail, or that he even offers to pay the money and interest, but only 
that he is and always has been ready to perform his part of the contract, a de- 
lay of flve years, unexplained, is unreasonable and will defeat the bill. 

2. Samb— Recovbry oï" Pdrchabe Monbt. 

Under such ciroumstances, and where the seller had elected to rescind 
the contract, the purchaser may reeover back so much of the purchase money 
as he has paid, and for this purpose the verbal contract may be proved ; but if 
he refuses to perform his part he can reeover back nothing. And where 
neither party demanded, and of course neither refused, to hâve the bargain 
completed, hdd, that the whole of the purchase money paid, less a reason- 
able rent for the time the premises were occupied, should be awarded to the 
purchaser. 

In Equity. 

D. B. Gove é Sons, for plaintiff. 

Batchelder é Faulkner, for défendants. 

LowELL, C. J. This bill is brought to enforce the spécifie perform- 
ance of an agreement to convey the Mead Hôtel, so called, in Chester- 
fiôld, New Hampshire, or for damages or other relief. There is little 
dispute about the facts : 
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In May or June, 1874, the défendants Hay ward and Sherman inade a ver- 
bal agreement to sell the land and buildings to Persis M. Thompson, wife of 
IRomanzo Thompson, who, for reasons of her own, stipulated that the deed 
should be made to her brother, Mr. Dudley, of Stockton, Califomia, the piain- 
tifE. The priée was $3,500, namely, cash, $1,000, and $500 a year for flvt 
years, with interest, and some charges afterwards added by agreement. Thèse 
payments were to be secured by note and mortgage. The contract was to be 
considered as made April 1, 1874. The $1,000 was paid July 7, 1874, and a 
receipt was given for it by the défendants, which is admitted not to be a suf- 
fleient mémorandum to comply with the statute of frauds, though it does 
show some part of the contract. The letters which the plaintifE relies on do 
not refer to the mémorandum or to the contract, and are not explicit enough to 
Bupply the defect. Mr. and Mrs. Thompson were put into possession of the 
property and kept the hôtel until April, 1875. In the mean time Mr. Lane, 
of Keene, whom each party calls the attorney of the other, and who would 
seem to hâve been consulted by both jointly, prepared the deeds and sent one 
— ^the mortgage — to Dudley, with a note to be signed by him ; but he retumed 
the papers unexecuted, saying that he would be willing to sign a mortgage to 
secure Mrs. Thompson's note. Accordingly, a note was signed by her and her 
husband, dated April 1, 1874, as agreed, and put into Mr. Lane's hands, and 
it is now produced by the défendants, to whom Mr. Lane gave it at some 
time not stated in the évidence. 

The mortgage was sent to Dudley in October, 1874, but he never signed or 
retumed it, or answered the letter of Mr. Lane which enclosed it. 

The papers, therefore, were not passed. 

April 1, 1875, an instalment of the purchase money of $528 was due, anl 
the défendant Hayward testifles that he demanded payment of it, and that 
Mr. and Mrs. Thompson replied that they were expecting the mortgage from 
Dudley, and would then pay and take the deed. The défendants thereupcr 
notifled Mr. and Mrs. Thompson to quit the promises in 10 days, and on their 
failing to do so forcibly ejected them April 17, 1875. Beyond this time tha 
évidence does not go, except that the Thompsons hâve always complained of 
this conduct, and hâve brought some actions at law concerning it. 

Tn March, 1876, the défendants Hayward and Sherman sold the land to the 
défendant Thatcher, who had some gênerai knowledge of the dealings between 
the parties, as ail the neighbors had, but how deflnite I do not know. The 
évidence upon this point is conflicting. 

The défendants Sherman and Hayward, in their answer, after stating the 
verbal contract, insist that it is within the statute of frauds; they rely also 
on the failure of the plaintiffs to furnish the mortgage and pay the instal- 
ment, and on the lapse of time. The plaintiffs, on the other hand, déclare 
that the défendants Hayward and Sherman were to procure the exécution of 
the mortgage, as well as of their own deed, and that the delay was attributa- 
ble to their own neglect. 

Thatcher answers that he is a bonafl.de purchaser without notice. 

According to a considérable prépondérance of authority, payment 
of part of the purchase money, coupled with possession df the hotise 
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and land voluntarily given and receiVéd in pursuance of the contract, 
are a part performance, which will authorize a court of equity to 
admit the oral évidence. Browne, St. Fr. § 463 et seq. ; 4 Kent, 
Comm. 451 ; Story, Eq. § 761; Earl of Aylesford's Case, 2 Str. 783 ; 
Ungly v. Vngly, 4 Ch. D. 73; S. G. 5 Ch. D. 887]Purcell v. Miner, 4 
Wall. 513, 518, per Swer, Jr.; Eaton v. Whittaker, 18 Conn. 222; Ar- 
mington v. Porter, 47 Ala. 714; Tatum v. Brooker, 51 Mo. 148; Pin- 
daU V. Trevor, 30 Ark. 249. I shall not hâve occasion to examine 
this poînt narrowly, as my décision will not dépend upon the statute 
of frauds. 

Up to April 6, 1875, the oontract was a valid and subsisting one,' 
and the défendants demanded payment in accordance with its terms, 
By their notice to quit on that day they reseinded it. Âyer v. Hawkes, 
11 N. H. 148. I suppose they had the right ta rescind, if Mr. and' 
Mrs. Thompson, who were the équitable owners of the property ànà' 
agents of the plaintiff, neglected to produce the mortgage and to pay 
an iostalment for which their note had been given. The Thompsons 
always maintained, and do in their bill and évidence maintain, that 
the défendants were to procure the due exécution of th« mortgage. 
But it is incrédible that the défendants undertook to cause the plain- 
tiff to exécute his own mortgage. Mr. Lane was the attorney of thè 
défendants for some purposes, and of the Thompsons for certain 
others, and the Thompsons should hâve taken care that their broth- 
er's mortgage was forthcoming. On the other hand, the Thompsons 
did not reject or rescind the contract. They did noteven refuse, but 
only neglected, to perform it. They were under a strong pecuniary 
pledge to perform, and their neglect arose, I suppose, from anunwill- 
ingness to pay more money until the title was passed, ooupled with 
the mistaken opinion that it was the duty of the défendants to pro- ■ 
cure the exécution of the mortgage. 

The neglect may hâve authorized a rescission, in strict law; but 
what, in that case, was the proper mode of rescinding? The de- 
fendants should undoubtedly hâve tendered a deed to Mrs. Thomp- 
son, as the authorized agent of her brother, and hâve demanded the 
mortgage. Bank of Columbia v. Hagner, 1 Pet. 455 ; Taylor v. Lcng- 
worth, 14 Pet. 172. Instead of doing this, they simply refused to 
give time, and served a notice to quit at the earliest practicable 
moment. Time not being vital to this contract, a court of equity, 
if applied to at once, would hâve reinstated the plaintiff on proper 
v.ll,no.6— 35 
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tçrms. Taylor y. Longworth, 14 Pet. 172. He bas not acquiesced iin 
the rescission by any positive act, but he bas waited until the estate 
bas changed bands, and until values may be assumed to bave changea ; 
and even now, after the tiine for paying the last instalment bas ex- 
pired, he does not aver tbat he bas from time to time tendered the 
iastalments, or tbat be ■ bas tendered performance at ail, or tbat he 
even; offers to pay tbe money and interest, but oaly tbat he is and 
alwàys bas been ready to perform bispart of the contract. Under 
thèse circumstances, a delay of fivé yeàrs, unexplained, is unrea- 
sonable. Fuller v. Hovey, 2 Allen, 324; Pickering v. Pickering, 38 
N. H. 400; Watson v. Beid^ 2 Euss- & M. 236; AUey v. Deschamps, 
13 Ves. 226; Story, Eq. § 726; Pomeroy* Speo. Perf. § 405 et seq. 

The plaintiff may, however, recover back a part of bis purebase 
money» If tbe seller refuses to carry ont a contract for tbe sale of 
Ismd as it was made, tbe buyer ean recover back tbe deposit, or so muoh 
of tbe purebase money as be bas paid. For this purpose the verbal 
contract mày be proved, tbougb tbe statute of frauds might prevent 
aniacMon being brought upon it. Gillet \, Maynard, 6 Johns. 86; 
Cook V. Doggett, 2 Allen, 439; Moeser v. Wisker, L. B. 6 C. P. 120; 
WUliama v. Bemis, 108 Mass. 91; Dix v. Marcy, 116 Mass. 416; 
Pàtker v, Tainter, 123 Mass. 185; Cooper v. Brown, 2 McLean, 495; 
Oh tbe other hand, if tbe buyer refuses to perform bis part, he can 
recover back nothing. Congdon v. Perry, 13 Gray, 3 ; Lane v. Shack- 
ford, 5 N. H. 130; Utterbach v. Binns, 1 MoLean, 242. Botb rules 
aïe jjist, and dépend upon the principle tbat no one shall reap advan- 
tage from bis own wrong. Hère neither party demanded and of 
course neither party refused to bave tbe bargain completed. One 
demanded payment as if the contract were in force, and refused to 
give tbe indulgence asked for by tbe other. 

Tbe défendants Hay ward and Sberman were in fault in not giving 
the Tbompsons an opportunity to aocept a deed and give a mortgage, 
£md the Tbompsons were in fault in not procuring the mortgage with 
more diligence, and in^ not paying tbat part of tbèir note which came 
due April 1, 1876. 

. In such a case Mr. Justice Washington decreed a repayment of ail 
that bad been paid. Castor v. Mitchel, 4 Wasb. 0. C. 191. But there 
tbe seller had rescinded by conveying to one of two joint purchasers to 
the exclusion of the other, receiving the wbole purebase money, and 
bad lost nothing. Hère tbe Tbompsons should pay a reasonable 
rent for the season of 1874, to be deducted from tbe $1,000. 
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I have estimated the amount due the plaintiff at $800, but as thè 
eyidence upon this point is nbt complète, either party may, within 30 
days, ask a référence td a master. 

Decree for the complainant. 

See Brovm v. Ske, notes o£ cases, post. 



Benediot V. Williams and another. 
{Oireuit Court, 8. D. Nm York. April 8, 1882.) 

1. CONTRACT— WaST OF PbITITT. 

The défendant W". contracted with défendant K. to hâve the latter conduct 
a litigatioQ for Mm, and receive one-fourth of the avaib for his services. K., 
with assent of W., engaged M. and L. to assisthim, they to shareequally 'with 
him in his one-fourth. After W. received the avails, L. was settled with, but 
M. 's share net being paid, the plaintiff, as M. 's assignée, brought this action in 
the State courts in his own name to recover it. Thereaf ter the suit was removed 
to the equity sida of this court, and défendant W. demurred upon the grounds of 
want of privity of contract, and that plaintiff's remedy, if any, is at law. B4A, 
that M. 's share, if payable to K., was so payable for M. ; and, not having been 
paid to K., M. would hâve the right to sue both W. and K., the latter as his 
trustée, and the former ?is a debtor to his trustée for him ; and plaihtiff, as M. 's 
assignée, had the same right to enforce the claim. 

2. Bemovai. of Cause — Pkocbdubb. 

The plaintiff having properly brought the action in his own hame, in the 
State courts, he could proceed with it after its removal only on the equity side 
of this court ; his right, as the assignée of a chose in action, being a purely 
équitable one, and strictly cognizable in his own name in a court of equity 
only. 

In Equity. 

William A. Beach, for plaintiff. 

Edward M. Shepherd, for défendants. 

Wheelbe, D. J. This cause has been heard on demun-er to the 
bill. Itwas commenced in the state court and removed to this court. 
The bill shows that the défendant Williams, a citizen of Connecticut, 
made a contract with the défendant Kemochan, a citizen of Massa- 
chusetts, by the terms of which the latter was to conduct litigation 
in behalf of the former against the Kansas Pacific Eailway Company, 
as counsel, and to reçoive one-fourth part of the avails theréof for sO 
doing; that by a contract between Kernochan and Edwin E. Méade 
and Henry E. Knox, the two latter were to assist in the conduct of 
the litigation, and to share equally with the former in the one-fourth 
part of the avails ; that the litigation was conducted by them with the 
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knowledge of Williams, and proeeeded until the sum of $27,500 was 
received from it as the avails of it by him; that Meade sold and 
assigned his share of thèse avails to the orator, a citizen of New York; 
that Knox has been fully settled with; and that Meade's share has 
not been paid over. The principal grounds of demurrer assigned are 
that there was no privity of cohtract between either Williams and 
Meade or Williams and the orator ; that Williams is only liable to 
Kernochan, who may be liable over to Meade or to the orator; and 
that the orator's remedy, if he has any, is at law. 

The want of privity relied upon, however, is not material. It may 
be that Williams had only to pay Kernochan as, he agreed to, but if 
80 he has not paid to Kernochan Meade's share. That share, if pay- 
able to Kernochan, was payable to him for Meade; and Meade would 
hâve the right to prooeed for it against both ; against Kernochan as 
his trustée, and against Williams as a debtor to his trustée for him. 
This right he could sell and assign, as the bill allèges he did sell and 
assign it to the orator, and when so sold and assigned the orator 
became vested with the right also in some manner to enforce it. It 
is understood that the distinctions between légal and équitable pro- 
cédure are done away with in the state courts, from which the case 
was removed, and that there the remèdy is to be sought by the real 
owner of a cause of action in his own name. In this court thèse dis- 
tinctions are kept up, although the proceedings at law conform to 
those in the courts of the state, At common law a mère chose in 
action was not assignable at ail, although it was assignable in equity ; 
and heûce an assignée of a chose in action could not maintain an 
action at law upon it in his own name, but could, in the namé of the 
assigner, for his own benefit, or he could proceed in equity to recover 
it, and, if he did, must proceed in his owû name. The orator took 
the only mode that was open 'to him in the state court. Had the 
proceedings rehaained there, his rights would hâve been wrought out 
by the appropriate methods there provided. But when the proceed- 
ings were removed into this court they were neither removed from a 
court of law or the law side of a court to the law side of this court ; 
nor from a court of equity or from the equity side of a court to the 
equity side of this court; but they were removed from that court as it 
was, where remédies are administered without this distinction, to this 
court, where the distinction is observed; and the removal was nee- 
essarily to that side of this court where the appçopriate relief, if due, 
could be obtained. He is merely the assignée of a chose in action 
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which accrued to Meade, or to Kernochan for Meade ; the proceed- 
ings are in his own name, and he can go forward with sueh proceed- 
ings only on the equity side of this court. His right is a purely 
équitable one, and strictly cognizable in his own name in a court of 
equity only, or only where équitable remédies are administered ; and 
the remedy is none the less équitable because it might not be so 
classed in the state court. 

The demurrers are overruled, with leave to the défendants to an- 
Bwer over within 30 days on payment of costs of demurrer. 



BicKFORD V. Davis and others. 

{Circuit Court, D. New HampMre. April 20, 1882.) 

1. CONTHACT — SpECIFIC PbKPOHMANCE — BqUITY. 

A contract which provides tliat one party shall use his skill and machinery 
in the manufacture of a certain article, while the other party agrées to pur- 
chase from him suchmanufactured article, to the extent of the market demand 
on condition that the maniifacturer shall sell exclusively to him, as a gênerai 
rule will not he ordered to be speciflcally performed by a court of equity, and 
especially where a spécifie performance has been rendered impossible by a sale 
to a third party of a half interest in the machinery employed. 

2. Samb— Injunction Denied. 

On exécution, when spécifie performance cannot be decreed, the négative 
injunction against dealing with other persons, which is in its nature auxiliary 
to this relief, will not be issued ; nor, where a contract is unequal, will it be 
enforced by injunction. 

Heyde, Dickeman de Howe and Burrows à Jewell, for complainant. 

Wadleigh dt Fish, for défendants. 

LowELL, G. J. The plaintiff in his bill repreeents that the de- 
fendant Benjamin Davis was a skilful manufacturer of peg-wood, 
and owned the spécial machinery for that manufacture, which only 
one other person had the skill and machinery to make; and the 
plaintiff, being desirous to go into this business, bought one-half of 
certain machinery, tools, and stock of said Benjamin, and entered 
into partnership with him, but soon diasolved that connection, and 
made a contract with said Benjamin, March 25, 1881, for a term of 
three years, by which the said Benjamin agreed to make peg-wood 
exclusively for the plaintiff, in such quantities as he should order, 
delivered on board the cars at or near his factory at Eumney, at 
four cents a roll, and not to manufacture for any one else. The 
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plaintiff, on his part, agreed to pay said priée for ail peg-wood which 
should be delivered in pursuance of his orders, to the extent of the 
demand for the same, and to settle monthly. 

The bill allèges that Benjamin Davis bas contracted with his son, 
the défendant Charles F. Davis, to injure and defraud the plaintiff, 
by putting the business into the hands of Charles, who agrées to sell 
the peg-wood made at the factory to the plaintiff, and is about to 
sell to other persons. It prays that the défendants may be restrained 
from selling to any other person than the plaintiff, and may be 
required to carry out the contract. 

The défendants allège that Benjamin Davis is old and feeble, and 
that the contract was obtained from him hastily, and under a prom- 
ise to modify it if not satisfactory ; that it bas not been carried out 
in good faith by the plaintiff, and has so continued his orders for 
peg-wood as to give the défendant Benjamin unnecessary trouble and 
expense, and that, in fact, he has made nothing by five months' 
work under the contract. The plaintiff dénies ail this, and says he 
bas done his best to make the business successful. Each party 
seems to think that the other is playing into the hands of one Stur- 
tevant, who was the owner of a patent for making peg-wood, which 
gave him a monopoly of the business, until lately, when his patent 
expired. Since the bill was filed the interest of the défendant Benja- 
min in the maehinery has been sold on exécution at the suit of said 
Sturtevant, who had recovered a judgment in decree against him, for 
infringement of the patent, I suppose. 

Upon examination of the affidavits and considération of the cir- 
cumstances of the case, it seems to me proper that the plaintiff 
should seek his damage at law. As a gênerai rule, a court of equity 
will not order such a contract to be specifically performed, and in 
this case such an order has become impossible by the sale of the 
défendants' one-half of the maehinery. On exécution, when spécifie 
performance cannot be decreed, the négative injunction against deal- 
ing with other persons, which is in its nature auxiliary to this relief, 
will not be issued. There are a few exceptions to this rule, as I said 
in Singer Sewîng Machine Co. v. Union Button-hole Co. 1 Holmes, 
253; still it is the gênerai rule. Fothergill v. Rowland, L. E. 17 Eq. 
132. 

Another reason for not enjoining the défendants is, that the con- 
tract is one-sided. The plaintiff may order as much or as little peg- 
wood as he pleases, and is only bound to account for what he actually 
orders and sells; his stipulation to pay according to the demand 
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refers only to such goods as he has ordered. He is under no obli- 
gation to dévote his time or énergies in developing the market. He 
may hâve done so, as he avers, but the other party has no power to 
compel him. 

A contract thus unequal is not enforced by injunction. The reason 
is obvions. If I were to enjoin the défendant from selling to any one 
but the plaintiff, I could not require the latter, on his part, to buy a 
single roU of peg wood of the défendant. See Marble Co. v. Ripley, 
10 Wall. 339 ; Shremsbury, etc., Ry. Co. v. Northwestern Ry. Go. 6 
H. L. 113. 

Motion for injunction denied. Bestraining order dissolvedr 



Mabtindale v. Waas and others. 

(Circuit Court, D. Minnesota. Marcli, 1882.) 

1 Pbactice— Reheaking. 

Wbere the court has passed upon ail the issues necessary to détermine the 
lights of the parties a motion for rehearing will be denied. 

2. SAME— RtTLES DP PbACTICB. 

A State law requiring a judge to give his décision in writing upon eveiy issue 
made by the pleadings is not binding on the fédéral courts. 

3. Same — RuiiES OF Pjucticb vu Fbdbeai, Courts. 

The equity practice and procédure of the fédéral courts is regulated by the 
rules promulgated by the suprême court of the United States. 

Motion for Eehearing. 

A. F. Foster, for motion. 

A. F. Scott, against. 

Nelson, T>. J. The motion is denied. The court passed npon ail 
the issues necessary to détermine the rights of the parties, and gave 
a decree in favor of the plaintiff. The law of the state of Minnesota 
requiring a judge to give his décision in writing upon every issue 
made by the pleadings is not binding upon the fédéral courts. The 
equity practice, as restricted by the rules promulgated by the suprême 
court of the United States, régulâtes the mods of proceedings, and no 
law of congress imposes upon the judge any such duty as indicated. 

When the main issue which contrôla the resuit is determined, ail 
others presented by the pleadings are, by implication, decided in 
harmony therewith. v, 

See note on page 580. 
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United States v. Baldridge and otiiers. 
{Circuit Court, N. D. Alabama. April Term, 1882.^ 

1. Ckiminal Law— Nbglect of Dutt— Unauthokized Acts. 

For an offlcer, under Eev. St. } 5515, to negleot to perform a duty or violate 
a duty imposed by law is one thlng, and to do unauthorized acts with intent 
to aflfect the élection, or the resuit tLereof, is another thing, and is raado a dis- 
tinct and separate offence by the slatute. 

2. Samb— Intent. 

In case of neglcct or refusai to perform a duty, or the violation of a duty, it 
is an oft'ence under the statute without being coupled with the intent specifled 
in this section ; but unauthorized acts, which may in themselves be innocent if 
coupled with the intent to aSect the élection, are made by this section orimi- 
nal acts. 

3. Samb— Intent Essential to Cbime. 

Wlien the proof shows that an unlawful aot was done, the law présumes the 
intent, and proof of the act being a violation of law is proof of the intent. 

4. Palse Certifcate of Election — What Must bb Shown. 

In an indictment against ofBcers of élection for fraudulently making a false 
certificats of the resuit of the élection, it must be shown that the ballot-box 
had been opened and tampered with, and false ballots eubstituted for trjie 
ballots. 

5. Offioeiîs— Obligations. 

An offlcer is bound to use that care and diligence in the diacharge of Ma 
duties that a conscientious and prudent man, acting under a just sensé of his 
obligations, would exercise under the circumstances of a particular case ; and 
if he fajls and neglecta to do so he is culpable. 

6. Statute Construbd. 

Where the statute prescribes that the inspectors of élection, îmmediafely upon 
the olosing of the poils, shall count out the votes so poUed, its object manifestly 
is that Ihere should be no unnecessary delay ; that upon the olosing of the poils 
the next thlng to be done is tbe oouuting out of the votes ; and that no other 
business shall intervene to occupy and distract the attention of the officers in 
charge until the matter in hand sbaJl be consummated. 

Violation of United States Election Laws. 

W. H. Smith, U. S. Dist. Atty., L. W. Dey, and PaulL. Jones, for 
the prosecution. 

L. P. Walker, P. H. Humes, John D. Branden, and Latvrence Cressor 
Coleman, for défendants. 

Beuce, d. J., {cloarging jury.) The défendants are indicted under 
section 5515 of the Eevised Statutes of the United States, which 
has référence to crimes against the élective franchise : 

" Section 5515. Every offlcer of an élection at which any représentative or 
delegate in congress is voted for, whether such offlcer of élection be appointed 
or created by or under any law or authority of the United States, or by or 
under any state, territorial, district, or municipal law or authority, who neg- 
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lects or refuses to perform any duty in regard to Buch élection required of 
him by any law of the United States, or of any state or territory thereof ; or 
who violâtes any duty so imposed; or who knowingly does any acts thereby 
unauthorized, with intenfc to effect any such élection, or the resuit thereof; 
or who fraudulently makes any false certiflcate of the resuit of any such élec- 
tion in regard to such représentative or delegate; or who withholds, conceals, 
or destroys any certiflcate of record so required by law respeeting the élection 
of any such représentative or delegate ; or who neglects or refuses to make 
and return such certiflcate as required by law; or who aids, counsels, pro- 
cures, or advises any voter, person, or olflcer to do any act by this or -any of 
the preceding sections made a crime, or to omit to do any duty, the omission 
of which is by this or any of said sections made a crime, or attempts to do so, 
— shall be punished as prescribed in section 5510." 

It is to be observed tbat the statuts is madé applicable to officers 
of élections, and to no other persons ; and was manifestly intended to 
secure from them'the faithful performance of their duties as such 
officers of élection. 

A number of offences are included in the statute, and the word 
"intent" is used but once in the entire section, and in relation to one 
only of the offences described therein. 

The first offence is where an offieer "neglects or refuses to perform 
any duty in regard to such élection required of him by any law of the 
United States, or of any state or territory thereof." The next is 
where an offieer violâtes any duty so imposed; and the next is "where 
an offieer knowingly does any act thereby unauthorized with intent to 
affect any such élection, or the resuit thereof. The next :is where an 
offieer fraudulently makes any false certiflcate of the resuit of such 
élection. * * *" And then foUows a description of a number of 
other offences denounced by the statute. 

I do not understand the proposition to be that the phrase "with 
intent to affect the élection, or the resuit thereof," is to be held as ap- 
plying to every offence described in the section; and yet if it applies 
to any one except the one in which it appears as a part of the descrip- 
tion of the particular offence, it is difficult to see why it does not apply 
to each and ail of them; so that the violation of a duty imposed by 
doing some illégal thing, or the making of a false certificate of the 
resuit of an élection, would not be an offence under the statute unlesB 
it were done with intent to affect the élection or the resuit thereof. 

To neglect to perform a duty, or to violate a duty imposed by law, 
is one thing, and to do unauthorized acts with intent to affect the 
élection or the resuit thereof is another thing, and is made a distinct 
and separate offence by the statute. 
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The unauthorized acts which, when done with intent to affect the 
élection or the rcBult thereof , may be of indiffèrent légal quality, may 
be innocent in themselves, but when coupled with an intent to affect 
the élection, or the resuit thereof, the offence is made out which is 
described in the statute. But the neglect or refusai to perform a 
duty under the law, or the violation of a duty imposed by law ; the 
making of a false certificate, or the withholding or destruction of a 
certificate required by law to be made, — are ail offences under this 
statute, without being coupled with an intent to affect the élection or 
the resuit thereof. The reason of this doubtless is that thèse lattcr 
acts which I hâve mentioned are in themselves violations of the 
law, and the law makes the doing of them by officers of élection an 
offence against it, whether coupled with corrupt motives or not. If 
this view of the statute be correct, then what ground is there for say- 
ing that officers of élection are not liable under it unless thèse acts 
were done with corrupt intent, or intent to affect the élection or the 
resuit thereof, except in the case mentioned in the statute ? If a 
State législature or congress saw fit to do so they might by law make 
judges even of courts of record liable for mistakes made by them in 
the discharge of their officiai duties; The wisdom of such a measure 
every one would question, but the power to do it must be admitted ; 
and 80 it is that congress has enacted this section 5515 of the Ee- 
vised Statutes of the United States, and made it, as before stated, for 
officers of élection, and for them alone; and it is a vain thing to say 
that the statute does not apply to them unless an actual corrupt in- 
tent is shown. 

The remaining proposition of the défendants is that there was no 
intent to violate the law, but, on the contrary, the défendants sought 
to obey the law, and if they failed to do it, it was only a mistake of 
judgment for which they eannot be held responsible. It is true, there 
must be an intent to constitute a crime, but it is not correct to say 
that that intent must be to violate the law. The question is, did the 
défendants intend to do the thing they did do, and was that thing a 
violation of law? With this explanation and construction of the 
statute, and this statement of the doctrine of intent, I say to the jury, 
when theproof shows that the unlawful act was done, the law pré- 
sumes the intent, and the proof of the act, that being in itself a vio- 
lation of the law, is the proof of the intent. So that if thèse défend- 
ants are shown by the évidence to hâve done acts which in themselves 
are violations of law, the law présumes the intent, and the jury need 
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not look beyond the proof of the ualawful aot for proof of an intent 
to violate the law. 

There are nine courts in this indictment, but two of them only 
require any remark from me, for the prosecution admit that the évi- 
dence does not sustain the charges in the other counts of the indict- 
ment. The first count is that thèse défendants, as officers of élection, 
fraudulently made a false certificate of the resuit of the élection at 
the poUing place, and at the élection in question at Lanier's precinct, 
in Madison county, Alabama, on the second day of November, 1880. 
The question at once arises, is this a false certificate which is in 
évidence before you, and which certifies that one Joseph Wheeler, for 
member of congress, received 142 votes, and one William M. Lowe 
received 54 votes, at that poUing place on that day? The answer to 
that question dépends upon another, which is, was that ballot-box in 
question tampered with prior to the count out of the ballot; and is 
it true that false and spurious ballots, which had not been voted at 
that poil of élection on that day, were substituted in the ballot-box 
for true and légal ballots which had been cast and voted that day at 
that élection ? In short, was the ballot-box stufféd, or did it contain 
only the true ballots which had been voted at that élection on that 
day ? If the ballots counted out and certified by the défendant in- 
speetors were the identical ballots cast on that day and put in the 
box, then the défendants did not make a false certificate and return, 
but a true certificate, and they are not guilty under this charge. 

Much évidence bas been introduced to establish the proposition 
that this ballot-box had been opened and tampered with ; that the 
contents of the box as counted out were not the contents voted and 
placed in the box. Thé prosecution claim that the évidence estab- 
lishes the proposition that the box had been tampered with, and false 
ballots substituted for true ballots, The defence say, on the other 
hand, that the proposition bas not been established by the évidence, 
and it is for you to détermine that question of fact from the évidence 
as it bas been detailed before you. If this proposition is not established, 
then the proposition that this certificate is false is not sustained, and 
you must acquit the défendants upon that charge. If, on the other hand, 
you find that the proposition is true, then it follows that the certificate 
is not a true but a false certificate, and you will then pass to the next 
inquiry, which is, was it fraudulently made by thèse défendant inspect- 
ors ? For the proposition is not simply that they made a false certifi- 
cate of the resuit of the élection, but that they made it fraudulently. 
It is not claimed that thèse défendants manipulated this ballot-box 
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themselves, or made any change ixx its contents, or even that they 
were parties by knowledge or consent to the change which it is 
ineisted was made ; but the prosecution insista that the évidence 
shows that thèse défendant inspectors, whose duty it was to take 
care of the box and its contents, did not exercise diligence and care 
in regard to it, but were négligent and indiffèrent to its safety, so 
that an opportunity was offered to sotne evil-disposed person, who 
rifled it of its contents, and substituted false and spurious ballots for 
the true and légal ballots voted at that élection on that day. 

The question then is, does the évidence show such carelessness 
and négligence on the part of thèse défendant inspectors touching the 
safety of that box and its contenta that you can justly and fairly 
inf er fraud from it within the meaning of this statute ? What does 
this word "fraudulent" mean, as used in référence to officers of élec- 
tion in this statute? An officer may be said to act fraudulently 
when he acts in bad faith, in disregard of his officiai obligation and 
légal duty. The law exacts from him fidelity, care, and diligence in 
the discharge of his dutiea, and if, in disregard of his officiai duties 
and obligations, he acta carelessly and indifïerently, so that evil and 
mischief resuit, whieh can be traced to the négligent and indiffèrent 
conduct of the officer, he may be held responsible, and cannot eacape 
upon the plea that he had no actual fraudulent intent in doing what 
he did, or in f ailing to do the thing which the law required. 

No officer or person occupying a position of trust, in which is in- 
volved the welfare of othera and the good of society, has a right to 
be indiffèrent and careleas in the exécution of his trust. This prin- 
ciple haa a very wide application, and appliea to individuals in posi- 
tions ôf trust and reaponsibility, as well as to officera charged with 
officiai- dutiea and responsibilities. No reason is perceived why it 
should not extend to officers of élection who are charged with the 
performance of specified duties. On the contrary, there are atrong 
and eogent reasona why it should be applied to them, for the very 
highest intérests of society, and the very existence of popular govern- 
ment itself, dépend upon the fidelity with which officers of élection 
shall discharge the dutiea of their high trust. 

When an officer of élection has the means and ability to prevent 
mischief and' fraud he must do sô; and if, through his carelessness 
and indîÔerencè, the fraùd is perpetrated, his négligent conduct 
under such circumstances becomès culpable, and is what the law 
calls criminai Négligence. 
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The law does not attàch culpability and impose punishineiit when 
tbere is no intent to évade its provisions, and where the usual'îneaiiS 
are used to comply with the law ; but where the officer has the power 
and means to prevent the mischief, and fails to do so by reason of 
négligence and carelessness, he cannot be heard to say that he had 
no actual bad and criminal intent, and therefore cannot be held re- 
sponsible for his conduct. 

The law does not require impossibilities, and while it holds the 
officer to the faithf al and diligent discharge of his duties, and is sat- 
isfied with no less, yet it exacts no more. 

It may often happen that an officer may be ever so faithf al, dili- 
gent, and careful in the discharge of his dutiéSj and in spite of it ail, 
evil may resuit, and fraud be perpetrated; but there being no 'Wrong^ 
fui intent, and no négligence and carelessness in the discharge of 
duty, which the law holds as its équivalent to supply the légal intent, 
the officer under such circumstances stands acquitted both in law and 
in morals. i . 

What, then, is the test by which we are to détermine the question 
whether an officer has discharged his duty, or whether hô is^ulpable 
for his f ailure and neglect to perform his duty ? It is this : An offi- 
cer is bound to use that carp and diligence in the discharge of' his 
duties that a conscientious and prudent man, aetiûg tinder a just 
sensé of his obligation, would exercise under the circumstances of a 
particular case. Gentlemen of the jury, Judge the ôonduct of théSè 
officers by that rule, and by it, as you fiiid the facts, acquit or cotl- 
vict them of fraudulently making a f aise certificate of the resuit ôf 
the élection in question. 

The next charge is that thèse défendant inspectors néglècted'aiïd 
refused to perform a duty imposed upon them by law, and violated 
a duty imposed upon them by law, in their failure to comply with sec- 
tion 246 of the Code of Alabama, -t^hich is in thèse words: '■ 

"It is the duty o£ ail inspectors of eieetioris in the élection precinc|;s, 
immediatety updh the closing of the poils, tb count out the votes so pollëd." 

Thifrisnot a pénal statiite, aûd the défendants are not iudietëd 
under, it; but they are indieted' und«r' seetion 6515 of thô;Ke'Vised 
Statutes of !the United 8tatîieS,which^^feeoribe6 a penalty for officers 
of eleetioa who neglect to perforni duties, of^ho viôlate a dttty, 
imposed upon them by law. This statute prescribes what the duty 
is, and the statutes of the United States make the duty mandatory 
that the inspectors shall, immediately upon the closing of the poils, 
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count out thô votes so polled. The prosecution say that theSe offi- 
cers violated this dutyimposed upon them by law, because there was 
delay in proceeding to count out votes after the poils were closed. 
The Word "immediately" bere is the word to be construed, togetber 
with the other words of the section. It is to receive a reasonable 
construction, and does not mean that upon the instant or moment of 
time when the poils are closed that the counting shall begin, because 
that would be impossible and impracticabie. Some time wouldordi- 
narily elapse and be eiûployed in preparing for the counting out of 
the vote ; but then it clearly does mean that there is to be no unnec- 
easary delay; that upon the closing of the poils the next thing to be 
done is the counting out of the votes, It means that no other busi- 
ness sball intervene to occupy and distract the attention of the offi- 
cers in charge until the matter in hand shall be consummated. 
This view of the matter rests upon reason as well as the letter of the 
law. 

The object of the statute manifestly was that there should be no 
delay, because delays would offer opportunity for evU-disposed per- 
sons to tamper with the ,box, and change or rifle it of its contents. 
The object is . that no opportunity shall be afforded which would 
serve as a suggestion or temptatiou to persons^ to tamper with the 
contents of the ballot-box. 

It doubtless of ten ocours that some delay is necessary — as, for in- 
stance, to get lights ; and io some cases a change of place from that 
where the voting was done might be rendered necessary by the eircum- 
stances surrounding the parties> and even the taking of food might 
be a necessity under the circumstances; but in such cases the ballot- 
bopi and its contents should bè placed and kept securely in the ous- 
tôdy and control of those responsible for it. 

With this construction and undérstanding of the statute, you will 
détermine from the évidence whether there was hère such delay as 
is within the prohibition of the law. 

Consider the évidence, gentlemen, as it bas been detailed before 
you, in the light of the instructions which I bave given, and déter- 
mine by your verdict whether thesé défendants are guilty as charged, 
and if upon the «videncé there is a reasonable doubt of their guilt, 
you Will give them the beiiefit of ; that doubt,andfind them not guilty; 
otheïwise^ you will flnd them guilty as charged in the indictment. 
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Singée, Baer & Co. and others v. Jaoobb and others. 

{Circuit Court, E. D. Arkansas. April, 1882.) 

1 Pbaud— Sam op Goods. 

"Where a debtor sold his entire stock of goods to a purchaser with the întent 
to defraud his creditors, a full considération paid bysuch purchaserwill not pro- 
tect him if he has notice, actual or constructive, tbat the ye&dor is selling to 
hinder and delay his creditors. 

2. Bamb— Notice of Fbaud. 

When the facts and circumstances are such as to put a reftsonàble man on 
inquiry, that obligation is not satisfied hy an inquiry addressed to tlie chief 
actor in the suspected fraud, who has every motive for concealing the tinith, 
when better and reliable sources of information are open to him. . 

8. Bame — CoNSTKUorrvB Notice — AvoiDrao Sale. 

To avoid a sale made to defraud creditors it is not required that the pur- 
chaser should hâve had actual knowledge of the fraudaient purppse ol the 
vendor. It is sufficient if he had constructive notice. 

At Law. 

The plaintiffs sued ont an attachment againat Jacoba, wHîch was 
levied on a gênerai atock of mérchandlae found in the posaeaaidn of 
Thompson, who filed his interpleà claiming to be the bwner of the 
same. The following are the leading facta disclosed by the évidence : 

On the flrst of August, 1880, the défendant Jacobs purchased at St. Louis, 
largely on crédit, a fresh stock of général merehandise, with Which he em- 
barked in business as a retail tnerchant at Hope, în thîs state. Thè total 
ainount of the stock when flrst purchased is not disclbsed by the évidence, 
but it does appear tbat af ter selling from it în the ordinai'j^'cottilie of business 
until the eighteenth of October, a period of two and a half moutbs, there 
remained stock to the value of $5,766, invoiced at cash price. This stock, on 
the eighteenth of October, Jacobs sold to Thompson, a marchant doing business 
in the same town, for cash, at the raté of 50 cents on the dollar of the bost 
price. The sale was consummated and the invoice of the goods taken after 
night and with closed doors. One or more agents of Jacobs' creditors were in the 
town at the time, pressing hiin for payment of overdue bills which he had prpm- 
ised to pay that night or the next morning. While tfie agents of the creditors 
were resting on tliis promise, in the''expectation of receîviilg payraeiit the 
next morning, Jacobs and Thompson, with their clerks, flve in number, were 
engaged in invoicing the' goods, under lock and key, at a late hour of the night. 
Before the work of invoicing began, Thompson says: "I remaçked I wanted 
no foolishness, and wanted to ipake a, payment, and I paid Jacobs right then 
$1,000 cash, and paid the balance in cash the next day." The creditors' agents 
flnding the store closed the néxt ttiorhing, called to see Jacobs at bis résidence 
when he feigned sickness, anid assîgiied tbat as à reason why hïs store was 
uot open. o' 'I; •- 'l i . ,i ^ i ..■' 
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The original invoicesof the goods to Jacobs, which disclosed the terras upon 
which they were pi;irchased, lay on the counter the nightthe goods were in- 
voiced to Thompson, and référence vvas made to some of them by his clerks to 
ascertain the cost of the goods. Jacobs' gênerai réputation for honesty and 
fair dealiug was bad, and Thompson, whohadknown him many yeurs, admits 
he knew him " to be tardy in paying debts, and tricky with his customèrs." 

Preyions to purchasing the stock of goods Jacobs had property worth 
$2,000 or S3,000, which he sold, but he had no other property or means which 
he could hâve used in the purehase of the goods, and Thompson knew this. 
Before Thompson concluded the purehase he employed an auctioneer to sel] 
the goods at auction. Jacobs never paid his creditors any part of tlie money 
hereceived from Thompson, and lias not paid any of his debts then existing, 
which araounted to $2,500 and more. 

, Thompson testifles that Jacobs told him he was selling because he was 
indicted for an assault with intent to murdeir, and wanted money to fee coun- 
sel to défend him, and that he found he knew notliing about the dry goods 
business arid wanted to get out of it. The indictment referred to by Jacobs 
was found a year before he purchased the goods, and this faot was known to 
Thompson, and he was not tried on it until some months after (;he sale, He 
testifies further that before making the purehase he saw his attorney and 
asked him if he would get into trouble in making the purehase, and was told 
he-wOuId not. And Dr. Baylies, another merchant in the same town, says: 
" Thompson told me he had an opportunity of buying the Jacobs stock so that he 
cpuld make some money on it, and asked me the question whether I thought 
there would be any impropriety in it, and I told him I thought not. " He says 
he " asked Jacobs if he was involved with his creditors in any way," and that 
" he answered there was no claims against the goods ;" that he was " led to 
believe and did believe Jacobs had paid for the goods ;" and in conclusion he 
says, " I don't remember that Jacobs said he was or was not embarrassed. 
H,e assured me the goods were not encumbered." He did not ask to see 
Jacobs' books or his invoices, and did not look at the latter, though they lay 
on the counter before him, and made no inquiry of any one other than bas 
been stated. 

U. M. é G. B. Rose, Compton é Battle, and Cohen é Cohen, for plain- 
tiffs. 

W. G. Whipple and C. E. MitcheU, îor interpleader. 

Caldwell, D. J. It is not contested that on the part of the défend- 
ant Jacobs the sale of the goods was a premeditated and scandai ous 
fraud upon his creditors. The gênerai rules of law applicable to the 
controveisj' between the interpleader and the creditors of Jacobs are 
well settled. To avoid the sale it is not required that the purchaser 
should hâve had actual knowledge of the fraudulent purpose of the 
vendor. It is sufficient if he had constructive notice. The law re- 
lating to constructive notice in cases of fraud is well summarized by 
Mr. Bigelow in his treatise on Fraud, (pages 288-9 :) 
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" If facts are brought to the knowledge of a party wMch would put him as a 
man of common sagacity upon inquiry, he is bound to inquire, and if he 
neglects to do so he will be chargeable with notice of what he might hâve 
learned upon examination. * * * 

"If, however, there be no fraudulent turning away from knowledge which 
the res gestce would suggest to a prudent mind; if mère want of caution, as 
distinguished from fraudulent or wilful blindness, is ail that can be imputed 
to a purchaser of property,-— the doctrine of constructive notice will not apply 
to him." 

An actual agreement or conspiracy between Jacobs and Thompson 
that the latter would aid the former to defraud his creditors does not 
hâve to be shown. It is sufficient to avoid the sale if the facts and 
circumstances within the knowledge of Thompson are such as fairly 
to induce the belief that he either knew of the fraudulent pnrpose of 
Jacobs, or, having good reason to suspect it, he purposely refused to 
maké inquiry, and remained wilfully ignorant. A full coilsideration 
paid in cash will not protect a purchaser who has notice, actual or 
constructive, that the vendor is selling to hinder and delay his credit- 
ors; and the reason is, that, by aiding the debtor to couvert his visi- 
ble and bulky property, which cannot readily be concealed from 
creditors, into money, which it is easy to put beyond their reaeh, he 
knowingly assists the debtor to carry out his fraudulent purpose. 
Cléments v. Moore, 6 Wall. 299, 311. It is not enough that a vendee 
is a purchaser for value; he must also be an innocent purchaser. 
The facts and circumstances within the knowledge of the interpleader 
were clearly sufficient to put him upon inquiry; and it is equally 
clear that such inquiry, directed to sources of information easily 
accessible, and to which any prudent man would bave appealed, 
would bave disclosed Jacobs' fraudulent purpose. 

Some of the leading facts within the knowledge of the interpleader 
before he purchased are, that he had known Jacobs for many years, 
and knew his gênerai réputation for honesty was bad, and that he 
was not punctual in the payment of his debts; that the value of ail 
the property and means that Jacobs possessed before he purchased 
the goods, and which could hâve been used in their purchase, did not 
exceed one-half of the value of the goods purchased; that it was 
unusual for country merchants to buy exclusively for cash ; that no 
change had oceurred in Jacobs' condition, in any way, between the 
date of his purchase of the goods and their sale to the interpleader ; 
that the indictment against Jacobs was found months before he 
purchased the goods, and that the pretence that he must sell his 
v.ll,no.6— 36 
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entire stock at a great sacrifice for cash in hand to enable Inm to fee 
counsel to défend bim in that case, was obviously falae; that he was 
selling the stock for one-half of its cost in the height of the business 
season, and less than 90 days after its purchase, and about the time 
debts contraoted in its purchase would be maturing; that the inter- 
pleader, though a merchant in the same town, did not contemplate 
removing the goods to his own store, but expected to make money out 
of the purchase by selling them at public auction; that the same 
method of disposing of the goods was open to Jacobs, and there was 
no reason why he should not resort to it if he owed no debts and waa 
honest ; that Jacobs had not advertised in any mode his désire to sell 
his goods, and that he had probably not disclosed his purpose to do 
80 to any other person. The interpleader knew thèse facts, and the 
mind cannot resist the conclusion that if he did not actually know 
of Jacobs' fraudulent purpose, it was because he was wilfully folind, 
and fraudulently turned away from évidence of the facts. 

It is quite évident the interpleader mistook the law, and snpposed 
an actual lien on the goods was the only impediment to his acquir- 
ing a good title at any prioe for which Jacobs was willing to sell, and 
that bare knowledge on his part that Jacobs was making the sale 
to defraud his creditors would not affect him. The statement of the 
interpleader that he supposed the goods were paid for, is unsupported 
by any facts upon which to found such belief. It is not perceived 
why he should exhibit such excessive credulity on this point, and fail 
to give any effect to facts and circumstances tending so powerfully to 
establish the opposite conclusion. Such facilityiof. belief, it hasbeen 
well said, invites fraud and may justly be suspôcted of being its ac- 
compliee. 

The law deals with the vendee and his acts upon the presumption 
that he is a man of ordinary intelligence, and he cannot évade re- 
sponsibility by affecting to believe that which no man of ordinary 
intelligence, under the circumstances, would believe. He consulted 
an attorney, but upon what state of facts is not disclosed. Why 
consult an attorney if he felt no appréhension? Why was it neces- 
sary to consult an attorney before making this purchase more than 
any other ? When lockéd up in the storehouse, after nighty with 
Jacobs and the clerks, why should he pay $1,000 on the purchase 
before they had begun to take the invoice if he did not app'rehend 
danger from some sudden action of Jacobs' creditors, whose agents 
were then in the town, and which fact he probably knew or sus- 
pected? If tbis was not his motive, then he must hâve been 
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prompted by an atter want of confidence in Jacobs' veracity and bus- 
iness engagements. Whether the acfc was induced by one or the 
other of thèse motives, it is inconsistent with bis présent attitude in 
the case. He began early to fortify himself to support a purchase, 
out of which he expected to make money, but in making which he 
realized he was incurring some péril. If the sale and invoice of the 
goods had taken place in the ordinary manner, and during business 
hours, the fraud would bave been detected and exposed at once by 
Jacobs' creditors, who were on the ground watching him. He does 
not say that Jacobs denied owing debts ; he seems not to hâve pressed 
that point. But if he had done so, and Jacobs had answered, as he 
doubtless woald, that he owed no debts, he cosld not, on the proof in 
this case, hâve sheltered himself behind such an answer, 

Wheu the facts and circumstances are such as to pnt a reasonable 
man upon inquiry, that obligation is not satisfied by an inquiry 
addressed to the chief actor in the suspected fraud, who bas every 
motive for concealing the truth, when better and reliable sources of 
information are open to him. He had access to the original invoices, 
which disclosed the terms on which Jacobs purchased the goods; and 
if he had discounted the bills for cash they would, according to mer- 
cantile usage, bave shown that fact. It is not probable any merchant 
would purchase and pay for a large stock of goods without having 
some written évidence of the fact. Thèse reliable sources of infor- 
mation, which lay on the counter before him, the interpleader refused 
to look upon. He purchased the goods out of the ordinary course 
of business for less than they were worth ; the sale was consummated 
and invoice made in secret, after night, and in great haste, and under 
circumstances tending to show an active participation in the fraudu- 
lent purpose of Jacobs. But whether he was guilty of active partici- 
pation in the fraud or not, he certainly "did buy recklessly, with guilty 
knowledge, or, which is the same thing, with such knowledge as would 
put a prudent man upon inquiry." Howe Machine Co. v. Clayboum, 
6 Fed. Eep. 438; Cléments y. Moore, supra. 
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ToTTEN V. Pennsylvania Eailroad Co. 
{Oircuit Court, D. New Jersey.) 

1. Négligence— Personal Injueibs— Province of Jubt. 

In an action for damages for personal injuries sustained by reason of the 
négligence of the défendant, a railroad company, wliere tliere was great dis- 
crepancy in the évidence, the question of whetlier injury was inflicted by 
the négligent acts charged is for the jury to détermine. 

2. Same — Accident — Liability for Injuries. 

Where it is shown that plaintifE was injured by the accident, the question 
whether défendant is legally responsible is a mixed question of law and fact. 

3. Samb— Employer and Employé— Liabilitt. 

The master is not liable to his servant for injuries produced by his fellow- 
servant engaged in the same business and common emplovment, provided there 
be no négligence in the appointment of such négligent servant, or in his réten- 
tion after notice of his incompetency. 

4. Same- GoNTEACT of Employé. 

When an employé enters into an engagement with hîs employer he assumes 
ail the risks of the service arising from the négligence of his fellow -servants 
engaged in the' same business or common employment. 

5. Same — Duty of Employer. 

When the business is carried on by machinery, it is the master's duty to 
keep the machinery in such condition as, from the nature of the business an<i 
employment, the servant bas the right to expect that it would be kept, and 
where he fails to do so he is liable for injuïies arising from his négligence. 

6. Same— Damages. 

In estimating the damages for personal injuries caused by négligence, the 
rule is that it should be such an amount as will compensate for pain and suf- 
fering, expènse of physician and medicines, loss of wages if a laboring man, 
loss of business if engaged in business, also injury to him physically and men- 
tally, affiecting his capacity to labor or carry on business ; and in considering 
thèse the jury may include not only past losses but continuing Ipsses, where 
the évidence satisfles them that the injuries will continue. 

Léon Abbett, for plaintiÔ. 

James B. Vredenburgk and Edward T. Green, for défendant. 

NrxoN, D. J., {charging jury.) ïhis is an action of trespass on 
the case, brought by the plaintiff against the défendant corporation 
to recover damages which he allèges that he sustained by reason of 
the négligence of the défendant. The plaintiff is a machinist by 
trade, and was employed in the workshop of the défendant, at Jersey 
City, on the first day of November, 1880, repairing a boiler. While 
thus occupied an engine broke through the closed doors of the shop, 
struck the boiler on which he was working, and inflicted upon him 
injuries from which he now claims to be suffering, Two questions 
are at once presented for considération: (1) Has any injury in fact 
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been inflicted? (2) If so, was the accident one for which, underthe 
circumstances, the défendant corporation is legally liable? 

I advise you to take up this case and consider thèse questions sep- 
arately and in order. The first is) has the plaintiff in fact suffered 
injury? 

You hâve heard his statement. The burden of proving this rests 
upon him, He must satisfy you to a reasonable certainty that some 
injury has happened to him from the negUgence of the défendant 
before you come to the question of the amount of damages. The 
responsibility of deciding this is upon you. I express no opinion, but 
ask you to weigh ail the évidence and to form your opinion from its 
character and weight. Commence with the beginning — the time of 
tlie accident in the erecting bouse. Consider the testimony of the 
plaintiff and the other witnesses, who were cognizant of the condi- 
tion of affairs then and immediately afterwards. Go with him tothe 
hospital. Call to mind the statements of the physioians of the hos- 
pital as to their examinations and opinions. 

With ont dwelling upon the détails of the évidence on this point, let 
me invite your attention to two notable events, which, as it feeems tô 
me, hâve an important bearing. I allude to the two examinations of 
the plaintiff — the first, by Dr. Duryea, on the sixteenth of March, 
1881, and the other, by Drs. Watson and Van Vorst, on the fourth 
of April — within three weeks of each other, 

Dr. Duryea's first attention to the case was on the sixteenth of 
Karch. You heard his statement of the sympto.ms as hé examined 
them. He fully describes the objective symptoms which he then 
found. 

Drs. Watson and Van Vorst had been more or less famUiar with- 
the case from the start.» You will reoollectwhat their testimony was 
as to the plaintiff 'ai condition on the fourth of April. 

Thereis a great discrepancy — I hâve almost said a vital contra- 
diction of the évidence of thèse physiéians, which it r» yourduty to. 
reconoile, if you can, and if you cannot, then to détermine which 
you will believe. In determining this, if you hâve to détermine it, it 
is proper that you should remembêr the relatiorra whîch Watsdaibore 
to the company^and how far that relation ship aSected the trathipf 
his testimony. But, at the samâ time^ you should alsb reeollect the: 
relation of physioian and patient which Duryéa had with the plain- 
tiff,. and how far his judgment or candor was affeoted by it.- So far 
as it appears, Dr. Van Vorst had no spécial connection with ^ither 
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of the parties, except so far as he had the relation of an assistant to 
Dr. Watson in the hospital of St. Francis. 

After a patient review of ail the évidence, if you conclude that the 
injuries of whioh the plaintiff complains hâve not been caused by 
the accident on the first of November, yoiir verdict must be for the 
défendant. We must not allow our judgment or sensé of justice to 
be perverted by our sympathies and feelings because the plaintiff 
happens to be a poor man and the défendant is a large corporation. 
Thé law recognizes no différence in regard to parties, AU stand 
upon the same level in a court of law, and the court and jury must 
be careful to mete out exact justice to ail, without regard to mère 
external condition and circumstanees. 

If you décide that the injuries, real or alleged, of the plaintiff did 
not flo^ from the accident, your verdict will be not guilty, and you 
need go no further, as the case ends hère. But if you reach the 
conclusion that the plaintiff was injured by the accident, you will 
proceed to inquire whether the défendant is legally responsible. This 
is a mixed question of law and fact. So far as the law is concerned, 
the court is under the responsîbility of stating it to you, and you 
must accept it as stated; and, as to the facts, you must décide them 
under and according to the évidence in the case. 

You hâve heard much said hère about the responsibility of a com- 
mon employer for injuries happening to one employé from the négli- 
gence and carelessness of a co-employe. The gênerai rule on this 
subject undoubtedly is that the master is not liable to his servant 
for injuries produced by the négligence of his fellow-servant, engaged 
in the same business and common employment, provided there be no 
négligence in the appointment of such négligent servant, or in his 
rétention after notice of his incompetency ; or, to put the rule in 
words which will be clearly intelligible to the jury, if Totten bas 
received injuries froni the négligence and carelessness of Dougherty, 
at a time when Totten and Dougherty were engaged in a common 
employment, the railroad company is no more responsible, and Tot- 
ten bas no more claim against the company than he would bave 
against Dougherty if the injury had been the resuit solely of the nég- 
ligence of the company. And this for obvions reasons. An em- 
ployer dœs not guaranty his servants against accidents. 

One of the considérations which enter into the compensation 
of servants is their exposure to the risks of the service. As a 
mie, the greater the risk in this respect the larger the compensa- 
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tion demanded and received. Without regard to thé printed rules 
which the défendant company kept exposed to the view of workmen 
on the walls of the workshop, -which, in their référence to this case, 
was a notice that they wère not to be held responsible for accidents, 
the plaintiff, when he engaged in the aervice, said, in law, to the 
défendant : 

"I enter your employ as a machinist, and go into the erecting shop used for 
the repair of engines. I accept as compensation the money which you agréé 
to pay, not oniy for the value of my labor, but for ail the riska which ï neces- 
sarily assume and expose myself to from the carelessness of my fellow serv- 
ants engaged in the same business. I am aware as to how the business must 
be carried on. The détective engine must be brought into the shop. I see 
the machinery by which this is done. There is a stationary enginé, with its 
engineer, upon a transfer table. There is a locomotive with its engineer to 
f urnlsh the motive power to get the defective engines into the shop after the 
transfer table has brought about the liecessary connection of fche tracks. I 
know that it is usual, in repairing boilers, to remove the wheels, place the 
boiler under chucks, and perform thO; work oyer the track. Kinowing ail 
thèse facts, I enter the service and take the riska which may arise from the 
négligence of my fellow-servants engaged in the same business or commoii 
employment." 

That is the légal interprétation of the plaîntiff's language when he 
entered the service of the défendant. » 

But the question still remains, who arie /eZfow-servànts ? They 
need not be in the same kind of work ; they need not be in the same 
shop. I think the test hère iS, did their employment and work con- 
duce to a common rèsult? and that is the question for you to ask 
yourselves when you inquire whether the plaintiff and Doiigherty and 
Vandewater were fellow-servants engaged in the same common biiÉi- 
ness. ■■- 

If you find that the business in tvhich thèse three men were re- 
spectively engaged was simply carrying out proper methods aûd 
arrangements for the repair of the engines of the company; théiï they 
were fellow-servants in the same business, aûd the défendant coni- 
pany is not liable to the plaintiff, tïnless, in further looking into' the 
case, you come to the conclusion that the accident did not occur from 
thé négligence of thèse fellow-servants, but from defeots of tho ma- 
chinery furnished by the company for the performance of this wOrk, 
and which defects were bf a ohàràcter that the company .was bound 
to notice. • ■ 

The rule upon this subjeet is that when the business is carried on 
by machinery it is the master's duty to keep the machinery in such 
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condition as, from tbe nature of the business and employaient, the 
servant h ad the right to expect that it would be kept. Where he 
f ails to do this he is liable to the servant for the injuries arising from 
his négligence. 

This inquiry bas référence only to the engine No. 362, called the 
Modoc. I do not understand that the plaintilï claims there was any 
otherdefect. You heard the testimonyupon this point. Vandewater 
says that the engine was ail right ; that the wooden plug was not 
used because there was anything defeçtive about the engine, but for 
greater précaution against accidents when the engine was left alone ; 
and that the accident in this case resulted from Dougherty interfer- 
ing where he had no business. 

If there wa? any testimony that there was such defect about the 
engine as hindered its proper working when in the hands of Vandewa- 
ter, 1 do not recoUect it. But you are the judges of that. 

If you find that the plaintiff and the engineers of the two engines 
were engaged in common business and ^^ere co-adventurers in em- 
ployments conducing to a common resuit, or if you find that the en- 
gine was reasonably fit for the duty that it was sent there to perform, 
your verdict will be for the défendant ; but if you find either of thèse 
facts in favor of the plaintiff, and likewise the first question to which 
I adverted, as to whether the injury complained of had been in fact 
committed, then the only remaining matter is the question of dam- 



This is a question of fact for the jury, with which the court rarely 
interfères. The rule is that where one is injured by another under 
such circumstances that the injuring party is liable for damages, he 
should pay such an amount as will compensate for pain and suffer- 
ing, expense of physicians and medicines, loss of wages where he is 
a laboring man, loss of business when engaged in business, also 
injury to him physieally and mentally, alïecting his capacity to labor 
or carry on his business; and, in considering thèse, the jury hâve 
the right to include not only past losses, but for continuing losses, 
where the évidence satisfies them that the injuriés will continue. 

Thèse observations cover the ground taken by the respective coun- 
sel in their spécial requests to charge, and you will please retire and 
consider your verdict. 

The jury found a verdict in favor of the plaintiff for $2,500 dam- 
ages. 
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Geavelle V. MiNNEAPOLis & St. L. Ey. Co. 

[Circuit Court, D. Minnesota. May, 1882.) 

1. NkGMGESCE — DUTY OF EmPLOYERS— LlABIUTT. 

A railroad company is bound to furnish to its employés reasonably safe and 
convenient machinery with which to perform their duties, and If it fails in 
this, and an employé is injured on tliat account and without fault of his own, 
it is liabie in damages. 

2. SaME— CUSTOM OF RAIIiROAD YaRD. 

Where the custom of the railroad coinpany was to allow links to he scattered 
about the yard for any employé to pick up when needed for use in conpHrig 
cars, failing to afl9x the link to the tender was négligence of the company aùd 
not of a fellow- servant of the employé. 

3. New Trial — Insufficient Grounds. 

ADeged variances between the allégations and the proof do not constitùte a 
sufficient ground for a new trial. 

4. Master akd Servant— Fellow- Servants. 

Fellow-servants are such as are employod 'in the same service and subject to 
the same gênerai control ; but if a railroad company sees fit to invest one of its 
servants with control or superior authority over another with respect to any 
paniciîlar part of its business, the two are not with respect to such business 
fellow-servants, one beiiig subordinate lo the other. 

Motion for a New Trial. 

Thie case was tried at the last term before a jury, and resulted in 
a verdict in favor of the plaintiff for $3,500. Couneel for défendant 
moves for a new trial because of alleged errors in the charge. 

James D. Springer, for motion. 

A. B. Jackson and C. K. Davis, contra. 

McCeary, C. J. The défendant complains that there was etror in 
the charge of the court upon two points, to-wit : (1) As to the efifect 
of the absence of the link from the tender ; and (2) as to the effect 
of the omission of the assistant yard-master to signal the engineer to 
slow up when approaching the car to which the coupling was to be 
made. 

Upon the lirst point the jury were chargea to détermine from the 
évidence whether the absence of the link from the tender was such a 
defeet in the machinery as the plaintiff had no reason to apprehend; 
and whether its absence was an unusual thing; and whether, in con- 
séquence of it, the plaintiff was subjected to extraordinary dangers 
and péril. They were also charged as follows : 

" If you find that it was not unusual to hâve links left ofl thé tender, then 
the plaintiff of course was bound to be advised of that fact, and eannot re- 
cover upon that ground ; but if you flnd that it was the duty of the railroad 
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Company always to hâve the link on the tender, and that the failure to do that 
was to leave the machinéry in an unusually dangerous condition, the fact 
would give the plaintifl the right to reoover." 

It is Buggested by counsel that the court erred in omitting from 
the charge a statement that the dangeroas condition of the machinéry 
caused by the absence of the link must bave contributed to produce 
the injury before the défendant would be liable. In this the counsel 
overlooks what was said by the court in charging the jury imme- 
diately in connection with the clause above quoted. The jury were 
told, in substance, that a railroad company is bound to furnish to its 
employés reasonably safe and convenient machinéry with which to 
perform their duties; and the court added: 

«If they fail in this, and the employé ia injured on that account, and with- 
out fault of his own, they are liable." 

Taking the whole charge together I think the question was fairly 
sdbmitted to the jury, whether the absence of the link rendered the 
machinéry unsafe and dangerous, and whether the plaintiff was in- 
jured in conséquence thereof. 

It is further insisted that there was évidence tending to show that 
it was the duty of the crew, of which plaintifif Tras one, to keep the 
tender and car supplied with links, and that if this was so then the 
absence of the link was négligence of a fellow-servant. 

As I remember the testimony on the part of défendant it tended to 
show that the defendant's custom was not to keep links attached to 
its tenders, but to leave them scattered about the yard, to be picked 
up ànd used by employés when required in coupling the tender to a 
car. 

There was no évidence tending to show that the company made it 
the duty of any servant to attach the link to the tender before it.was 
moved up for the purpose of making a coupling. It was insisted by 
the plaintiff, and there was testimony tending to support the conten- 
tion, that it was négligence on the part of the company to manage 
its coupling opérations in this way ; and that question of fact was, I 
think, properly eubmitted to the jury. 

The négligence, if there was any, in failing to affix the link to 
the tender was the négligence of the company, and not of a fellow- 
servant of plaintiff. It was the result of a custom in the yard which 
must be presumed to hâve been sanctioned by the company. It is 
suggested further that plaintiff did not allège in his pétition, as an 
independent ground for recovery, that the machinéry was defective 
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on account of the absence of a link, or that the défendant was négli- 
gent in respect thereto, or had notice thereof . 

The pétition avers in gênerai terms that the "plaintiff, without 
f ault or négligence on his part, was hurt and injured, ia the manner 
hereinafter set forth, through the négligence, recklessneas, and un- 
lawful acts and omissions of the défendant." 

Whether, under such an allégation, any act of négligence, or any 
fact constituting négligence, not specifically set ont in the pétition, can 
be proved on trial, may be a question of some doubt ; bat it is not 
necessary to détermine it upon this motion. Nor is it necessary to 
détermine whether, upon a critical examination of the other alléga- 
tions of the pétition, it would appear with sufficient certainty that the 
plaintiff alleged the fact of the absence of the link from the tender 
as constituting négligence on the part of the défendant. It is sufQ- 
«ient, for the purposes of this motion, to say that thèse alleged 
variances between the allégations and the proof do not constitute a 
sufficient ground for granting a new trial. 

The variance between the proof and the pleadings will seldom or 
never be ground for a new trial. 3 Grah. & Wat. New Trials, 970. 

The reason for this rule is very apparent, and is ône of great public 
importance. The parties are presumed to know what the record con- 
tains. If, on the trial, évidence be offered which is not pertinent to 
ihe issue joined, it is the duty of the party against whom such évidence 
is offered to object then and there. If the objection be weU founded 
the court may, in furtherance of justice, permit an amendment of the 
pleadings so as to allow the évidence to be offered upon such terms as 
may be reasonable and just. I do not, of course, say that a verdict 
can be upheld where the proof goes to establish a cause of action 
altogether différent from that set forth in the record ; but I am clearly 
of the opinion that in a case like the présent, where there is clearly 
an allégation of négligence by the défendant, and of injùry to the 
plaintiff resulting therefrom, and the question raisedfor the firsttime 
upon a motion for a new trial is simply as to whether that allégation 
is sufBciently definite and spécifie, the court must hold that the ob- 
jection comes too late. 

The défendant complains that the court erred in charging the jury, 
as a matter of law, that if the assistant yard-master was présent, 
giving directions as to the manner of making the couplings, it was 
his duty to know if the engine was approaching at a dangerdus rate 
of speed, and to give directions to check it. 



572 FBDEBÀli BBPOBTEB. 

It is insisted that the court took upon itself the responsibility of 
deciding the question of négligence. Tlie counsel labors under a mis- 
appïehension. From an examination of the charge it will be aeen 
that the court assumed the existence of no particular facts, but stated 
fuUy and plainly the claims of the respective parties. 

With respect to the duty devolving upon Mr. McCummings, the 
assistant yard-master, if he was présent, and if the plaintifiE waa act- 
ing under his directions, the court eaid to the jury : 

"If youflnd that he was there giving directions, and that his attention 
was directed, or ought to hâve been directed, to the approaching engine, and 
that he failed to give the proper direction tp check its speed; and if you find 
that this was négligence on his part which resulted in injury to the plaintifif, 
without any fault on the part of the plaintifiE, — then you will corne to the ques- 
tion which I hâve stated to you, whether Mr. McCummings, the assistant 
yard-master, was within the rule which I hâve stated; that is, whether he was 
a fellow-servant engaged in the same common service w^ith plaintifif, or 
whether he was there on the part of the company." 

By this language the court submitted to the jury simply the ques- 
tion whether, as a matter of fact, under the évidence, Mr. McCum- 
mings was guilty of négligence, leaving for subséquent considération 
by the jury the question whether the plaintif was entitled to recover 
by reason of such négligence on the part of McCummings ; or, in other 
words, the question whether the plaintiff and McCummings were fel- 
low-servànts in the same common employment. There was, there- 
fore, no error in this part of the charge. 

This brings us to an important question discussed by counsel, both 
on the trial ôf the case and on this motion, which is this : Can a 
railroad company be held liable to one of its employés for injuries 
resulting from the négligence of another, in a case where the former 
has been filaced by the company under the control and direction of 
the latter, and has been injured by reason of the latter's négligence, 
and while executing his orders? Upon this subject the rule givenin 
the charge is as folio ws : 

•Tellow-servants, within the meaning of the law, are such as are employed 
in the same service and subject to the same gênerai control. But if a railroad 
company sees fit to invest one of its servants with control or superior author- 
ity over another with respect to any particular part of its business, the two 
are not, with respect to such business, fellow-servants within the meaning of 
the law. One is in such a case subordinata to the other, and the superior 
stands in the place of the corporation." 

I am aware that the authorities upon this subject are not uniform, 
but I hâve considered it maturely in this case, as well as in some 
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others which hâve been tried in this court, and I am content, with- 
out going now into any discussion of the question, to adhère to the 
rule as above laid down. I think the conclusion I hâve reached is 
well supported by reason, by considérations of public policy, and by 
the foUowing authorities : Bailroad Co. v. Fort, 17 Wall. 657; Woods, 
Master & Servant, §§ 390-436, 438, 439 ; Cooley, Torts, 555 ; 2 
Thomps. Neg. 976; Stoddard v. St. L. R. Co: Q5 Mo. 514; Hough t. 
Railroad Co. 100 U. S. 213; Ross v. Railroad Co. 8 Fed, Eep. 544 
Ry. Co. V. Bayfield, 37 Mich. 205; Thompson v. Herman,i7 Wis. 602 
[S. G. 3 N. W. Eep. (N. S.) 579;] Flike v. Railroad Co. 53 N. J. 653 
Corcoran v. Holbrook, 59 N. Y. 517; Sckuîtz v. Railroad Co. 48 Wis. 375 
[S. C. 4 N. W. Eep. 399.] 
The motion for a new trial must be overruled, and it is so ordered. 

S. 0. 10 FED. Eep. 711. See Hough y. Texas & P. B. Co., notes of caaea.poat. 



Aemsteong, Adm'x, v. Mut. Lipb Ins. Co. 
{Circuit Court, E. D. New York. May 19, 1883.) 

1. Insubancse — LiPB Policy— AssiGNMBNT. 

A gênerai assignmetit of ail Insurance policîes, where the assignor has some 
■which are assignable and some not, will not carry those not assignable, nor 
such as would be made void by assignaient. 

2. Same— What Passes by Assignment— iNstmANCE Policy. 

The gênerai words of an assignment are restrained by the particular wor^s 
creating the subject of the assignment. The rights acquired uader an assign- 
ment of a life Insurance policy cannot extend beyond the interest in the life of 
the assured, and if tbat interest is that of a creditor, it la limited by the amount 
of his probable debt ; and where no debt is shown, nothing is shown to hâve 
passed to the assignée. 

Herbert T. Ketcham, for plaintiff. 

Joseph H. Choate and Preseott Hall Butler, for défendant. 

Whbeler, D. J. This is an action of assumpsit upon a policy of 
insurance issued by the défendant upon the life of John M. Arm- 
strong, the plaintiff's intestate, and has now, after verdict for the 
plaintiff and before judgment, been heard upon a motion of the de- 
fendant for a new trial in review of questions of law, 

The policy was issued upon an application signed by Armstrong, 
and in its operative and material parts in question ran: 
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"The Mutual Life Insurance Company of Kew York, * * * in con- 
sidération of the application for this policy of Insurance, * * ♦ which 

* * * every person accepting or acquiring any interest in this contract 

* * * warrants * * * to be the only statements upon which tiiis con- 
tract is made, and * * * of the payment * * * at the date hereof, 

* • * and of the payment * * * to be made * * * during the 
continuance of this contract, does promise to pay to John M. Armstrong, of 
Philadelphia, Pennsylvania, his assigna, on the eighth day of December, in 
the year 1897, the sum of 610,000, * * * at the office of the company in 
the city of New York, or, if he should die before that time, then to make said 
payment to Ma légal représentatives. * * * If any statement made in 
the application for thia policy be in any respect untrue, the considération of 
this contract shall be deemed to hâve failed, and the company shall be without 
liability under it. * * * The contract between the parties hereto ia com- 
pletely aet forth in thia policy, and the application therefor, taken together. 

* * * If any claim be made under an assignment, proof of intereat to the 
extent of the claim will be required." 

Armstrong executed an assignment of the policy to Benjamin 
Hunter and left it with the company, and both were delivered by 
iihe company to Hunter. Armstrong died; and from the évidence 
received and that ofifered it is to be taken that he died by the hand 
of Hunter, who planned his death before the insurance, induced him 
to effect it and make the assignment, paid the first and only premium 
that was paid, and took his life for the purpose of obtaining the money 
on this and other policies. They were not related in any way, and 
no évidence was introduced or offered of any interest in fact which 
Hunter had in the life of Armstrong. The second defence set out in 
the defendant's pleadings allèges that Hunter, " being or pretending 
to be a creditor" of Armstrong, did so and so, and the défendant 
offered évidence to prove the facts set forth in that defence, without 
offering to prove that he was a creditor any more than that he pre- 
tended to be ; and this was not understood to be, and is not now 
understood to hâve been, any offer to prove any fact of indebtedness 
or other interest. The défendant requested the court to instruct the 
jury that if the company made no contract with Armstrong, or if the 
real contract was between the company and Hunter, or if the policy 
was in fact made and îssued for the benefit of Hunter, the plaintiff 
could not recover. Thèse instructions were not given, and no ques- 
tion was submitted to the jury upon those aspects of the case. The 
principal questions are whether the facts stated would defeat the 
plaintiff's recovery, and whether thèse instructions ought to hâve 
been given. 
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There is no évidence in the case of any intent to defraud or want 
of good faith on the part of Armstrong, and none was offered to be 
shown, nor any claim made that there was such. The misconduçt 
and criminality relied upon for dèfence were wholly on the part of 
Hunter, and Armstrong was only his victim. The first two of thèse in- 
structions could not be given without submitting to the jury question^ 
of contradiction or variation of the policy, which would be a subver- 
sion.of one of the most important principles of the law of évidence relat- 
ing to the effect of written contracts,that paroi proof is not admissible 
to alter, contradict, enlarge, or vary them ; and not only trould violate 
the ordinary presumption of law that the stipulations of the parties 
are written down in such contracta as , finally settled upon and in- 
tended, but also the express provisions of this contract that the, 
whole coutract and its inducing statements are contained in itself. 
The other request would submit the effect of the contract and assign- 
ment to the jury, when such construction, when the facts to which 
the instruments apply are ascertained, is always for the court. The 
whole of this part of the case must dépend upon the true légal effect 
of thèse contracts. The défendant promised Armstrong to pay his 
légal représentatives $10,000 if he should diè before December 8, 
1897. He did die before that day. The term "représentatives" or 
"légal représentatives" — which is the same thing, for none but 
légal would be intended — ^indicates the administrators. Wason v. Col- 
bwm, 99 Mass. 342. 

The plaintiff is the administrator in Pennsylvania, the place of the 
domicile, and in New York, the place of the contract, although some 
question was made about the effect of the letters in the latter place. 
She bas brought this suit upon this contract, and upon thèse facts is 
entitled to recover, unless something further is shown to defeat it. 
If he parted with his contract to Hunter, so that his life was insured 
to Hunter, and to Hunter only, from the issuing of the policy to the 
day hamed, it is plain that no one could recover for this death. Not 
Hunter, for he criminally caused the death, and could become en- 
titled to nothing by his crime. Not the administratrix, for she would 
hâve nothing to recover upon, and could acquire nothing from Hun- 
ter, for he could confer no greater right than he had. The contract 
■was with Armstrong, and ran to his représentatives who would be 
included in him, so it was doubtless at his disposai. So the question 
is whether he did dispose of it to Hunter. The payment of the pre- 
mium by Hunter would not make the insurance his. Tristan v. 
Hardey, 14 Beav. 232; ^tna Life Ins. Co. v. France, 94 U. S. 561. 
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The question taust turn upon the construction of the written instru- 
ments. Choses in action were not assignable at common law, altbough 
for a valuable considération paid they were assignable in equity. 
Bouv. Bac. Abr. "Assignment, D;" "Obligation, A;" Winchester v. 
Hackley, 2 Cranch, 342. There is, however, no cause of action ac- 
crued upon a policy of life Insurance untii the death insured against 
happens. Still there is no question but that the accruing right may, 
with the consent of the insurer, be transferred, so that when it does 
accrue it will accrue to the assignée, and become a right of action in 
his favor. Nor but that before it accrues it may be so assigned as to 
make the assignée an appointée to receive the funds. Page v. Bum- 
stine, 102 U. S. 664. Nor but that after it has accrued it may be 
assigned in equity like other rights of action not made negotiable in 
terms. Thèse limitations do not âpply to contracts made negotiable 
in terms, like notes or bonds payable to the bearer or to the order of 
a payée named. Thèse policies commonly run to some person, and 
his or her executors, administrators, and assigna. There are many 
cases in which they hâve been held to be assignable, but stress is laid 
upon that form. 

In New York lÂfe Ins. Co. v. Flack, 8 Md. 341, (1 Bigelow, Ins. Cas. 
146,) Le Grand, G. J., laid stress upon the word "assigns." In Pomeroy 
V. Manhattm Life Ins. Co. 40 HL 398, Walker, C. J. said: "The pol- 
icy déclarés in terms that it is assignable. It provides for the pay- 
ment of the money to the assured or to her assigns. So far, then, 
from such an instrument being prohibited, it is authorized by the 
terms of the policy." In Mutual Protection Ins. Co. v. Hamilton, 5 
Sneed, 269, McKinney, J., said : "By the terms of the policy the con- 
tract is with the assured, his personal représentatives and assigns, and 
the promise in fact and in law is to pay the money to the personal 
représentatives or the assignée, as the case may be. " And in Emerick 
V. Coakley, 35 Md. 188, Grayson, J., said: "So far from an assign- 
ment being prohibited by the terms of this policy, the amount of the 
Insurance is made payable to her and her assigns." In Koshkonong 
V. Burton, suprême court of the United States, Chicago Légal News, 
April 29, 1882, the expression of opinion whether the phrases pay- 
able to the order of some person, or payable to some person or 
his order, would in a statute inelude a contraet payable to a railroad 
Company or its assigns, was expressly waived in the opinion of the 
court by Mr. Justice Harlan. 

A gênerai assignment of ail insurance policies, where the assigner 
has some which are assignable and some not, will not carry those 
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not assignable, nor such as would be made void by asBÎgnment. 
Lazariis v. Commonwealth Ins. Co. 19 Pick. 81. This assignment is 
to be looked at in the light of thèse principles. One branch of the 
contract ran to Armstrong and bis assigna, the other to his repré- 
sentatives. One was by its terms assignable and the other not, 
and by gênerai words he assigned. The two expressions stand side 
by side in the instrument, 80 that their différence is apparent. Ac- 
cording to thèse principles it would seem to follow that the assign- 
ment was intended to carry the branch made to be carried, and not 
the branch not so made ; that the gênerai words of the assignment 
are restrained by the particular words creating the subject of the as- 
signment. The assignment could nOt rise higher than the instru- 
ment assigned. Ând further, the instrument itself limits the rights 
to be passed to assignées. Such right could not extend beyond an 
interest in the life of the assured which could be proved. If the in- 
terest was that of a creditor, it would be limited by the amount of 
his probable debt. Cammaek v. Lewis, 15 Wall. 643; Thatch v. 
Métropole Ins. Co. 11 Fed. Eep. 29. As no debt is shown no interest 
is shown, and nothing is shown to hâve passed to the assignée. 
What did not pass to the assignée was left in Armstrong, and accrued 
to his représentative, the plaintiff. As Armstrong was innocent no 
right of his, or of those claiming through him, would be eut off by the 
wickedness of Hunter. 

Other questions were sa ved by exceptions taken at the trial àûd 
allowed, but they hâve not been argued or relied upon in this 
hearing. 

The motion is overruled. Judgment is ordered upon the verdict, 
and the stay of proceedings is vacated. 

8ee Warnock y, Davis, notes of cases, ante, 527. 
v.ll,no.6— 37 
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SONSTEBY ». KeELET. 
{Circuit Court, D. Minnesota. March, 1882.) 

1. FbaudûIiEnt Vendob— Protection of Bona Fidh Pokchaskb. 

Where a person purchases a stock of goods in good fftith, and without notice 
of f f aud on the part of the Vendor, and pays a part only Of the considération, 
and for the.balance of tlie considération assumes the debts of the vendor held 
hy ^;baal£, and agreds to pay the satne, such agreement is équivalent to pay- 
i ment, aijd he is entitled to protection as a bona fide purphaser against the at- 
taching creditors of the fraùdulent vèndor to the fulï aiaount of the consid- 
erationî. " "'■ .. ■ ■ ■ ' 

2. LiABiLiTï— RxJLte OF Dbcisioit OF State Court. 

In such s. icase the purchaser, i^nder tlie rulings of the suprême court of ihe 
Btate, \a.Md liable for such debts, and this court will apply the rule established 
by s'ich suprême court if it appears that hy reason of the situation of the par- 
tie aiid of the subject-matter that to hold otherwise would subject the party 
. I i to double payment. , ,, 

Wilson de GaU and Eqgers tè Rogers, for the motion. 

Ç.K. Davis, contra. ; 

McCbabt, C. J. I baye grave doubts as to the propriety of attempt- 
ing |(3 apply to a case at law the principle invoked by counsel for 
défendant in this case. That principle is that where a Tendee buys 
in good faith, and -without notice of fraud on the part of the vendor, 
and pays a part only of the considération, agreeing to pay the re- 
mainder at a future day, if, before sucib remainder is paid, he receives 
notice of the vendor' s fraud, he will be protected only to the amount 
actually paid before notice. No doubt this is sound principle in 
equity; .but can it'be.applied by a court of law? Can such a court 
rescind the contract pro tanto, and place the parties in statu quo ? If 
80, can it be done in a case like the présent, in which no issue is 
made except upon the validity of the sale ? If the sale was held void, 
so as to leave the title in Forbes, against whom the attaohments were 
issued, judgment at law could be rendered for défendant ; but where 
the sale is found to be valid and honafide, so far as the vendes is con- 
cerned, and the title is vested in him, and where he bas sold or dis- 
posed of a portion of the stock, and probably expended money and 
given time and labor in its care and préservation, it seems probable 
that only a court of equity would be compétent to grant any relief to 
the creditors of the vendor. 

But it is not necessary to pass finally upon this question, as I am 
clearly of the opinion that the proof shows a payment by plaintîff of the 
whole of the purchase price. It is contended that the promise by plain- 
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tiff to assume and pay the indebtednesa of Forbes at the bank, thougïi 
made as a part of the considération for the purchase, was not pay- 
ment, and this for the reason that plaintiff is not legally bound to pay 
those debts. It is said that the holdôrs of those claims cannot sue 
plaintiff and reeover upôn them. Upon this question there is a con- 
flict of authority in this country. In many of the states the right ôf 
action by the payée of such debts against the party assuming to pay 
them is maintained, even where such payée is not party to the con- 
tract. 

This is upon the ground that such a promise is an original prom- 
ise, based upon a valuable considération, namely, the sale and deliv- 
ery of the goods. 1 Parsons, Cont. (5th Ed.) 466-468; Farley v. 
Cleveland, 4 Gow. 432; Same v. Same, Id. 639; Canal Co. v. Bank, 4 
Duer, 97; Lawrence v. Fox, 20 N. Y. 268; Arnold v. Lyman, 17 
Mass. 400; Carnigie v. Morrison, 2 Metc. 404; Cracker v. Stone, 7 
Cush. 341; Hynd v. Holdship, 2 Watts, 104; Burs v. Robinson, 9 
Barr, 229; Eddy v. Robertà, 17 111. 608; Todd v. Tobey, 29 Me. 219; 
Motley V. Manufg Ins. Co. Id. 337; Metcalf, Cont. 205-11, and cases 
cited in notes. 

And such is the law in Minnesota, as repeatedly decided by the 
suprême court of that state. Sanders v. Clason, 13 Minn. 379 ; Ooetss 
V. Foos, 14 Minn. 265; Merriam v. Lumber Co. 23 Minn. 314. But 
the opposite doctrine is maintained by numerous cases, and amông 
them by the suprême court of the United States, in Nat. Bank v. 
Grand Lodge, 98 U. S. 123; 2 Chitty, Cont. (llth Ed.) 74, and cases 
cited in notes; Mellen v. Whipple, 1 Gray, 317. 

Ordinarily, this court would f eel bound to adopt and foUow the rule 
laid down by the suprême court in Nat. Bank v. Grand Lodge, supra; 
but, under the peculiar circumstances of the présent case, I am 
clearly of the opinion that I ought to apply the rule established by 
the suprême court of the state of Minnesota. It will be observed 
that the plaintiff assumed and agreed, in considération of the sale to 
him of the stock of goods, etc., to pay certain debts held by the bank 
against Forbes. In so far as the debts are the property of the bank, 
it is certain that they can be sued upon only in the state courts ; for 
it appears that the bank is a corporation of the state of Minnesota, 
and the plaintiff a citizen of that state. How many of thèse' debts 
belong to the bank, and how many to other parties represented by 
the bank, and how many of such other parties are citizens of Minne- 
sota, does not appear, nor is it material. It is enough to say that 
certainly a part, and probably the whole, of said debts could only be 
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coUected by suit in the state courts. It may be tbat some of the 
claims are less than |500, and for that reason not withiu tlie juris- 
diction of this court. I must assume, therefore, that, in case plain- 
tiff refuses to pay said claims, suits must be brought certainly upon 
some of them, and probably upon ail of them, in the courts of Min- 
nesota. 

So far as those courts are concerned, as already seen,. the law is 
èettled by repeated décisions of the suprême court, and in accordance 
therewith the plaintif would be held liable in a suit by the payée of 
any of said debts. The question therefore is, shall this court hold 
that the creditors of Forbes are enijitled to recover from plaintifif the 
Bum of those debts in this case, and thus subject him to a second pay- 
ment of the same amount to the holders of the claims ? 

A décision which would establish such injustice as this is not, I am 
sure, required at my hands. It is true that this case does not belong 
to the class in which, as a rule, the fédéral courts are required to fol- 
jow the décisions of the highest judicial tribunal of the state. But, 
although the question is a new one, I am clearly of the opinion that, 
even on questions purely of commercial law, the fédéral courts should 
follow those décisions if it ap'pears that by reason of the situation of 
the parties and of the subject-matter to hold otherwise would subject 
a party to double payment of the same debt, without the possibility 
of relief from the fédéral courts. 

The motion for a new trial is overruled. 

NOTE. 

State Statutes as Rules of Décision. Section 721, Eev. St., origînally 
section 34 of the judiciary act, (1 St. 92,) is construed only to includë civil 
cases at common law, and not criœinal offenees against the United States.(a) 
It is limited strictly to local laws ;(6) tiiat is to say, to the positive statutes oif 
the state,(c) to private statutes,(d) and does not apply to questions of a gênerai 
nature, (e) as to contracts of a commercial nature, the true interprétation of 
which is sought in the doctrine of commercial jurisprudence.(/) United States 
courts adopt and follow the décisions of the state courts in questions which con- 
cern merely the constitutions(5') and statutes of the state, (/i) given by the high- 
est state tribunal as part of the law.(i) It applies to the construction of a law 
providing for administration of estâtes, (J) or the construction of devices cre- 

(o) United States v. Reid, 12 How. 361. (A) Luther T. Borden, 7 How. 1) Morgan v. 
<») Swift V. Tyson, 16 Pet. 1 ; Bojce v. Tabb, 18 Cnrtenlns, 20 How. 1 ; Jefl'erson Brandi Bank v. 

Wall. 546. Skelly, 1 Black, 436. 

(c) Swift V. Tyson, 16 Pet. 1. (i) Lavin t. Emigrant Indnst. Sav. Bank, 1 

(d) Williamson v. Berry, 8 How. 495. Fed. Rep. 650; Christy v. Pridseon, 4 Wall. 196. 

(e) Boyce v. Tabb, 18 WaU. 646. See Lefflngwell v. Warren, 2 Black, 603 ! Shelby 
(/) Swift T. Tyson, 16 Pet. 1. v, Gay, 11 Wlieat. 367. 

(«•) Lnther v. Boiden, 7 How. Ij Jeffterson (/) Lavin t. Emigrant Indnst. SaT. Bank, M 

Branch Bank v. Skelly, 1 Black, 436. Blatchf. 11 j S. C. 1 Fed. Rep. 641. 
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ating estâtes in fee ;(&) but the mère construction of a will by a state court 
does not, as the construction of a statuts of the state, constitute à rule of 
décision for the courts of the United States, uniess such construction hadbeen 
so long acquieseed in as to beeome a rule of property.(Z) 

It applies to principles establishing title to reaJ property,(m) and the con- 
struction by the state suprême court of the state statutes establishing the rule 
of property.(«) ïhis rule of décision does not apply on the gênerai principles 
of equity, not controlled by local law or usage,(o) nor to remédies at common 
law or in eqmty,(p) but a non-resident complainant can ask no greatei- relief 
than he could were he to resort to the state courts, (g) The rule applies on 
questions of jurisdiction of inferior courts of the state under state laws,(7-) as - 
on a question to subject légal and équitable interests in real estate to the 
claims of creditors,(s) but not to the practice of allowing ejectments to be 
maintained on équitable titles,(<) nor to state laws regulating proceedings on 
exécutions and other process in suits at common law,(M) nor to ail rules gov- 
erning procédure and practice ;(c) but it applies to rules of evidence(«i) and to 
the statute of limitations of the state, (a;) as limitations of actions and exécu- 
tions on judgments,(2/) except where the laws of the United States otherwise 
provide,(z) as in patent cases, (a) 

The décisions of state courts will be foUowed as to the construction of a 
contract declared by the state court void, on the gênerai principles of public 
policy, uniess the question was whether the législation impairs the obligation 
' of the contract. (6) It applies to the interprétation of con tracts made by the 
state, as statutes authorizing municipal corporations to subscribe to aid rail- 
roads extending beyond the limits of the city or eouhty, and to issue bonds 
according]y,(e) and to the question as to the validity of municipal bonds issued 
by the sta,te,(d) but not to a question of contract made by the state, which 
violâtes tbe constitution of the United States, (e) So it applies to the construc- 
tion of a state grant, as a ferry franchise.(/) — [Ed. 

(fc) Van Rensselaer t. Kearney, 1 J How. 297 j («) Wayman V. Southard, 10 Wheat. 1 ; Ross v 

CarroU v. LeBsee of Carroll, 16 How. 275. Dnval, 16 Pet. 45. 

(0 Lane v. Vick, 3 How. 464. (c) Brown v. Van Braam, 3 Dali. 344. 

(m) Snydam v. Williamson, 24 How. 427; (to) Hanssknecht v. Claypoo!, 1 Black, 431. 

Chicago City v. Hobbins, 2 Black, 418. (x) LefflngweU v. Warren, 2 Black, 699 j Say les 

(n) Green V. Neal, 6 Pet. 291 ; Hoss v. Duval, 13 v. Oregon Cent. E. Co. 6 Sawy. 31. 
Pet. 46; Lanriat v. Stratlon, 18 Blatchf. II; S. C. (y) Sayles v. Oregon Cent. E. Co. 6 Sawy. 31; 

Il Fed.Bep. 107; citing l'olk's Lessee v.Wendel, Say les v. Louisville City B. Co. 9 Fed. Rep. 613. 
9 Cranch, 98; Jackson v. Chew, 12 Wheat. 162; («) Sayles v. Oregon Cent.R. Co. 6 Sawy. 31. 

Nlohols V. Lefy, 6 Wall, 433. (a) Id . 

(o) Neves v. Scott, 13 How. 268; Montejo v. (S) Delmas v.Ins.Co. 14 Wall.661. See Bridge 

"wen, 14 Blatchf. 326. Proprietors v. Hoboken Co. 1 Wall. 145. 

(î>) Robinson v. Campbell, 3 Wheat. 212. (c) Gelpcke v. Dubuque, 1 Wall. 175. 

(«) Ewing V. St. Louis, 5 Wall. 413. (d) Mitchell v. Burlington, 4 Wall. 271. 

(r) Jeter v. Hewltt, 22 How. 352. (6) Bridge Prop. v. Hoboken Co. 1 Wall. 145. 

Cs) Nlchois V. Levy, 5 Wall. 433. See Delmas v. Ins. Co. 14 Wall. 6j1. 

(0 SheUbnrn v. De CordOTa, 24 How. 423. (/) Conway T. Taylor, 1 Black, 603. 

3ee MeoTU V. CUttent' Not. Bank, notes of cases, poit. 
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A.T0HISON ». M0EEI3. 
{Circuit Court, JT. D. Illinois. M»rch 6, 1882.) 

PalVlLBGB oy WlTNESS. 

Where a non-resident of the atate is in attendance on a trial in the circuit 
court as a witness in a case therein pending, he is privileged from service of 
summons in a civil action issued from a state court of sucli state, and tlie priv- 
ilège extends to a reasonable time after tbe disposition of the cause tp enable 
him to retum to his own state ; and if in sucli case he is served with a sum- 
mons from the state court, the fact that he flles in that court a pétition and 
bond for removal under the act of congress does not prevent him from object- 
ing to the service when the case is removed to the circuit court of the United 
States. 

Quigg à Tuthill, for complainant. 

Doolittle é McKey, for défendant. 

Decmmond, C. J. The défendant, a résident of the town of Sha- 
ron, Walworth county, Wisconsin, on the seventh day of February 
last was subpœnaed, under section 876 of the Eevised Statutes of the 
United States, as a witness in this court on the trial of a cause then 
pending. In obédience to the subpœna he attended court, and while 
in Chicago, on the ninth day of February, was served with a writ of 
summons in this case, issued out of the superior court of Cook 
county, in this state, The parties in this suit, and in the suit for- 
merly pending in this court, were ail différent. This cause has been 
duly removed from the superior court to this court under the act of 
congress, and an application is now made to set aside the service. 
It is founded upon an affidavit, from which, and from the admissions 
of the parties, it appears that the défendant preaented himself in 
court to testify as a witness on the subpœna served upon him ; and 
that while in Chicago, thus in attendance on the court, and be- 
fore the trial of the case, the summons in this case out of the supe- 
rior court was served upon him. If the privilège of a witness oper- 
ated at ail upon the défendant, it would protect him so as to give him 
a reasonable time after ths disposition of the cause to go home. It 
is not claimed in this case that there was any effort to influence the 
witness to corne to Chicago with a view of having the summons 
served upon him ; and the gênerai question in the case may be con- 
sidered to be this : Whether a person who attends a court in this state 
as a witness, being a résident of another state, is, while thus in 
attendance as a witness, subject to the service of process of summons 
in a civil action. Ail admit he is not subject to arrest while thus in 
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attendance as a witness, or while coming or going. The only difiS- 
culty is whether he ean be served with process of Bummons ; and I 
hâve corne to the conclusion that he cannot. 

It is not necessary to go through ail the cases upon the subject, 
but a few of them may be referred to. In some of the states it has 
been decided that the privilège of a witness is limited to the case of 
freedom from arreôt. CatUttx. Morton, 4 Littell, 122; Legrandy. 
Bedinger, 4 T. B. Mon. 539; Sadler v. Ray, 5 Eich. 523; Hunter v. 
Cleveland, 1 Brevard, 167; Page v. Randall, 6 Cal. 32. 

In New York and Pennsylvania it is held that the privilège extends, 
in such a case as this, to freedom from the service of civil process on 
the witness. Norris v. Beach, 2 Johns. 294; Hayes v. Shields, 2 
Yeates, 222; Persan v. Grier, 66 N. Y. 124; Seaver v. Robînson, 8 
Duer, 622 ; Coburn v. HopkinSf 1 Wend. 292 ; Taft v. Tloppin, Anthon, 
Nisi Prius Eep. 255 ; Sanford v. Chase, 3 Cow. 881. 

In Coburn v. Hopkins the court refers to a distinction between the 
case of a witness résident in the state and one who is a non-resident 
witness, and attends in the courts of New York. See Parker v. Hotch- 
kiss, 1 Wall. Jr. 269, for other cases decided in Pennsylvania. 

In the fédéral courts the weight of authority seems to be in favor of 
the more libéral view of the subject. In Lyle v. Goodwin, 4 McLean, 
29, the question is not presented entirely free from every other con- 
sidération, because in that case the service was made whUe. the per- 
son (a judge of the suprême court of the state) was actually engaged 
in the performance of bis judiciâl duties; and therefore it might be 
said that he was in the same condition as a witness who was in act- 
ual attendance in court. If a judge were upon the bench and trans- 
acting business in court, it would not, I présume, be claimed that he 
could be then served even with a summons ; but the reasoning of the 
court in Lyle v. Goodwin is in accordance with the ruliiigs of the cases 
in Pennsylvania and New York. In the case of Lyle v. Goodwin, 4 
McLean, 44, another case with the same parties, Judge McLean appar- 
ently did. not f oUow ail the reasoning of the district judge of the court 
in the other case ; and he held that the service on the défendant in 
that case, while not actually engaged in the performance of his judi- 
ciâl duties, though about to départ for that purpose, was good. 

In Blight v. Fisher, Pet. G. G. 41, Mr. Justice Washington held that 
the privilège of a suitor or witness extended only to exemption from 
arrest. In Parker v. Hotchkiss, already cited, the case of Blight v. 
Fisher is overruled by Judge Kane, and, as he says, with the concur- 
rence of Mr. Justice Grier and Chief Justice Taney, of the suprême 
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court of the United States. That was a case where the suit in wWch 
the person claimed exemption had been distnissed and a summons 
was issued on the same day and served on him at his lodgings ; and, 
as already stated, the cases in Pennsylvania are cited and approved. 

In Juneau Bank v. McSpedan, 5 Biss. 64, the court decided that 
where a non-resident défendant came within the state as a party for 
the purpose of defending his suit, that he could not be served with 
process in another suit, although the prior suit had been first dis- 
missed; that is to say, he was entitled to his privilège as a party 
coming, remaining, and going. The court, in Brooks v. Farwell, 4 
Fed. Eep. 166, décides the question in the same way. 

In Wilder \. Welsh, 1 McArthur, 566, the court held that the priv- 
ilège of a witness in attendance upon a congressional committee was 
uo higher than that of a member of congress, and that he might be 
served with summons as a défendant in a suit commenced in that 
court* A member of congress is, by the express language of the con- 
stitution, free f rom arrest during his attendance upon congress ; but 
it would seem if a witness in court is entitled to freedom from the 
service of summons, a witness before a committee of congress ought 
also to be exempt. He can no more disobey the subpœna or order of 
the committee than a witness can disobey a subpœna issued from a 
court. And see Bridges v. Skeldon, 1 Fed. Eep. 42. 

In Scudder v. Union Nat. Bank,- 91 U. S. 406, the question was 
somewhat discussed. The facts in that case were that Scudder, who 
was a member of a firm in St. Louis, was sued in Missouri by the 
Union National Bank of Chicago. While that suit was pending, and 
testimony being taken in Chicago, Scudder came to Chicago to be 
présent during the taking of the testimony, and while in Chicago he 
was served with process of summons out of this court by the same 
plaintiff for the same cause of action; and thereupon the suit in 
Missouri was dismissed, and the question arose whether the process 
of summons under those circumstanoes could be served upon Scud- 
der. It was objected that Scudder was entieed to eome into this dis- 
trict in order that he might be served with process, and the suit 
might be litigated hère instead of in St. Louis. There was also a 
question in the case whether it was necessary for him to be présent 
during the taking of testimony. AU that the suprême court in its 
opinion states upon the subject is this : "It is not necessary to ex- 
amine the question whether a déniai of the motion to set aside the 
Bummpns can be presented as a ground of error on this hearing ; the 
facts are go clearly against the motion that the question does not 
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arise." It does not appear what reasons influenced the court to 
make this statement; whether the principal question in this case was 
distinctly considered in that, or wliether the présence of Scudder was 
considered unnecessary in the taking of the déposition, or whether he 
was in a condition to claim the privilège of a party or witness while 
attending court. See Plimpton v. Winslow, 9 Fed. Eep. 365; Mat- 
thews V. Puffer, 10 Fed. Eep, 606. 

It may be said that thus to extend the privilège of a witnesa is 
going very far to protect persons in their attendance on the courts. 
The answer to this, by the courts whieh hâve decided in favor of the 
privilège, is that a witness who is yequired to attend a court, espe- 
cially from another state, should feel he is not subject either to arrest 
or to the prosecution of a civil suit. He may be a debtor to various 
parties in the jurisdiction where he is required to attend; and, if he 
is, he may fear suits, and that may prevent him from attending to 
testify in a cause; and it is because testimony given by a witness in 
open court is considered so much more valuable than any oth'er kind 
of testimony by a witness that the courts bave been so libéral in 
extending his privilège. 

Another question made in this case which it is necessaiyto décide 
grows out of the fact that the défendant, when he was served with 
summons, went into the state court and moved, upon pétition filed 
and bond given under the act of congress, that the cause should be 
removed from the state to the fédéral court. It is claimed that this 
was an appearance which admitted the suffieiency of the service upon 
him, and that it is not compétent for him, after those proceedings, to 
corne into this court and move to set aside the service. Th'ere was, 
in fact, no appearance entered in the state court, nnless the filing of 
a pétition and the giving a bond constituted an appearance ; but I 
think it was not, in any event, such an appearance as to deprive the 
défendant of the right to make objection in this court to the service 
of summons. In fact, it may hâve been, among other reasons, for 
the very purpose of objecting to the service of summons the défend- 
ant requested that the cause should be removed to the fédéral court, 
because in a proper case a party has the right to the opinion of the féd- 
éral court on every question that may arise in the case, pot only in rela- 
tion to the pleadings and merits, but to the service of process; and it 
would be contrary to the manifest intent of the act of congress to hold 
that a party who has a right to remove a cause is foreclosed as to any 
question which the fédéral court can be called upon under the law to 
décide; and I hâve no doubt this is such a question. Whether, if 
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the défendant had made a formai appearance, independent of the 
application for removal, he could hâve objected to the service of pro- 
cess, is a question it is not necessary to décide hère. 

For the reasons already given the service of the summons in thia 
case must be set aside. 

See Plimpton v. Wînslow, 9 Fed. Rep. 365. 



In re Llotd, Bankrupt. 
(Dittriei Court, W. D. Penmylmnia. April 22, 1882.) 

1. Baskbttptot— Sale bt Assignbb. 

Where assignées in bankraptcy made a lumping sale of the Ijankrapt's real 
estate, which should hâve been sold in separate parcels in accordance witli a 
town plan, and by reason of auch mistake in the manner of sale the property 
was greatly sacriflced, the court will set aside such sale even af ter confirmation, 
no deed having been executed. 

2. Samb — Indbmnification. 

But the purchaser having acted In entire good faith sliould be fuUy and, lib- 
erally indemnlfled for ail damagos, costs, and expenaes to which he has been 
Bubjected, and the order setting aside the sale will be conditioned upon his 
indemnification. 

In Bankruptcy. Sur pétition of assignées to set aside sale of real 
(.-.'ite to Christian Brenicka. 

'eorge M. Reade and George S^iras, Jr,, for assignées. 

.' rmiel S. Blair, for purchaser. 

AcHESON, T>. J. It is said by Mr. Justice Miller in Railroad Co. v. 
Soutier, 5 Wall. 662, that "the act of confirming or setting aside a 
sale made by a commissioner in chancery of ten involves the exercise 
of judgment and discrétion as délicate as that called for by any function 
which belongs to the court." Of the truth of this observation I h ave 
had lively expérience in dealing with the présent case. The évidence 
inpresses me with the good faith of Mr. Brenicka from first to last, 
and were this a contest simply between him and the assignées per- 
sonally, I would refuse to interfère with the sale, in view of ail the 
circumstances. But the real parties on the side of the pétition are 
the innocent creditors of the bankrupt. 

Notwithstanding the want of précision in the pétition, and the con- 
fusion which characterizes the testimony taken to support it, one fact 
is plain, viz. : that the assignées made a lumping sale of 21 acres of 
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ground lying within the limits of Altoona, constitating part of the 
gênerai city plan, and divided into blocks by the avenues, streets, and 
alleys of the plan. This was the real mistake the assignées made. 
The court would net hâve authorized the sale of this property by the 
acre nor conârmed the sale, had the facts been disclosed. The reg- 
ister reports that (exclusive of highways) the blocks are susceptible 
of such subdivision into ordinary city lots as to giye five lots to the 
acre, and that thèse lots were worth at the time of the sale $100 
each. Perhaps this estimated value is too high, but the uncontra- 
dicted évidence tends to show that the property was greatly sacrificed 
by reason of the improper manner in whioh it was sold. The loss to 
the creditors is apparently so very great that a sensé of duty to them 
constrains me to take off the confirmation and set aside the sale. I 
hâve nodoubt of the power of the court to set asidé a sale even after 
confirmation, (no deed having yet been exeouted,) where it appears 
that the property has been sold at a great undervalue on account of 
such mistake in the manner of sale as thèse assignées made. Âct of 
June22, 1874, (18 St. at Large, 178;) 1 Bump, Bky. 567; 2 Samuel, 
Ch. 1288; ConneUy v. Philadelphia, 86 Pa. St. 110. But where the 
court is obliged to order a resale of property purchased in good faith, 
the former purchaser should be fuUy and liberally indemnified for ail 
damages, costs, and expenses to which he has been subjected. Dun- 
can V. Dodd, 2 Paige, Ch. 99, 101 ; 9 Paige, Ch. 264 ; 2 Daniell, Ch. 
1284, note. 

Mr. Brenicka is entitled to the fullest indemnity. He purchased 
and has acted throughout in the best of faith. He borrowed money to 
make his hand payment, and without any fault of his own has been 
involved in the expenses and losses of a vexatious lawsuit. He had 
a perfect right to resist a resale, and to employ counsel to oppose 
this application. Duncan v. Dodd, supra. For his indemnification 
I think he is equitably entitled to reçoive the sum of $1,000. The 
assignées once offered hîm half that amount. The order to set aside 
the sale will be conditional. 

And now, April 22, 1882, upon considération, the order heretofore 
made, confirming the sale to Christian Brenicka, is rescinded and 
said sale set aside, upon condition, however, that out of the f unds of 
the bankrupt's estate the assignées pay to said Brenicka the sum of 
$1,000; the eoatb of this proceeding to be paid out of the estate. 
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Merbiam V. Smith and oLhers. 
{Circuit Court, V. Massaehusett). April 37, 1882.) 

1. Patent— RiGHTS of Assignée. 

The mère assignment of a patent would give the assignée no right to dam- 
ages or profits already accrued ; but where thedeeds of assignment contain the 
words " also, any and ail claims which I now hâve or may hâve against any 
person or persons by reason of any inf lingement of the said patent, or any part 
thereof," the case will be considered as if the assignors were plaintiffs. 

2. BoTH Parties Innocent— Rule of Diligence. 

"Where there was no acquiescence on the part of the patentée, nor conacious 
infringement on the part of the défendants, there was no moral delinquency on 
either side, or an actual estoppel ; and where both parties are innocent, dili- 
gence should be required of him whose property is to be protected. 

3. iNFRmGEMBNT—RBiiiBF— Damages. 

In case of an infringement under such circumstances, an injunction should 
be grauted, and damages which a court of law would give. 

In Equity. 

Benj. F. Thurston and Freà'k P. Fish, for complainant. 

Geo. L. Roberts é Bros., for défendants. 

LowELL, C. J. This bill is brought for an injunction and account, 
upon patent No. 49,349, issued August 8, 1865, to Benjamin U. 
Lyon, the inventer, and to his assignées and partners, ail of Stam- 
ford, Connecticut, for an improved machine for forming welts, by 
means of pressure rollers and guides, combined and operating as 
shown in the spécification and drawings. 

The inventor and his partners were carriage-makers, and the 
machine was found useful in forming the leather trimmings used in 
their business, and it was so used by them for about 16 years. 
Two or three years after the date of the Lyon patent, one Stimpson 
iutroduced a machine for making stay-strips for the seams of boots 
and shoes. This machine, improved somewhat from an English 
modal, has gone into very gênerai use, and bas become of great 
value in the important branch of manufacture to which it has been 
applied. 

I bave no doubt, upon the évidence, that the Lyon machine was 
new and useful, and that the Stimpson machine, which has been 
used by the défendants and a great many others, infringes the Lyon 
patent. Stimpson, and the manufacturers of boots and shoes, were 
wholly unaware of the existence of this patent ; and the patentées 
were equally ignorant of the Stimpson machine. 

An iûteresting question thereupon arises, how far a court of equity 
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chould go in decreeing profits for past infrîngenietits rmâer such very 
peculiar eircumatiaiiees. The original owners of the patent ne\er in- 
troduced the machine into gênerai use, though they found it of some 
value in their own business. The plaintiff bought the patent of them 
for a trifling snm, to strengthen his position in the serious litigation 
between thèse parties oonceming stay-strips for boots and shoes, and 
the machinery for making and applying them, in which two or three 
différent cases hâve already been decided in this court. The mère 
assignment of a patent "wonld give the assignée no right to damages 
or profits already acorued. Elwood v. Christy, 18 C. B. (N. S.) 494. 
But thèse deeds ail contàin the following words : " Alsô, any and ail 
claims which I now hâve or may hâve against any persdii or 
persons by reason of any ihfrîngement of the said patent, or any 
part thereof." I shall, therefbre, consider the case as if Lyon and 
his partners -were the plaintiffs. 

A practice has grown up in the circuit courts of looking upon a 
patentee's remédies at law and in eqnity as concurrent, and iipon bis 
right to profits as something which follows necessarily from the es- 
tablishment of his title. But it has been décided by thie suprême 
court at this term that a court of equity is to proceed under the 
patent law just as it does in aiiy^other case of a violated légal right, 
and to grant relief only when the remedy at law is inadéquate. On 
this principle the décision in that case was that a MU for an accoùnt 
of profits wiil not be sustained if brought iàfter the patent has er- 
piréd, because there can then be no injunction. Root v. Lake Skoré, 
etc., Ry. Co. 11 "Fed.B.sp. Si9, -note. 

That décision puts this case in the same Une with cases npôn pat- 
ents, trade-marks, and copyrights, in Englaùd, before the Jurisdic- 
tions of law and equity were blended by the late jiidicature act. 
"Now, however, an action for past infringement of an èxpired' patebt 
may be brought in the chancery divisioû as well as in' any' other 
division of the high couirfc of justice." Johns.'Pat. Man. (4th Ed.) 
234. The question for mô is, what was the rule beforô this statute ? 

This question may be answered in the wôrds Of Lord Broughâm, 
who déclare^ it to be a principle of equity "that à pàrty who clainied 
a right should not lie by, and by his silence or acquiescen«e induçe 
another to go on expending his money and incurring lîlsk, and altier- 
wàrds,^ if profit has been made, corne and clâim a share in that 
profit." Crossley v. Derhy Gag L. Co. 1 Webst-'-Pat. Cafe. 120: ÎJPhis 
principle was applied by the suprême court to a case ôf tradeirmârka 
(McLean V. Fleming, 96 U. S; 245) in which an injunctioii Was 
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granted, but no aceountot profits beopi^seof the long aequieseence of 
the plaintiff. To the authorities cited in the learned opinion of Glif- 
ford, J., in that case, may be added Baily v. Taylor, 1 Euss. & M. 
73 ; Parrott v. Palmer, 3 Myl. & K. 632. 

. This case différa from ail those which I bave seen in this, that 
there was no aequieseence on the one side nor conscious infringement 
on the other, as I bave already shown. It cannot be said, therefore, 
that there was the slightest moral delinquency on either side, or an 
actual estoppel. The simple inquiry is, whiqh party must suffer for 
the delay? 

It seems to me clear that the patentées should be left to their action 
for damages, One ground of the liability to account for profits is 
that the plaintiff may be supposed to hâve lost what the défendant 
bas m^de by infringing the patent ; but in this case the patentées 
had no intention of making machines to be used in the manufacture 
of boots and shoes, Tbey were evidently not aware that they had 
loçt the profits which are now demanded, for they sold their patent, 
if the deeds express the truth, for $10Q and a license to use the 
invention in: their own business. In truth, there was no interfér- 
ence, and the very fact that botb aides were so long in ignorance of 
this patent, and of its infringement, proves this. The damages which 
a court of law would give are therefore sufficient for this case. 
Sinoe both: parties were innocent, diligence should be required of him 
wbp bas property to be protected; the burden must be on him. The 
registration of his patept may be constructive notice; but it is to be 
observed that the Lyon patent purported to apply to a différent trade, 
and tbat the Stimpson machine was not patented,so that no one had 
occasion to go to the patent-office or make any inquiries upon the 
subject. There yf&e, therefore, no want of diligence on the part of 
the manufaoturers ; and, as courts of equity look to factsrather than 
constructive or arbitrary conclusions, when they can do so without 
interfering with légal rights, it foUows that, the party holding the 
affirmative, and asking for the interposition of the court to give him 
profits rather than damages, must f ail. 

It does not foUow that an injunction should not be granted ; that is 
given, of right, when a légal title is to be yindicated, and there is no 
estoppel, {FuUwood v. Fullwood, L. R. 9 Ch. Div. 176;) nor that there 
should not be an acc(?unt fjfom the time of notice to the défendants 
pf the pla,intiff 'a claim. Edehten v. Edelsten, 1 De G., F. & J. 185. 

Decree for an injunction, and an account from the date of the bill, 
or of any earlier notice to the défendants of the plaintiff' s title. 
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Gkeen ». Fbench. 
^Œreutt Uowrt, D. Mio Jersey. March 28, 1882.) 

1. PxTBaîTS FOB Intentions— Issues Presented— Pbacticè. 

"Where issues hâve been often presented, diycussed, and decided in co- 
ordinate courts, agreeing in the construction of a parlicular patent, unlessne'vv 
features in the case distinguishing it from cases elsewhere adjudicated, the 
décisions of such co-ordinate courts should be accepted as iânal until the 
suprême court has had an opportunity to review and reverse their judgmentsi 

2. 8amb— Anticipation— B0RDBN of Proof. 

The patent being prima f acte good, the burden of proof on a question of an- 
ticipation is upon the défendant. 

3. The Dkivbn Well. 

Patent No. 73,425, known as "The Drlven-Well Patent," issued'îor an im- 
proved method of sinking artesisn wells, Md, upon a conflict of testimony, not 
anticipated. 
1. Same— Rkibsub— Vaijditt of. 

Where the validity of a reissué has been fully considered and adjudicated in 
other cases, and where, in the unsettled condition Of the law, arislrig f rom récent 
décisions, a case involving the laW is actually pending^on appeal before the 
suprême court, this court will refrain from expressini; an opinion. . ' 

In Equity. 

J. C. Clayton and A. Q. Keashey, for complaînant. 

Wm. B. Maxon and Jas. Buchanan, for défendant. 

Nixon, D. J. This is a suit in equity, brought against the défendant 
for the infringement of reissued letters patent No. 4,372, granted to 
Nelson W. Green, assignor of the complainant, on May 9, 1871, for 
an "improvement in the methods of constructing arfcesian wells." 
The original patent, No. 73,425, was issued to said Green, January 
14, 1868, upon his application therefor, filed May 17, 1866. The 
patent is popularly known as "The Driven-Well Patent," and the 
validity of the reissue has been the subject of controyersy in the 
circuit courts of several districts, almost without a parallel in the 
history of patent litigations. It appears in this case that the con- 
test began with the suit of Andrews v. Carman, before his honor, 
Judge Benedict, in the eastern district of New York; was continiied 
in the several cases of Andrews v. Wright, before Judges Dillon and 
Nelson, in the district of Minnesota; 6î Hine v. Wahl, before Judge 
Gresham, in the district of Indiana; of Andrews v. Cross, before Judge 
Blatchford, in the northern district of New York; and of Andrews v. 
Creegan, before Judge Wheeler, in the southem district of New York. 
AU thèse cases resulted in sustaining the validity of the patent, and 
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in a deeree in favor of the complaînants. It does not appear that 
any except one of them hâve been taken up to the suprême court on 
appeal, but hâve been acquiesced in by the respective défendants. 
Uuder thèse circumstances it vould seem that the time had arrived 
when controversy over delermined questions should cease in the 
subordinate courts. When six learned judges in différent districts 
hâve substantially agreed in the construction of a patent, another 
judge in a co-ordinate court, under the same state of facts, should 
acoept their décision $8 final, until the suprême court hâve had the 
opportunity of reviewing and reversing their judgment. Accordingly, 
TFhen the case was called for hearing, I stated to the counsel that I 
was unwilling to take the time of the court in listening to the dis- 
cussion of issues, which had been so often presented, discussed, and 
decided, and that unless my attention was called to features in the 
case which distinguished it from those elsewhere adjudicated, I should 
be inclined to order a deeree for the complainant oh the aùthority of 
the suits in pther districts. 

The counsel of the respective parties agreed that ail the testimony 
in the présent case in regard to theexistence of a driven well in the 
premises of Timothy H. Buxton, at Warsaw, in the state of New 
York, as early as the spring of 1858, was new, and had never been 
introduced or considered in any of the other cases. The argument, 
therefore, at the hearing, after the suggestion of the court, was 
mainly directed to the question whether in fact any well was there at 
that date, which, in its process, construction, and mode of opération, 
anticipated the alleged invention of Green. 

I hâve given the évidence caref ul considération, and find it so con- 
tradictory that I am quite perplexed in reaching a décisive judg- 
ment. Having no reason to suppose that any of the witnesses mean 
to distort the truth, it is clear that some of them are mistaken, and 
that it is hard to reconcile the many conflicting statements in-regard 
to the facts of the case. 

The principal witness in favor of the existence of a driven well in 
Warsaw as early as the spring of 1858 is Mr. Timothy H. Buxton, its 
alleged inventor and the owner of the premises where it was put 
down. He describes how it was done. "In the first place, " he says, 
"I took a pièce of gas-pipe « * * of the length I wanted and 
drilled in one end small holes sufficient to let water in, and then had 
à, plus tumed io put in the bottom end of the pipe, with a shoulder, 
80 that the plug wouldn't drive up into the pipe ; one end being small 
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enough to go up into the pipe, say four inchcs." This plug, about 10 
inches in length from the shoulder and tapering to a point, was put 
in the bottom of the pipe. He then took a common crowbar, made a 
hole in the ground as far as he could with it, and then put the pipe 
in the hole and drove it down the depth that he supposed he could 
find water ; then too)i a bar of round iron and put it in the pipe and 
punched out the -wooden plug in the bottom; then screwed a cast- 
iron pump to the top of the pipe, began to pump and get water. He 
further states that Mr. Hiram Adams tumed the block wbich was 
used for a plug at the lower end of the pipe, and drilled the holes in 
the pipe; that the pump, as thus constructed, was in constant use 
for smith purposes in the blaeksmith shop for several years; that it 
was takenup when the ground was built over where it stoodj and was 
afterwards put down again in the new shop, between the forges, in 
the same manner as above described when it was first made. It is 
well to remember in this connection, and in view of the testimony of 
John West, to which référence will be made hereafter, that Mr. J3ux- 
ton stated, at a subséquent stage of his examination, that West was 
présent during the whole timé of putting down the second driven well 
in the ne-v? shop and dictated about it. He is strongly supported by 
the testimony of Hiram E. Adams, who carefuUy and minutely 
describes a pump that he saw put down on Buxton's premises on the 
west side of the blaeksmith shop, north of the door and about two 
feet from the wall. He says that in the spring of 1858 he formed a 
partnership with one Silas J. Fargo for carrying on the business of 
tuming, sawing, and planing; that it continued for one year, to the 
spring of 1859; that they occupied a shop belonging to G. & T. 
Buxton, and were to do their turning and sawing in their wagon busi- 
ness in considération of their furnishing the shop; that when they 
took possession there was only one well on the Buxton premises; 
that during the year 1858 a pump was put down; that at the request 
of T. H. Buxton he tumed a hickory plug for the end of an iron pipe 
and helped drill holes in the side of the pipe and fitted the plug to 
the end. The pipe was about an inch and a half in diameter and 
from 10 to 14 feet in length. The witness recoUects seeing workmen 
sinking the tube in the ground and attaching a pump to the upper 
end, which was about two and a half feet above the ground ; that 
water was obtained by pumping, and used in the work of the blaek- 
smith shop for probably two or three years afterwards ; that he used 
the water from the pump for his own work on the premises ; and that 
T.ll,no.6— 38 
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he was in à Une of persons to furnish water from it to extinguish the 
first fire of Hurd & Gates' planing-mills, which occurred in the year 
1859. 

Eli Dibble testifies that he was a carriage-maker in the employ of 
the Messrs. Buxton for upward of 20 years, and left them in the 
month of September, 1861. He remembers the well north of the 
door on the west si^e of the blacksmith shop, and that water was 
pumped from it until it was drained at the fire of Hurd's planing- 
mills in 1859. He states that the well was an iron pipe stuck up 
ont of the ground, and a common cast-iron pump on top of it. 

F. L. Hain says he was a master bnilder, and did mùch carpenter 
work for the Buxtons; that in the year 1859 he shingled the roof of 
a small house, whioh stood on their premises about three rods to the 
east of the blacksmith shop. While engaged in this work he was in 
the habit of passing around the west end of the shop half a dozen 
times a day, to go to the planing-mill for lumber. He recollects the 
iron pipe sticking out of the ground, with a pump on the top, just north 
of the door, où the west side of the shop, and pumped water out of it 
a good many times. 

There is more corroborating testimony of the same sort, and it 
ail points to and descrihes the well which is covered and claimed by 
the Green patent, anàiftrue asto the date of construction his inven- 
tion is clearly anticipated. 

The patent being prima fade good, the burden of proof on a ques- 
tion of anticipation is upon the défendant. Doés the rebutting évi- 
dence of the complainant suggest a reasonable doubt of its truth ? 
He has silmmoned a number of witnesses, but it is sufficient for the 
purposes oï this case to fefer to the salient points of the testimony of 
a few of the more important. 

In the first place, thèse witnesses were ail old résidents of Warsaw, 
and they agrée in the statement that the first driven well they ever 
heard of in that town was put down in the street in front of the barn 
of the brick hôtel propérty in the summer or fall of 1865, and that 
it attracted much attention at thetime, and was discussed by the oit- 
izens generally as a new invention. 

In view of the number of witnesses who now testify to their knowl- 
edge that Buxton invented and sunk another driven well of the same 
construction as early as the year 1858 or 1859, it seemsrather sin- 
gular that ho one then remembered or adverted to the fact of its pre- 
vious existence and use in the town. 
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In the next place, Elihu R. Benson, Charles P. Williams and Cial- 
vin W. Bisby were in tiie employ of the Buxtons in their manuf actur- 
ing establishment for a number of years, including the years 1858 
and 1859. They were on the premises daily, and give intelligent ac- 
counts of the sources whence they procured water for carrying on thè- 
work of the manuf aetory. They severally testify that no driven well 
existed there to their knowledge, and they do not understand how it 
could hâve been there without coming under their observation. 

Chester P. Hurd and Ira N. ïïurd were in the lumber trade in con- 
nection with the firm of Hurd & Gates, whôse place of business was 
immediately in the rear of C. & T. Buxton. Their mode of access 
was along a 15-foot lane or alley, over the Buxton premises. , They 
were thus obliged to pass and repass to and from their work and 
meals every day. Their occupation also made it necessary for them 
to visit the shops of Buxton daily. They distinctly rëmember the 
dug well, — an ordinary stoned well, near one corner of the blacksmith 
shop, — but they never heard of a driven well in Warsaw before the 
year 1865. If there had been one on Buxton's property they think 
that they should bave ktiown and remembered it. 

The testimony of John West renders it still more incredible that a 
driven well existed in Warsaw in the year 1859. He states that he 
bas lived in Warsaw for 28 years past; that he never heard of & 
driven well there until the summer of 1866, when two or three men 
came from Bath or Penn Yan and put down one on the brick hôtel 
property; that it excited great attention as a novelty- — a hundred 
men or more being présent; that he obtainedthe right to drive thesfr 
wells in Warsaw shortly afterwards, and put down in the town from 
75 to 100; that Mr. Buxton employed him to sink three in différent 
places on his property, one of which was in his blacksmith shop;; 
that he paid him the usual royalty for the patent-right ; and that ail 
this occurred in the earlypart of the year 1867. The oircumstances 
attending the sinking of the well in the blacksmith shop are so incon- 
eistent with any theory that Buxton had previously invented and 
used a few feet distant, for several years, a driven well, that I quote 
his statement of what took place. The witness says : 

" He [Buxton] took me into the shop and showed me where he wantecl the 
well ; asked me if I thought I could make a drive well there. I told him I 
thought I could. He said 'he had a good well, a dug well,. just outside of the 
shop; plenty of water, but it got dirty; and thought if he had a drive welL 
inside it would be better for his boys.' " 
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Such évidence greatly impairs the force and value of the testimony 
offered to prove the prior invention and use of the driven well. 
Green's invention was in the year 1861, Buxton says that a few 
years elapsed — how many he could not say — between the time of his 
sinking the first driven well and the date when West put down the 
second, and he is unable to indicate the year when the latter took 
place. Nor does he attempt to explain why he paid another a royalty 
for the privilège of using his own invention. A memory so defective 
as to allow its possessor to forget, in a few years, that he has made 
one of the most remarkable inventions of the century, cannot be depended 
on for accuracy in the statement of transactions which took place 
20 years ago. 

The complainant is entitled to a decree. 

It will be observed that I hâve made no référence to the évidence 
and argument on the question of the validity of the reissue. I hâve 
purposely refrained from expressing any opinion : (1) beeause it 
has been fully considered and adjudicated in the other cases; 
and (2) beeause, in the unsettled condition of the law, arising from 
some récent décisions of the suprême court, I prefer to leave that tri- 
bunal to détermine it in the case now pending on appeal from the 
circuit court of Indiana. 

Note by Counsel. In the answer of the défendant in the above cause 
there were set ùp ail the defences used in patent causes, and over 200 
liâmes of persons alleged to have had prior knowledge of driven wells at 76 
places, including the following alleged driven wells : Slater's, at Hunt's, Liv- 
ingston county,N"ew York; Talman's,. at Preble, Cortland couiity.New York; 
and the wellat Indépendance, lowa; also 26 alleged prior American and for- 
eign patents, and 48 prior, printed, American, Freneh, English, and German 
publications. J. C. Clatton. 
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Jones ». Barkee and others. (No. 166.) 

Babeeb and others v. Jones. (No. 170.) 

Same t?. Same. (No. 246.) 

(OircuU Court, B. Maine. March 24, 1882.) 

1. Patents— Public Usa. 

Public use, in the sensé of the patent law, is proved by a single use by any 
person not the inventer, or by the inventer in an ôpen way, provided the use 
is not expérimental. 

2. SniTB ON Rbissues — BxpinATioN op Patents. 

A suit begun on one patent cannot be maintained on a reissue of that 
patent ; but, if a bill is flled on an existing patent which expires during the 
progress of the suit, an account may be ordered without an înjunction. 

3. Bbissue — Enlarging ClaiMs. 

A claim'may be enlarged in a reissued patent, but this can onlybe done^ 
when an actual mistake has occurred, not. from nxere error of judgment, buf 
a fiona fide mistake inadvertently committed, such as a court of ehancery, in 
ca«es within its ordinary jurisdiction, would correct, and such rèissue'must be 
appJied for without delay. 

Lo-wELL, G. J. Thèse three cases, argued together, relate to 
patents for cutting green corn from the cob for the purpose of pack- 
ing it in cans. Isaac Winslow, the unole and predecessor of J. W. 
Jones, appears to hâve invented or introduced this industry, -v^hich 
has become of much importance. It was found that his process was 
substantially that by which other vegetable substances hâd been pre- 
served, and so he lost his patent for the process. In describing his 
process he described a curved knife with a gauge as a convenient 
instrument for cutting the corn from the cob, and aboot 12 yeare 
afterwards he obtainéd the patent No. 51,379, now owned by Jones, 
who himself patented an improvement in the gauge. No. S4/170, also 
sued upon, One Lewis obtainéd a patent for a machine to eut corn. 
No. 94,013, which has been assigned to Jones. Thèse are the three 
patents relied on in suit No. 166. The circuit court, sitting in Mary- 
land, decided that the knife patents were void for want of nôvelty. 
Jones V. McMurray,2 Hughes, 627. In this case the Winslow knife 
is known tohave been invented a very long tinie, more than 20 yéars, 
before it was patented, which inight relieve it from. thé chargé of 
want of novelty; but it is shown to havè been used pùblicly, with 
Winslow's consent, more than two years before his application in 
1865. PuWic use, in the sensé of the patent law, is prôved by'à 
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single use by any person, not the inventer, or by the inventer in an 
open way, provided the use is not expérimental. I bave considered 
this question with great care in former cases, and will merely refer 
to them and to the latest décision of the suprême court. Under thèse 
décisions there can be no doubt that the Winslow knife was in publie 
use for years before 1865. 

The Jones patent was held, in the case first above cited, to be 
anticipated by the Oot paring knife, patented in 1858, No. 21,695, 
and I see no reason to doubt the soundness of the décision. At ail 
events, it reduces the patent to so uarrow a claim that it cannot be 
infringed by the knives of the Barker machine. 

The Lewis machine is admitted to be very crudely and impei-fectiy 
described in his speciâcation — so much bo that application was made 
to me to suspend this case until a reissue could be obtained. This I 
refused, for the reason, among others, that a suit begun upon one 
patent could not be sustained upon a reissue of that patent. Upon 
a prépondérance of the évidence I am strongly inclined to thînk that 
a mechanîc, skilled in the art of making similar machinery, could 
not make one of Lewis' machines. 

It was said incidentally, at the argument, by the counsel for Mr. 
Jones, that a reiss^e has already been obtained. The record con- 
tains no similar statement; but if this is so I do not see how aa 
injunction or account could be ordered without error. It is true that 
if a bill is filed on an existing patent, and it expires during the 
progress of the suit, au account may be ordered without an injunc- 
tion; but the surrender of a patent is an admission of the most 
solemn character that it is détective or inoperative; and when the 
patent is canoelled and a new one is obtained there is but one patent 
remaining, and that is the new one; for the same invention, indeed, 
but my decree must rest upon the patent and not on the mère inven- 
Jon. I ought to add that, in view of the state of the art, Lewis' 
claims cannot be construed to inolude the Barker machine. 

No. 246, though last in order of time, I will consider next. It 
rests upon the patent of Burt & Dunn, dated June 19, 1866, No. 
55,614, which appears to hâve been bought in the course of this liti- 
gation, and then to bave been reissued. In the original spécification 
the invention is said to consist of a séries of cutters, scrapers, and 
guides, attached to a tube and used in connection with a sliding 
frame provided with an adjustable center rod, ail being arranged as 
thereinafter set forth. The arrangement made the frame slide upoa 
roda, which caused the cutters to expand when the frame was pushed 
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forward. The two claims -were (1) for whole combinatiôn, and (2) 
for the rods. 

It is plain that the rods and sliding frame were consideired by the 
inventors to constitute the chief novelty in the machine. I find it to 
be proved that a machine of this sort was successf uUy used by" the 
patentées, but that the opération of the rods and sliding frame, 
though ingénions and useful, limited the mechanism bo that a single 
machine could not be adapted to ail the varions sizes of ears of 
corn. The later inventions, which the plaintiffs seek to stop by their 
reissne, dispense with the rods and frame, and cause the cutters to 
expand by the cob itself. ïhe défendants do not infringe either of 
the original claims. 

In the reissue the two claims are ezpanded into eîgbt, intended and 
oalculated to cover ail combinations of cutters and scrapers in a 
machine of this sort. They are qualîâed by the words "operating 
3ubstantially as described;" but, as ail cutters and scrapers must be 
80 arranged as to act upon the whole surface of an ear of corn, no 
great variation is possible. The excuse for this enlargement of the 
claims is that Burt & Dunn were the first persons who made a ma- 
chine which effected the purpose of cutting and scraping an ear of 
green corn at one opération. Under former décisions of ail the courts 
this argument might perhaps be , accepted, though the expansion is 
very considérable; but the suprême court bave lately restored the 
law to what they find to hâve been the true meaning of the act of 
eongress authorizing reissues. Miller, v. Bridgeport Brass Co. 21 0. 
G. 201. In summing up the conclusions of the court in that case 
Mr. Justice Bradley says, (page 203 :) 

"Now while, as before stated, we do not deny that a claim may be 
enlarged in a reissued patent, we are of opinion that this can only be done 
when an aetual mistake bas occurred, not from a mère error of judgment, (for 
that may be reotified by appeal,) but a real bona flde mistake, inadyertently 
committed, such as a court of chancery, in cases within its ordinary jurisdiç- 
tion, would correct." 

He goes on to show the danger and injustice to others of snch 
enlargements, and says that they must be applied for at once before 
new inventions hâve been made. He intimâtes that two years, in 
analogy to the law of forfeiture, wotild be the utmost possible limit 
of time; but, as I understand the opinion, that anything like ;two 
years would be inadmissible in ordinary cases. 

This reissue was obtained 13 years after the patent waa granted. 
and is open to ail the objections pointed out in the gênerai reasoning 
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ol the opinion, though the case itself is not exactly like the principal 
one. 
This bill must be dismissed. 

No. 170. This case isbrought upon the patent issued in 1875, No. 
159,741. The machine of Barker bas been found much more useful 
than any which preceded it; but the défendant contends that the pat- 
ent is Toid, because it différa from its predecessors only struûturally, 
and that the spécification does not sufficientiy acknowledge the state 
of the art, and therefore appears to claim altogether too much. It is 
true that several machines, besides those of Burt & Dimn, and of 
Lewis, had been patented before Barker ; and that they ail contain 
the similar éléments of cuttera and scrapers, and a rod to force the 
corn forward, and that Barker takes no notice of any of thèse ma- 
chines. But though patentées must,at their péril, know ail that has 
gone before in the art, yet this is a conclusive presumption ratber 
than a fact; and if they do not hâve this knowledge, or do not espe- 
cially exclude, either by nàme or otherwise, ail previous inventions, 
which in many arts would be impracticable, yet it is allowable to con- 
strue the elaims of a patent with référence to what has gone before, 
and to give the patentée the benefit of the restricted claim which 
results from such construction^ So construed, I consider it quite 
clear that Barker's elaims are valid. I adopt, without recapitulating 
them, the views, in the main, of his expert, Mr. Shepard, on this 
point. Indeed, it is only by assurning that the elaims are to hâve a 
verybroad construction that the défendant and his expert make them 
void. Even with the narrowest construction the défendant infringes ail 
but the second claim. He intended to make a machine like Barker's, 
I think, if he could not in vent substantial différences. He has made 
some changes, but they are additions rather than substitutions. If 
it were true, as the défendant believed it to be, that Barker in- 
fringed Lewis, it would not fdllow that the owner of the Lewis patent 
had a right to infringe Barker. 

I am aware that in one particular the machines made and used 
and sold by Barker differ from his spécification, and that the défend- 
ant adopts this variation ; but, upon the évidence, I must hold that 
this was only a différence of construction. 

No. 170 : Decree for complainant. No. 166 : Bill dismissed. No. 
246 : BiU dismissed. 
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Gboss ». Maokinnon.* 

{Cireuit Court, 8. D. New york. March 8, 1882.) 

Patents fok Invention— Foustaiw Pens— Validitt of. 

Letlers patent No. 199,621, grànted Alonzo T. Orosa for an "Improvement 
in fountain pens," the principal distinctive feature of which is a spring work- 
ing between the vibra ting pin and tlie air-tube, are net void for want of novelty, 
and are infringed by a pen taavmg the spring inside instead of outside the air 
tube. 

In Equity. 

Edwin H. Brown, for plaintiff. 

Eugène N. Eliot, for défendant. 

Wheeleb, D. J. The orator bas a patent, nnmterefl 199,621, for 
an improvement in fountain pens, the principal distinctive feature of 
which is a spring working between the vibrating writing pin and the 
air-tube, to project the pin and restrain the âow of iok when the pen 
is not in use, and jield to the pressure on the point of the pin and 
make room for the âow of ink when the pen is in use. The first 
claim, which is the one in controversy, is of the vibrating pin and 
spring combined with the air-tube, case of the pen, and ink-tube. 
The defences to this suit upon the patent are want of novelty in the 
invention patented and non-infringement. Fountain pens with air- 
tubes, vibrating points, and other necessary points were well known 
at the time of the plaintiff's invention, but none of them had his pré- 
cise arrangement of a vibrating point worked by a spring connected 
with an air-tube, as he arranged them. The défendant, Mackinnon, 
had a patent for one substantially like the plaintiff's, except that the 
vibrating point was actuated by a weight instead of by a spring ; in 
othera there were springs, but which were not connected, and did not 
operate like the plaintiff's. 

One ground of want of novelty presented and urged is the equiv- 
alency of the weight in Mackinnon's patent to the spring in the plain- 
tiff's. That they are équivalent in some opérations is well established 
and known, but the question on this part of the case is whether they 
are équivalent in producing the desired resuit hère. The eflSciency 
of the weight is affected by its necessary confinement in a small 
working place, and by the necessary inclination of the pen from a 
perpendicular both when in and out of use. Something to act more 
quickly in the direction of the point of the pen, without regard to its 
perpendicularity, was necessary, and this was found in the spring, 

•Reported by 8. Nelson White, Esq., of the New York bar. 
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whioh in this opération "was more than the équivalent of the weight. 
Another ground of lack tt patentable novelty is an alleged want of 
working together of the parts mentioned as combined in this claim. 
This position rests chiefly upon the fact that the air-tube, as such, 
bas nothing to do with thë spring ; that it is a mère support to the 
spring, and for that purpose might as well be a solid rod. 

It is a fact that the air in the tube, and the tubular form of that 
part, hâve nothing whatever to do with the opération of the springs; 
but the patent does not rest upon the idea that they do. The press- 
ure of the air-tube was necessary in the pen, and the merit of the 
invention consists in making the further tise of this necessary part 
to sustain the spring where it is wanted. It does combine with the 
spring for tbispurpôse, and by this invention is made todotwo things 
instead of one. The spring could be attached to sometbing else, but 
that As'Ould make a différent pen, and probably not so good a one. 

The défeîiee of non-infriijgement rests upon the fact that the de- 
fendant had tbe spring inside the air-tubé instead of outside. This 
niay be an improvement upon the plaintiff's mode of attaching the 
spring to the tubes, but if it is it is none the less a use of his ar- 
rangement. He makes use of the same parts, for the same purpose, 
in substantially the same way. 

Let there be a decree for the plaintiff according to the prayer of 
thebill. 



The Edwin Post. 

ipistrict Court, î). Ddaware. April, 1882.) 

1. Vbissbl — Apparatus and Appliances — Tackib. 

Spécial apparatus or appliances on board of a vessel engaged in a partloular 
avocation, as whaling or wrecking, wliicli are indispensable to the proper pros- 
ecution of such business, and not constituting in any sensé a portion of the 
cargo, are component parts of the tackle, apparel, and f urniture of such vessel, 
and liable as such for seamen's wages and coutracts for supplies entcred into 
in good faith With thé masfer. 

2. Same — Subjbct to Attachment. 

The attachment of such apparatus or material, under the authority of the 
■writ against such vessel, her tackle, apparel, and furniture, is good. 

3. Samb— Sbpahatb Ownbbship. 

The fact that the ownership of the vessel and of such apparatus is separate 
will nôt be sufflcient to exempt guch apparatus from liabiltty if in fact it was 
on board the vessel by the consent of its owners at the time of such seamen's 
shipment, or supplies furnished in good faith, and thus fnrnished an induce- 
ment for the service in the one case and the crédit in the other. 
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In Admiralty. IJpon the pétition of the Coast Wrecking Com- 
pany of New York to lelease certain property of petitioners from atr 
iachment. 

John C. Patterson, for intervenors. 

Charles B. Lore, for respondents. 

Beadfobd, D. J. This is an application by the Coast Wrecking Com- 
pany, chartered under the laws of the state of New York, to hâve cer- 
tain wrecking material, apparatus, and machinery, placed on bôard the 
fichooner Edwin Post to be usejd for the purposes of wrecking, re- 
leased from attachment of the United States marshal upon libels for 
fieamen's wages and supplies, as not constitnting a part of the furm- 
ture, tackle, and apparel of said schooner. This material oonsisted 
of one eleven-inch cable, one nine-inch cable, and one five-inch fall, 
one set of eighteen-inch purchase blocks, two cargo blooks, one set of 
watch tackles and falls, one large chock, one twenty-inch Worfching- 
ton pump, one Donkey pump, one boiler and connections, and one 
steam hoister, two anchors, and one diving apparatus. It appears 
by the testimony of Mr. Seymour, storekeeper and agent in the 
absence of the gênerai superintendent of said company, that the said 
material was sent to Lubker, at Lewes, Delaware bay, by the order of 
I. J. Merritt, the gênerai superintendent of the said company, and it also 
appears from the same testimony that the schooner Edwin Post, upon 
which said material was afterwards placed, was sent to Lubker by the 
order of the same person, There is some confliot of testimony as to 
the times and circumstances under which this material was used, and 
whether or not the whole of said wrecking material was kept always 
on board the schooner. The conclusion which the court draws from 
aU the testimony, however, is that as mnch of this apparatus as was 
necessary to fit this vessel ont for wrecking purposes was used when- 
ever occasion required it ; nor is the strength of this position weakened 
by the fact, even if the proof sustains it, that ail of it may not hâve 
been required upon the vessel at any one time. 

Considering the character and purposes of this Coast Wrecking Com- 
pany, and the fact that this wrecking material had been sent to a given 
point to be used for the purposes of wrecking, and the further fact that 
the schooner Edwin Post was forwarded to Captain Lubker, who was 
engaged in that business almost exclusively, it is almost a necessary 
inference that this wrecking material was placed on board of said ves- 
sel with the knowledge and consent of the said company. Indeed, 
from the évidence of Capt. Lubker hims'elf it appears that the only 
money settlements he made for the use of the vessel and material 



604 FBSBBÂL BEFOBTEB. 

were made with the company while he was carrying on this business 
aa a wrecker. There do not appear to be any autborities directly 
upon the point determining whether such material would be respon- 
sible on a libel filed for seamen's wages against the sbip, her taekie, 
apparel, and furniture. The law bearing upon the case appears to 
be laid down by Lord Stowell in the case of The Dundee, 1 Hag. 120, 
and forma at least an approximation to the rule by which the court 
should be governed. This was a case of coUision. The Dundee was 
a whaling ship, and ran into and sank the Princess Charlotte in the 
river Thames. The action was to enforce the liability of the fishing 
fitores on board the Dundee to contribute for the damages done. The 
question turned principally upon the construction of the word "ap- 
purtenances, " substituted in the latter clause of the act of 53 Geo. III. 
c. 159, limiting the responsibility of ship-owners, etc., for the words 
"tackle, apparel, and furniture" in the enacting clause of said act. 
For if the fishing stores were construed to be "appurtenances,!' a 
word of almost similar import with tackle, apparel, and furniture, 
then they were liable, under the express terms of the act, to contrib- 
ute, inasmuch as they belonged to the owners of the Dundee ; and if 
not construed to be "appurtenances," then, of course, they were 
exempt. Lord Stowell expressed himself in the following language: 

'• But those accompaniments that are essential to a ship in its présent occu- 
pation not being cargo, but totally différent fi'tmi cargo, tliougli they aie not 
direct constituants of the ship, (if, indeed, they were, they woiild not be 
appurtenances, for the very nature of an appurtenance is that it is one 
thing which belongs to another thing,) yet if they are indispensable instru- 
ments, without which the ship cannot exécute its mission aud perform its 
functions, it inay in ordinary loose application be included under the term 
' ship,' being that which may be essential to it, — as essential to it as any part 
of its own immédiate machinery." 

And also : 

" It may not not be a simple matter to deflne what Is and what is not an 
appurtenance of a ship. There are some things that are universally so — 
things which must be appartenant to every ship — qtia ship, be its occupation 
what it may. But I think it rather gratuitously assumed that particular things 
may not become so from their immédiate and indispensable connection with a 
ship in the particular occupation to which she is destined and in which she 
is engaged. A ship may hâve a particular employment assigned to her which 
may give a specialty to the apparatus that is necessary for that employment. 
* * * The word ' appurtenances ' must not be construed with a ruere réf- 
érence to the abstract, naked idea of a ship, for that which would be an 
encumbrance to a ship one way employed would be an indispensable equip- 
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ment in another, and it would be a preposterous abuse to conslder them alike 
in sueh différent positions — you must look to the relation they bear to the 
actual service of the vessel." 

The case was afterwards argued on an application for a writ of 
prohibition at the sittings in banc before Easter térm, 6 Geo. IV. of 
the court of king's bench, Gale v. Laurie, 5 Barn. & G. 156, and the 
judgment of the court was delivered by Chief Justice Abbott, and 
Bustained the reasoning and confirmed the views of Lord Stowell in 
the original case. The chief justice says: "The ship in question 
was in the prosecution of a voyage in ■whioh no freight could be car- 
ried. The fishing stores were not carried on board the ship as mer- 
chandise, but for the accomplishment of the objecta of the voyage ; 
and we think that whatever is on board a ship for the objeot of the 
voyage and adventure on which she is engaged, belonging to the 
owners, constitutes a part of the ship and her appurtenanoes within 
the meaning of this act, whether theobject be warfare, the conveyance 
of passengers or goods, or the fishery. 

The act referred to (53 Geo. III. c. 159) provides that no owner, 
etc., of any ship shall be liable to answer for any loss or damage, etc., 
further than the value of his or their ship or vessel, etc., and her 
appurtenanoes. And the ownership of the fishing stores and of the 
ship being admitted to be in the same persons, the only question before 
the court was whether fishing stores were included under the term 
"appurtenanoes," and the court decided they were. 

This case (The Dundee) is authority upon the point that fishing 
stores on board a vessel are included under the term "appurtenaiibes," 
and are responsible under the English act for contribution if belong- 
ing to the owners of the vessel in an action for damages by collision. 

Under the aneient maritime law the property of the owner, 
■wherever found, was liable for the tort of the master as the 
agent of the owner, and successive acts of parliament were passed 
limiting this liability to the property of the owner on board the 
vessel. In this respect our own congressional laws are somewhat 
similar. But there is a wide divergence between an action for dam- 
ages for a tort and an action for seamen's wages or supplies. In the 
latter cases it has been invariably held that the ship, tackle, apparel, 
and furniture are responsible, but in the former the express terms of 
the law wisely limits the responsibility to the owner's interest in the 
vessel, her tackle, apparel, and furniture. The law applicable in the 
former case, we think, would not be applicable in the latter, and the 
only inquiry hère, therefore, is whether the wrecking apparel on 
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board said vessel was part of the tackle, apparel, and furniture of the 
same. If so, they are clearly liable. With even greater liberality 
than in cases of Insurance or collision, I tbink courts of admiralty 
should construe the ancient terms, "tackle, apparel, and furniture," 
in the interest of seamen's wages. They are said to be the words of 
admiralty peculiarly liable to imposition, déception, and the wiles of 
unscrupuloua men, and therefore specially under the protection of 
the courts. 

In this pase there has been no satisfactory proof of the séparation 
of the o\rnership of the ship and wrecking apparatus. It is alleged 
ihat Merritt, the gênerai manager of the wrecking company, is the 
owner of the vessel, and the testimony of Seymour, a subordinate 
employé of the company, and Lubker the master, who originally 
refused to pay the wages, alone sustain it. Seymour merely asserts 
ihe fact without stating his means of knowledge, and Lubker says 
Merritt told him so. But, although every opportunity has been offered, 
no oertified copies of custom-house records showing the ownership of 
the vessel in Merritt hâve been put in évidence, and I am disinclined 
to assume, upon such unsatisfactory testimony as has been offered 
on the point, that Merritt was the bonafidê owner of the ship, in the 
face of the admitted facts that he was the gênerai agent of the wreck- 
ing company; that the possession of both vessel and material in 
Lubker came through his hands; and of the admission by Lubker 
that the only settlements for the use of the ship and material which 
he ever made were made with the company. 

The wrecking company having voluntarily placed the material on 
board the vessel, and having thus furnished an inducement to the 
sailors to enlist in this hazardous service, I do not feel it would be 
right to exonerate the vessel from the liability imposed upon the ship, 
her tackle, etc., to satisfy seamen's wages and contracts entered into 
in good faith, for no other reason than the alleged separate ownership 
of the vessel and material. 

I think, therefore, upon a review of ail the circumstances of this 
case, that this wrecking apparatus seized by the marshal was a part 
of the ship, her tackle, apparel, and furniture, by reason of its immé- 
diate and indispensable connection therewith, in the particular occu- 
pation to which she was destined and in which she was engaged, 
and as such was responsible jointly with the rest of the ship, tackle, 
apparel, and furniture for payment of seamen's wages and Bupplies. 

I shall direct the intervenor's pétition to be dismissed, with costs 
in both cases. 
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The Ping- On v. Blethen and others. 

{Circuit Court, D. California. 1882.) 

1. JOBISDICTION— CONS0LAB iUp) MmlSTERIAL COURTS— ApPBAIi FHOM. 

The whole statute upon the subject of the consular and miniaterial courts of 
China and Japan must be construed together, and, if possible, so that there 
shail be no conflict between its varions provisions. A complète and harmonious 
System for the exercise of appellate jurisdiction from those courts bas been 
provided, and sections 4092 and 4093 prescribe the jurisdiction. By the former, 
appeals to the minister are limited to cases involving amounts net less than 
(500 and not exceeding $2,500. By the latter, appellate jurisdiction is given 
to the United States circuit cou];t for the district of California in " any final 
judgment in the consular court wherein the amount of the judgment, exclusdve 
of cos^s, exceeds $2,500," etc. The spécial office and purpose of those two 
sections ds to prescribe the jurisdiction. Section 4107 only prescribes, to a 
certain exteut, the conditions and limitations undei: which the jurisdiction pro 
vided for by the previous sections shall be esercised. Its provisions must be 
construed in subordination to the syBtem and provisions of the sections specially 
deâning the jurisdiction. 8o construiug section 4107, appeals to the minister 
are allowed by its provisions undèr the circumstances therein indicated, only 
in the class of cases over which appellate jurisdiction is given to that offlcer by 
• section 4092, and that in any case wherein the judgment exceeds $2,500, etc., 
an appeal lies to the circuit court for the district of California. 

2. APPBAIf— Sbodeitt. 

A sum of money deposited in the registry of the consular court in lieu of a 
bond is sufflcient security on an appeal to the circuit court, where the deppsit 
was taken without objection. 

S. Admiralty — Cross-Lïbel. 

It is not the office of a cross-libel to enforce a new subject-matter introduced 
into the litigatipn by strangers to the original suit, and thus create a new lia- 
bility. The flfty-third admiralty rule of the suprême court clearly indicates 
that parties other than the original parties cannot be joined either as libellants 
or respondents in a cross-libel. 

1 Pbacticb — Objections to Misjodjdkb dp Parties. 

It is too late after a cause has been fuUy heard, and after appellants hâve 
taken their chances of obtaining a favorable decree, for them to objeot that 
they were sued in the cross-libel, when they were not parties in the original 
suit, where the cause was tried on its merits ; ail parties, so far as appears, sub- 
mitting to the jurisdiction. 

S. GoLLrsioK — LOOKOUT. 

Where there were three experienced mariners on the poop deck, with an un- 
obstructed view ail round, the absence of a lookout will not be held to con- 
tribute to the collision. 

8, Same — CoNVBRGiNO CouESE — Ebrob nr Portino Helu. 

If avessel's green light has been sighted by the steamer on her starboard bow, 
and the red light not sighted, she is clearly wrong in porting helm ; the vessela 
not being end on or nearly end on to each other, within the rule requring the 
porting of the helm. 
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7. Same— Obbcîuiîbd Lights— Duty of Stkameb— Sigsai. Whistl». 

Where by reason of sinoke the side lights of the veasel could not be discerned, 
it is the duty of the steamer to blow her whistle and slacken her speed, or stop 
until the course of the vessel could be ascertained. 

In Admiralty. 

Before Sawybe, C. J., and Hoffman, D. J. 

HoPFMAN, D. J. This case cornes before us on appeal from a 
decree rendered by the United States consular court at Shanghai, 
China, on a cross-libel filed by the appellees against the appellants. 

A preliminary objection to the jurisdiction of this court must first 
be considered. 

The Eevised Statutes, §§ 4092, 4093, 4094, and 4109, in substance 
proTide that in ail cases where the matter in dispute exceeds $2,500, an 
appeal from the final judgment of any consular court shall be allowed 
to the circuit court for the district of California. 

In cases where the matter in dispute exceeds $500, and does not 
exceed $2,500, the appeal lies to the United States minister. The 
latter has also original jurisdiction in cases where a consular o£5cer 
is interested, either as a party or a witness, and from his final judg- 
ment in suoh cases an appeal lies to the circuit court for the district 
of California, when the amount in dispute, exclusive of costs, exceeds 
$2,500. 

As the amount in dispute in the présent cause exceeds $2,500, 
exclusive of costs, the right to appeal to this court would seem, under 
thèse provisions, to be clear and unquestionable. 

It is contended that they are modified and contïoUed by the pro- 
visions of section 4107- That section in substance provides: 

(a) " ïhat the consul shall hâve jurisâiction in ail cases where the damages 
deinanded do not exceed $500; and, in Buch cases, if he sees fit to décide 
the same without aid, his judgment shall be iinal." (6) " That in any case he 
may, and when the daitiages demanded exceed $500 he must, summon to sit 
with him on the hearing of'the cause not less than two nor more than three 
citizens of the United States," etc. (r) "If the consul and his associâtes 
concur in opinion, the judgment shall be final; but if either of the asso- 
ciâtes differ in opinion from the consul, either party may appeal to the minis- 
ter." (d) "The consul shall, in ail cases, give judgment in the case; and, if 
no appeal is lawfully claimed, the décision of the consul shall be final." 

One of the associâtes in the case at bar differed in opinion from 
the consul. It is claimed that under section 4107 the appeal should 
hâve been taken to the minister. It is obvions that if this be the 
légal effect of the provisions of section 4107, the provisions of sections 
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4092, 4093, 4094, and 4109 are not merely modified and restricted, 
but they are in great part abrogated and repealed, and the varions 
sections of the act are irreconcilably contradictory and conflicting. 
If the appeal lies to the minister, exclusively, in ail cases where the 
associâtes do not unanimously conour in opinion with the consul, then 
the provisions of section 4093, which allow an appeal to the circuit 
court for the district of California from any final judgment in any 
consular court when the matter in dispute, exclusive of costs, exceeds 
$2,500, are repealed or become inoperative; for, if the associâtes dif- 
fer, the appeal is to the minister, and if they concur, the judgment of 
the consul is final. The provisions of sections 4094, 4109, and 4092 
clearly indicate the system çongress' intended to adopt. In suits for 
$500 or less the décision of the consular court is final, unless the 
consul sees fit to oall in associâtes, and they differ in opinion. In 
Buits for more than $600, and not more than $2,500, an appeal lies 
to the minister, whose judgment is final. In suits for more than 
$2,500 the appeal lies to the circuit court for the district of Califor- 
nia, and a similar appeal lies from the final judgment of the minister, 
in the exercise of original jurisdiction, when the amount involved ex- 
ceeds $2,500. But this original jurisdiction is confined to casea 
■where the consul is interested either as party or witness. 

It thus appears that çongress has seen fit to withhold, both from 
the consular court and from the minister, final jurisdiction in ail 
cases where the matter in dispute exceeds $2,500, exclusive of costs, 
and to provide in such cases for an appeal to the circuit court for the 
district of California. But if the provisions of section 4107 hâve the 
effect contended for, this system is fundamentally changed; for not 
only is the appeal from the consular court withheld in ail cases where 
the associâtes concur with the consul, but when they differ the appeal 
is to the minister exclusively, and from his judgment there is no 
appeal ; such appeal being allowed only from judgments given by him 
in the exercise of original jurisdiction. 

It is suggested that thèse différences and discrepancies may be 
avoided by construing the words "either party may appeal to the 
minister" as permissive merely ; and that the right of appeal to the 
circuit court, given by section 4093, is preserved. But this sugges- 
tion seems inadéquate to meet the difficulties of the case. If an 
appeal can be taken in ail cases involving more than $2,500 to the 
circuit court, and if either party may appeal to the minister, to which 
is the appeal in case parties disagree? If one prays an appeal to 
v.ll,no.6— 39 
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the circuit court, and the other to the minister, how ie the consul to 
détermine which ehall be granted? But supposing this embarrass- 
tiant overcome, the greater difficulty still remains of reeonoiling the 
provision that the consul's judgment shall be final when his associ- 
âtes concur with him in opinion, with the provisions giving an appeal 
to the circuit court, frcrm any judgment or decree of a consular court, 
where the matter in dispute exceeds the snm of $2,500. Section 4093. 
The only plausible way of reconciling thèse seemingly contradictory 
provisions, which oocurs to us, is to construe the provisions of section 
4107, which make the judgment of the consul final when coneuxred 
in by his associâtes, and allowing an appeal to the minister when 
there is a différence of , opinion, as referring only to cases in which 
the matter in dispute does not exceed f 2,500. The provisions of 
the act would thus be made harmonious and consistent, and its 
principal feature preserved, viz. : to make the judgments of the con- 
sul or minister final in ail cases where the matter in dispute does 
not exceed $2,500, and to allow an appeal to the circuit court in ail 
cases where it is in excess of that amount. 

The whole statu te upon the subject of the consular and ministe- 
lial courts of China and Japan raust be construed together, and, if 
possible, so that there shall be no conflict between its varjous pro- 
visions. A complète and harmonious System for the exercise of 
appellate jurisdiction from those courts has been provided, and sec- 
tions 4092 and 4093 preseribethe jurisdiction. By the former, appeals 
to the minister are limited to cases involving amounts not less than 
$600 and not exeeeding $2,500. By the latter, appellate jurisdic- 
tion is given to the United States circuit court for the district of Cali- 
fornia in "any final judgment in the consular court wherein the 
amount of the judgment, exclusive of costs, exceeds $2,500," etc. 
The spécial office and purpose of those two sections is to prescribe 
the jurisdiction. Section 4107 only prescribes, to a certain extent, 
the conditions and limitations under which the jurisdiction provided 
for by the previous sections shall be exercised. Its provisions must 
be construed in subordination to the System and provisions of the sec- 
tions specially defining the jurisdiction, So construing section 4107, 
we hâve no doubt that appeals to the minister are allowed by its pro- 
visions under the circumstances therein indicated, only in the class 
of cases over which appellate jurisdiction is given to that officer by 
section 4092, and that in any case wherein the judgment exceeds 
$2,500, etc., an appeal lies to the circuit court for the district of 
California. The objection to the jurisdiction is overruled. 
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It is further contended that the appeal should be dismissed because 
no sufficient security was given by the appellant. No bond was in 
fact given, but the sum of $6,000 was deposited in the registry of 
the consular court in lieu thereof. Section 4117 of the Eevised Stat- 
utes provides that the minister shall, with the advice of the consul, 
prescribe "the security which shall be required of a party who appeals 
from the décision." The deposit was taken without objection. It is 
to be presumed that it was prescribed by the minister with the advice 
of the consul. It is of the highest order, and far more certain than a 
bond, which may prove of no value, and which the statute does not 
require. The objection is overruled. 

It is contended on the part of the appellant that the decree should 
be reversed and the croas-libel dismissed for misjoinder of respond'- 
ents. 

The original libel was filed by Clément Phinney Blethen, owner of 
the American brig Condor, against the steamer Ping-On, to recover 
damages in a cause of collision. To this libel Andrew AUison McCas- 
lin, claimant of the Ping-On, filed an answer on the twenty-fourth of 
December, 1879. On the nineteenth of January, 1880, McCaslin ap- 
plied to the court for leave to file a cross-libel, which, being granted, 
he, on twenty-third of January, filed a cross-libel against Blethen, as 
the original libellant, and also against him, C. H. Wells, and others, as 
partners in the Shanghai Tug-boat Association, the owner of the steam- 
tug Pokelin, which, at the time of the collision, had the Condor in tow. 

Blethen and the Shanghai Tug-boat Association appeared and filed 
their answer to the cross-libel. The two cases were tried together, 
and a decree was entered on the cross-libel against Clément Phinney 
Blethen and C. H. Wells, as part owners of the steam-tug Fokelin, 
and partners in the Shanghai Tug-boat Association. No decree what- 
ever was entered in the original suit. The appeal now before us is 
from the decree on the cross-libel. 

It is obvions that the cross-libel was filed, not against the libellant 
in the original libel, as owner of the Condor alone, but against him 
and others trading under the style of the Shanghai Tug-boat Associa- 
tion, as the supposed owners of the Fokelin, by whose fault, in part, 
the collision is charged to bave occurred. The tug-boat association, 
and the persons composing it, were thus strangers to the original 
suit, and a new subject-matter was introduced into the litigation, 
viz., the liability of the Fokelin and her owners for the damage sus- 
tained by the Ping-On. 

It was not the office of a cross-libel to enforce this liability. 
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" Whether the controversy pending is a suit in equity or in admiraltj, a 
cross-bill or libel is a bill or libel brought by a défendant in the suit against 
the plaintiff in the same suit, or against other défendants in the original suit, 
or against both, touching the matter in question in the original bill or libel. 
It is brought in the admirai ty to obtain fuU and complète relief to ail parties 
as to the matters charged in the original libel ; and in equity the cross-bill is 
soinetimes used to obtain discovery. New and distinct matters, not included in 
the original bill or libel, should not be embraeed in the cross-suit, as they can- 
not be properly examined in euch suit, for the reason that they constitute the 
proper subject of a new original bill or libel. Matters auxiliary to the cause 
of action set forth in the original libel or bill may be included in the cross- 
suit, and no others, as the cross-suit is in gênerai incidental to and dépendent 
upon the original suit." The JDove, 91 U. S. 385; Shields v. Barrow, 17 How. 
145;Story, Eq. PI. §389. 

The original libel was founded on the alleged négligence of the 
Ping-On, whereby the Condor was sunk. It was perfectly compétent 
for the owners of the Ping-On to seek affirmative relief by cross-libel 
against the owners of the Condor, and the decree would hâve deter- 
mined whieh of the two vessels was in fault. But the cross-libel in 
this case not only impleads étrangers to the original suit, but it seeks 
to enforce their liability as the owners of the steam-tug Fokelin; and 
the decree rendered was against the respondents as such owners, 
and not against the master and owners of the Condor as such. 

The fifty-third admiralty ruie of the suprême court clearly indi- 
cates that parties other than the original parties cannot be joined 
either as libellants or respondents in a cross-libel. 

" Whenever a cross-libel is Sied upon any counter-claim arising out of the 
same causes of action for which the original libel was filed, the respondents 
in the cross-libel shallgive security, in the usualform, torespond in damages 
as claimed in the cross-libel, unless the court, on good cause shown, shall 
otherwise direct, and ail proceedings upon the original libel shall be stayed 
until such security shall be given." Admiralty rule 53. 

It was surely not intended by this rule to make the right of the 
original libellant to proceed in bis suit to dépend upon the ability or 
willingness of strangers, whom the respondent might charge with nég- 
ligence, to give security to answer his demand, nor to compel the 
libellant himself to become responsible for their négligence or aban- 
don his suit. It is objected that it is too late to raise this objection 
for the first time in the appellate court. There is no doubt that, as 
a gênerai rule, parties are required to présent their objection at the 
stage of the litigation when the errors, if any, may be corrected with- 
out inconvenienee or unnecessary expense. If they f ail to do so, they 
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will, in the appellate court, be deemed to hâve waived them. The 
Vanderhilt, 6 Wall. 230 ; The Commander in Chicf, 1 Wall. 52. 

It is contended by the appellants that the objection was taken in 
the court below. The eighth article of the answer avers that the 
Shanghai Tug-boat Association ought not to hâve been made parties 
to the suit. But this exception, if such it ean be called, points very 
vaguely to the objection now relied on. It may mean merely that 
the tug-boat association ought not to hâve been sued because they 
were notliable; or that they ought not to hâve been joined in a suit 
against the master and owners of the Condor. It does not state 
with any distinctness that they ought not to hâve been sued on a 
cross-libel because they were not parties to the original libel. The 
record does not disclose any présentation of this objection to the 
court, nor any ruling upon it, nor any exception taken to such ruling. 
The cause was tried on its merits; ail parties, so far as appears, sub- 
mitting to the jurisdiction. Had the point been presented we must 
présume that the court would hâve decided it correctly. In that case 
the cross-libellants could, without inconvenience or considérable ex- 
pense, hâve dismissed their cross-libel, and set up the same matter 
in an original libel. It is quite possible that it was not thought nec- 
essary to drive them to this merely formai change of procédure. We 
think it too late, after the cause has been fully heard, and after the 
appellants hâve taken their chances of obtaining a favorable decree, 
for them to raise the objection, substantiaily for the first time, in 
this court. 

We proceed to consider the merits of the cause : 

On the twenty-first of November, 1879, the Condor, a brig of 257 
tons, was on a voyage from the port of Nagasaki, Japan, to the port 
of Shanghai, China. She was at anchor on the Tang-tse river, two 
or three miles below the Lismore wreck light, and some distance from 
where the Woosung or Wangpoo river flows into the Yang-tse-kiang. 
The steam-tug Fokelin, on her way to take her in tow, passed the 
Woosung light-house about 5 p. m., and on reaching the brig, whioh 
was riding to the flood tide, made fast to her port side, and turned 
her around on a starboard helm. The two veasels then proeeeded 
towards their port of destination, having the Lismore light slightly on 
the port bow, and the red sector of the Woosung light a little on the 
starboard bow, until, when within about three- eighths or half a mile 
from the Lismore light, the white and green lights of a steamer, dis- 
tant from half a mile to a mile, and bearing from two to two and a 
half points on the starboard bow, were discovered. The steamer 
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proved to be the Ping-On, which had left Shanghaï on the same after- 
noon. No other vessel or light was in sight. The tug and tow con- 
tinued on a starboard helm, which -was a course divergent from that 
of the Ping-On, as indieated by the exposure of her green light. It 
was soon perceived by the tug and tow that the steamer was chang- 
ing her course. The cabin lights aft were gradually shut out, and 
the red light exposed, until very shortly before the collision ail three 
of her lights came in view. The tug and tow, on perceiving this 
change of course, blew two whistles to indicate that she was on her 
starboard helm. To this signal the steamer replied by one whistle, 
indicating that she was porting. She continued to port until both 
vessels reached the immédiate vicinity of the Lismore light, when 
the steamer struck the Condor stem on, nearly amid-ships, and at 
nearly a right angle. The Condor almost immediately sank, 

The consular court adjudged that thewhole liability for the dam- 
ages, both to the Condor and the Ping-On, rested on the tug-boat 
Pokelin and her owners, and it made a decree in favor of the Ping- 
On against the respondents to the cross-libel filed by the owners of 
the steamer. The grounds of this décision, as disclosed in the judg- 
ment of the consul, are (1) that the tug and tow did not hâve a 
proper lookout ; (2) that they were on the wrong side of the chan- 
nel ; (3) that they should hâve ported instead of starboarding their 
helms. 

1, The first point, though mentioned in the judgment, can hardly 
be said to hâve been considered as a separate and independent ground 
of décision. The court, being of opinion that the tug and tow were 
on the wrong side of the channel, considers that there should hâve 
been a lookout forward, in view of "the hazard of their situation and 
Burroundings." 

The proofs, we think, show that no lookout was stationed forward 
on the top-gallant forecastle ; but they also show beyond controversy 
that on the poop deek of the Condor were three experienced mariners, 
viz., the master of the Condor, the master of the tug, and a pilot who 
was on board as a passenger. Ail thèse agrée that they kept a vigi- 
lant lookout, and that their position gave them an unobstructed view 
on ail sides, the vessel not being under sail. The Ping-On was, in 
fact, observed when at a distance of one-half or three-quarters of a 
mile, and in ample time to enable the tug to adopt, seasonably, the 
proper measures to avoid a collision. It is therefore, we think, évi- 
dent that the absence of a lookout did not contribute, and could not 
bave contributed, to the accident, and that the Ping-On was seen from 
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the Condor's poop as soon as she could hâve been discerned by a 
lookout forward, and even sooner, if the mate of the Condor, -who 
was a witness for the libellant, is to be credited. See The Dexter, 23 
Wall. 69-74; The Farragut, 10 Wall. 837; The America, 92 U. S. 
436; N. Y. é B. T. Go. v. P. é S. S. S. Co. 22 How. 471; 1 Pars. 
Ship. & Adm. 577; The Shirley v. The Richmond, 2 Wood. 61. 

2. Were the tug and tow in fault in being on the southerly side of 
the channel ? It is stated, in the judgment of the consul, that the 
"weight of évidence is clear that it is the custom of this port for ail 
vessels coming in and going ont, in that part of the river where ihe 
collision occurred, to pass on the starboard side of the channel ; t. e., 
incoming vessels on the north and outgoing vessels on the south 
side." We hâve carefully examined the testimony on this point. 
We are unable to concur in the conclusions of the consul. There 
seems, undoubtedly, to be a gênerai practice or understanding such 
as is stated by the consul, but it appears to be confined to cases where 
the channel is not clear, or when the lights of approaching vessels 
are in sight. 

Several experienced ship-masters and pilots, having no interest in 
the case, testify : "If the channel is clear you can go any side of the 
channel. If nothing is in the way, a vessel, after passing Lismore 
light, could please herself." Even Capt. McCaslin, master of the 
Ping-On, seems to admit the limitation of the rule contended for by 
the appellants : "I believe it is a rule to go on the right-hand side 
when there is any light in sight." 

In the judgment of the consul) much reliance seems to be placed 
on a décision of Sir Edmund Hornsby, of the British court for 
Shanghai, in the case of Hopewell v. The Annie Gray. But in this 
case the collision occurred on the Woosung river, and not on the 
Yang-tse river, where the collision in the case at bar took place ; and 
the learned judge, even as to that river, déclines to "enter into the 
question whether there is any law or custom, of universal and in- 
variable practice, which compels a veesel to keep a starboard shore;" 
and he places his décision on the ground that, "apart from any law, 
custom, or practice, good navigation required the Annie Gray to keep 
the Woosung side of the river." It is obvions that this décision can 
hâve little application to a collision occurring on the Yang-tse river. 
The opinion of the learned judge seems to afford some support to the 
contention of the respondents in this case. He observes: "While 
the assessors agrée that it is open to a vessel to take any clear chan- 
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nel, they expressly dissent from the view that a clear channel is to 
Le considered such when anotlier vessel is approaching it, and would, 
in her ordinary course, enter it." If tins view of the assessors be 
correct, and it seems to be approved by the learned judge, it follows 
that the tug and tow had a right to hold tlieir course along the 
southerly shore, near which the Condor had been anchored, until, at 
least, the channel, by reason of the approach of another vessel, ceased 
to be clear; and their liability, if any, will attach, not because when 
the Ping-On was discovered they were on the wrong side of the chan- 
nel, but because, after she was discovered, they failed to adopt 
proper measures to avoid the collision. In this view Capt. Dal- 
rymple, one of the assessors summoned by the consul to assist him, 
concurs. In reply to interrogatory 7, he says: "When the Ping-On 
first sighted the Condor the Ping-On had a right to be where she 
was. When the Condor first sighted the Ping-On the Condor had a 
right to be where she was. But, after passing the Lismore light and 
getting in mid-channel, it is the custom to keep on the starboard and- 
pass vessels on the port helm." 

3. Was it the duty of the tug to hâve ported her helm when the green 
light of the Ping-On was sighted? The court below has applied to 
the case the provisions of rule 13, as construed by Dr. Lushington in 
the case of The Fruiterer v. The Fingal, Holt, 158. In that case Dr. 
Lushington observes : "Part of the évidence says they were within 
two points of meeting end on. I should consider, if they were within 
two points of meeting end on, they would fall within the latter part 
of the statement, nearly end on." But this construction of rules 11 
and 13 having given rise to doubt and misapprehension, those rules 
were explained by an order in council, July 30, 1868. This order, 
after reciting the rules, and the faet that there has been doubt or 
misapprehension concerning the. efifect of the said two articles, dé- 
clares that her majesty, by virtue of the powers, etc., etc., "is pleased 
to make the following additions to said régulations, by way of expia- 
nation of the said two articles." Articles 11 and 13. as originally 
adopted, were as follows : 

" Art. 11. If two sailing-ships are meeting end on, or nearly end on, se as 
to involve risk of collision, the helms of both shall be put to port, so that 
each may pass on the port side of the other. " 

"Art. 13. If two ships under steam are meeting end on, or nearly end on, 
so as to involve risk of collision, the helms of both shall be put to port, so 
that each may pass on the port side of the other." 
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The additions by way of explanation are as follows : 

"ïhe said two articles, numbered 11 and 13, respect! vely, only apply to 
cases where sliips are meeting end on, or nearly end on, in auch a manner aa 
to involve the risk of collision. They consequently do not apply to two ships 
which raust, if both keep on their respective courses, pass clear of each other. 
The only cases in which the said two articles apply, are: when each of the 
two ships is end on, or nearly end on to the other; in other words, to caaes in 
which, hy day, each ship seesthe masts of the other in a Une with her own; 
and, hy night, to cases in which each ship is in such a position as to see both 
the side lights of the other. 

" The said two articles do not apply, hy day, to cases in which a ship sees 
another ahead, erossing her own course; or, by night, to cases where the red 
light of one ship is opposed to the red light of the other; or where the green 
light of one ship is opposed to the green light of the other; or where a red 
light without a green light, or a green light without a red light, is seen 
ahead; or where both green and red lights are seen any where but ahead." 

It would seem that nothing could be plainer or more explicit than 
this explanation of the practical application of the phrase, "nearly 
end on;" and that it removes, as was no doubt its design, the dangèr- 
ous vagueness of the interprétation given tothose words byDr. Lush- 
ington. 

Capt. Bowen, a witness for the libellants, reeognizes, apparently 
without référence to the rule, or the exposition of it which has been 
cited, the impropriety of a vessel in the position of the Condor chang- 
ing her course on seeing a green and a white light two points on the 
starboard bow. In reply to a question in which the position of the 
Condor and the bearing of the Ping-On's green and white lights are 
stated, he says : "My green light was exposed to his, and I should 
keep on, taking the left-hand bank of the channel, but only under 
thèse circumstances." This witness was called to prove the custom 
of incoming and outgoing vessels to keep to the starboard side of the 
channel; but he informs us that even if on the wrong side of the 
channel, with the Lismore light only one-half a point on his port bow, 
he would still hold his course on seeing the white and green lights of 
an approaching vessel two points on his starboard bow. "If I altered 
my course and got into collision I would consider myself in the wrong." 

Capt. Dalrymple, one of the assessors, concurs substantially in the 
opinion of Capt. Bowen. In reply to the tenth interrogatory addressed 
to him by the consul he says : 

" I think if the tug and Condor had ported their helms immediately after 
bearing the Ping-On's whistle announcing tliat she was porting, there would 
hâve been a collision, and I should hâve thought the Condor in the wrong in 
doing so, as there was not distance enough to hâve cleared the Ping-On." 
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We are of opinion that whether the question be determined by tlie 
provisions of rule 13, as explained by the order in council, or by the 
gênerai rnles of good navigation, or by the évidence given by experts, 
the tug and tow were not in fault in not porting when the Ping-On's 
green light waa sighted; and as she was not in fault in respect to 
lookouts, oir if in fault the fault in no way contributed to the accident ; 
and as no fault can be imputed to them in taking the southerly side 
of the ohannel, — they must be acquitted of ail blâme, and the decree 
appealed from must be reversed. As this was the only decree entered 
in the cause, and the appeal from it the only appeal taken, it is not 
in our power to enter any decree in favor of the Condor and against 
the Ping-On. 

It may not be improper, however, to make some observations with 
regard to the liability of the latter : 

If we are right in considering the tug and tow free from fault, the 
collision must be attributed to the fault of the Ping-On, or to inévita- 
ble accident. 

(1) The évidence, we think, shows that if the Ping-On had held 
her course the vessels would bave passed clear of each other. 

(2) If the Condor's green light had been sighted by the steamer on 
her starboard bow, and the red light not sighted, she was clearly 
wrong in porting her helm, the vessels not being "end on, or nearly 
end on," to each other within the meaning of the rule. 

If by reason of the smoke neither of the side lights of the tug and 
tow could be discerned, the steamer had no right to assume that they 
were approaching end on, or nearly end on, and on that assumption 
to port her helm. It was her duty to blow her whistle and to slacken 
her speed, (eight miles per hour,) or stop until the course of the ap- 
proaching vessel could be ascertained. Not knowing what indica- 
tions her lights presented to the other vessel, she had no right to 
change her course to the starboard, as by blindly so doing she might, 
as in faet she did, bring about a collision; and to do so without sig- 
naling the other vessel aggravated the fault. On this point the 
décision in the case of the Eona and Ava, 6 Mar. Law Cas. 183, is 
directly applicable. Sir Barnes Peacock, delivering the judgment of 
the court, says : 

" It appears to their lordships that in the construction of the régulation he was 
tnistaken. The vessels were not, at that lime, aecordiug to his own sho wing, 
end on, or nearly end on, within the meaning of the rule. It appears to their 
lordships that when he first saw the smoke, and had reason to lelieve it was 
caused by a steamer, he ought to hâve slackened his speed, for he could not 
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tell whether the steamers were end on, or nearly end on, or whether they 
were passing or crossing, or at what rate of speed the Eona was going. 

* * * If the Ava, when she flrst saw the white light of the Eona, almost 
immediately before she saw the green light, had known what were the real 
position and bearing of that vessel, it certainly would hâve been a wrong 
maneuver to put her helm hard a-port. If it be said, on the part of the Ava, 
that at the time the Eona was nearly enveloped in her own smoke, the an- 
swer is that if, from the flrst, the Ava had slacked her course until she knew 
what the real position of the Eona was, she need not hâve been in a position 

' of having to make any maneuver in ignorance of the real state of things. 

* * * After considering the whole of the évidence attentively, their lord- 
ships hâve arrived at the conclusion that the Ava was in fault in not slacken- 
ing her speed, and waiting to ascertain, before she ported her helm, what was 
the real position of the Eona." 

See The Continental, 14 Wall. 345; The Louisiana, 21 How. 1, 5, 6. 

3. If the Ping-On was in fault in porting her helm before ascer- 
taining the position of the Condor, she was still more in fault in con- 
tinuing to port after the Condor had announced that she was star- 
boarding, and especially as she did not know what lights she 
presented to the Condor, and whether the latter inight not be right 
in starboarding her helm. 



The Lizzib Williams. 
{District Court, D. Massachusetts. April 21, 1882.) 

Skamen'b Wages— Fishing Votage — Attachment. 

The wages of a seaman cannot be attached by trustée process before the voy- 
age on whicb they are eamed is termiaated. 

Libel In Rem for Wages. 

J. M. Browne, for libellant. 

Brown é Swett, for claimant. 

Nelson, D, J. The libellant, Lawrence Deloroy, allèges that on 
the eighth of June, 1881, at Wellfleet, in this district, he shipped in 
the schooner Lizzie Williams, on her then destined fishing voyage to 
such waters as might be determined upon by her master, at a lay of 
one-half Une ; that the schooner proceeded upon her fishing voyage ; 
that he continued on board as a seaman and fisherman, agreeably to 
tis fishing contract, until about the twentieth day of October, 1881; 
that on the voyage a large quantity of fish was taken and bas since 
been sold, and bis share of the proceeds of the sale is $75; and that 
he bas demanded payment of his share and it bas been refused. 
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Albert H. Harding, of Wellfleet, master and part owner of the 
Bchooner, appeared as claimant, and filed an answer in which he 
admitted that the libellant shipped on board the Lizzie Williams at 
the time and place set ont in the libel, and thereafter sailed in the 
Bchooner on a fishing voyage until he left her, on the twentieth of Octo- 
ber, 1881; that the libellant shipped upon the half-line lay, whereby 
his compensation depended upon the profits or resuit of the voyage; 
and that at the time the libellant left the schooner his share of the 
profits of the voyage remaining unpaid was $84. The answer further 
set forth that before the voyage was fînished, and before the libellant 
had made demand upon the claimant, and before the filing of the 
libel, to-wit, on the seventeenth day of October, 1881, the funds of the 
libellant in the hands of the claimant M'ere attached by the service 
upon him of a trustée writ in the suit of one Washington P. Pierce 
against the libellant in an action of contract, returnable before a trial 
justice of the county of Barnstable ; that service of the writ was also 
made upon the libellant; that the suit had been entered in court, and 
was pending, and both the libellant and the claimant had appeared 
and filed answers ; and that the libellant, before filing his libel, knew 
that the claimant had been served with the trustée writ. A copy of 
the trustée writ is annexed to the answer. The claimant relied upon 
the pendency of the trustée suit as a defence to the libel. 

It is not necessary for the décision of this case to consider whether 
a seaman's lien on the vessel for wages earned on a fishing voyage, 
or his right to sue for them in the admiralty, is lost or suspended by 
an attachment of his wages by trustes process in a court of common 
law; for, assuming that wages so earned are not exempt from attach- 
ment, it is still very clear that the libellant's wages cannot be held 
by the trustée process set up in the answer. It is the settled law of 
Massachusetts that the wages of a seaman cannot be attached by 
trustée process before the voyage on which they are earned is termi- 
nated. • Until then they remain uncertain and contingent, and it is 
only a ^ebt that is .due absolutely and without depending on any con- 
tingency, that by the law of Massachusetts is attachable in this 
form- Mass. Pub. St. c. 183, § 34; Wentworth v. Whittemore, 1 
Mass. 471; Taber v. Nye, 12 Pick. 105; 2 Dane, Abr. 463; Cushing, 
Trustée Process, 38. 

As the trustée writ was served before the voyage was fînished, the 
wages due the libellant when the libel was filed were not covered by 
the attachment in the trustée suit.. 

JDieçjree for the libellant for |84 and costa. 
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Négligence — Exemption of Master for Iiyuries by Servant. 

îIouGH V. Texas & Pacific K Ço. 9 Amer. L. Bec. 93, Thia was an 
action brought by the widow of deceased on her own behalf and as uext 
friend of the son of deceased, to recover damages, compensatory and ex-, 
emplary, on aecount of the death of the husband and father of plaintiflsi 
through the négligence of the servants and employés of the défendant. The 
case was taken up on error to the circuit court of the United States for the 
western district of Texas, and was , decided in August, 1880. Mr. Justice 
Harlan delivered the opinion of the court reversing the judgment. To the 
rule exempting the master from liability to one servant for injury caused by 
a fellow-servant, there are numerous well-deflned exceptions ; one of which 
arises froin the obligation of the master, whether a natural person or a corpo- 
ration, not to expose the servant, when conducting the master's business, to 
périls or hazards against which he may be guarded by proper diligence upon 
the part of the master. To that end the master, whether a natural person or 
a corporation, although not to be held as guarantying the absolute safety or 
perfection of machinery or other apparatus provided for the servant, is bound 
to observe ail the care which the exigencies of the situation reasonably re- 
quire, in furnishing inslrumentalities adequately safe for use; Those, at least, 
in the organization of a railroad corporation who are invested with control- 
ling or Huperior duty in that regard, represent its personality; their négli- 
gence, from which injury results, is the négligence of the corporation. îf a 
servant, having a knowledge of a defect in machinery, gives notice thêreof to 
the proper offlcer, and is promised that such defect shall be remedied, his suT>- 
sequent use of the machinery, in the belief, well grounded, that it wfll bè put 
in proper condition within a reasonable time, does not necessarily, or aâ a 
matter of law, make him guilty of contribotory négligence. It is for the jury 
to say whether he was in the exercise of due care in relying upon such prom- 
ise, and in using the machinery after knowledge of its def ective or insùfBçient 
condition. The burden of proof in such a case i s upon the company to sliOW 
contributory négligence. 

The cases cited in the opinion were: Farwell v. Boston i& Worcester K. Co. 
i Metc, 49; Eailroad Co. v. Fort, 17 Wall. 657; Ford v. Fitchburg E. Co. 

(621) 
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110 Mass. 241; Priestley v. Fowler, 3 Mees. & "W. 1; Patterson v. Wallace, 1 
Macq. H. L. Cas. 748; Bartonshill Coal Co. v. Reid, 3 Maeq. H. L. Cas. 288; 
Bartoiishill Coal Co. v. McGùire, Id. 307; Clarke v. Holmes, 6 Hurl. & N. 349; 
S. C. 937; Murray v. Phillips, 36 Law Times, 477; Conroy v. Vulean Iron 
Works, 62 Mo. 38; Patterson v. P. & C. Ry. Co. 76 Pa. St. 389; Le Clair v. 
Railroad Co. 20 Minn. 9; Brabbits v. Ry. Co. 38 Mo. 289; Holmes v. Wor- 
tliington, 2 Fost. & P. 535; Railroad Co. v. Gladmon, 15 Wall. 401; Indian- 
apolis & St. L. R. Co. v. Horst, 93 U. S. 291. 

Patents for Inventions — Assignment. 

GoTTFEiED V. MiLLER, 3 Morr. Trans. 644. Appeal f roin tlie circuit court 
of the United States for the eastern district of Wisconsin. The case was dé- 
cidée! in the suprême court of the United States on Jaiuiary 23, 1882. Mr. 
Justice Woods delivered the opinion of the court afflnning the décision of the 
circuit court. Assignraents of patents for inventions are not required to be 
under seal. The statute regulating their trànsfer simply provides that " every 
patent or any interest therein shall be assignable in law by an instrument in 
writing, and as a corporation may bind itself by a contract not under its cor- 
porate seal when the law does not requlre its contract to be evidenced by a 
sealed instrument, the absence of the corporate seal from the contract of as- 
signment does not render it invalid or void. When the assignment is exe- 
cuted by an agent of the corporation, he should, in the body of the contract, 
name the corporation as the contracting party, and sign as its agent or oflBeer. 
The attachment of stock in the hands of a stockholder does not encumber the 
property of the company nor prevent the assignment by the compan j^. 

Ephraim Banning and Thomas A. Banning, for appellant. 

E. H. Abbott, for appellee. 

The cases cited in the opinion were: That a corporation may bind itself by 
contract not under ita corporate seal: Bank of Columbia v. Patterson, 7 
Cranch, 299; Fleckner v. U. S. Bank, 8 Wheat. 338; Andover T. Cor. v.Hay, 

7 Mass. 102; Dunn v. St. Andrew's Chureh, 14 Johns. 118; Kennedy v. Balt. 
Ins. Co. 8 Harr. & J. 367 ; Stanley v. Hôtel Corp. 13 Me. 31. As to paroi con- 
tracts made by agent: Fanning v. Grégoire, 16 How. 524; Fleckner v. Bank, 

8 Wheat. 338. Assignments by corporation in gênerai: Mott v. Hicks, 1 
Cow. 513; Bowen v. Norris, 2 Taunt. 374; Shelton v. Darling, 2 Conn. 435; 
Brockway v. Allen, 17 Wend. 40. As to the effect of attachment of stock of 
a stockholder: Morgan v. Railroad Co. I Woods, 15; Bradley v. Holdsworth, 
3 Mees. & W. 834; Arnold v. Rugglea, 1 R. L 165. 

Contract — Enforcing Performance. 

Brown et al. v. Slee et al. 2 Morr. Trans. 772. This was an appeal from 
the circuit court of the United States for the district of lowa, in a suit in 
equity to enforce the stipulations in certain contracts wherein the plaintifEs 
purchased from his executors the interest of the estate of deceased in the undi- 
vided partnership property owned by the plaintiffs and deceased during his 
life-time, for $100,000, payable, $25,000 in cash, $50,000 in notes, and $25,000 
in !and and a certain county judgnient, unless the executors concluded not to 
keep the land and the Judgmeut, in which event he was, at the end of flve 
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7ears, to purchase them back and pay in money the $25,000 for whicn îhey 
were taken, the executors crediting Mm with what had, in the mean time, 
been collected on the judgment, with interest at the rate of 7 per centum pei 
annum. The case was decided at the October term, 1880, and the décision 
delivered by Mr. Chief Justice Waite, affirming the decree of the lower court 
On the day flxed for mutual stipulations in a contract to be performed, eithei 
party may require the other to perforai, and neither can insist on the default 
of the other so long as he is himself behind in his own performance. The 
plaintifl could not demand a deed until he tendered the money, and the exec- 
utors could not require the money until they had offered a deed. The fâilure 
ot both parties to perform on the day waa équivalent to a waiver by each of 
the default of the other, and either, by tendering performance of his stipula- 
tion within a reasonable time, may enforce the performance of the contract 
against the other. 

William M. Eandolph, G. Cole, and G. G. Wright, for appellants. 

Kourse & Kaufman and Seymour Dexter, for appellees. 

N0T>. Se* Dudley T. Hayvard, antt, 643. 

Bemoval of Causes— State Laws Enforced. 

Ottachita Countt t». WoLCOTT. Error to the drcuît court of the eastem 
district of Arkansas. This case was brought up on a certificate of division 
between the judges of the circuit court of the eastern district of Arkansas. 
The circuit judge, from the facts of the case, was of opinion that as plaintifF 
was a citizen of another state, and had brought the présent suit before the 
time limited for bringing in county warrants for cancellation under the order 
of the county court, they were not barred under the statute;, while the district 
judge was of opinion that because of the failure to comply with that order 
the suit could not be maintained. The case was decided in the suprême 
court of the United States in the October term, 1880. Mr. Justice Miller 
delivered the opinion of the court reversing the judgment of the circuit court. 
The statute of the state of Arkansas of January 6, 1857, authorizing the 
county court to make an order calling in for cancellation certain county war- 
rants, and barring ail which are not brought in by a certain date, is a valid 
law, as it merely intended to expedite ànd make safe the keeping of the county 
warrants, and did not intend, by giving the county court authority to make 
such an order, to déprive the fédéral court of its jurisdiction, and such order 
is valid and binding on the plaintiH in this case, even in a suit in the fédéral 
court after removal of the cause. 

F. W. Compton and A. II. Garland, for plaintiff in error. 

U. M. Rose, for défendant in error. 

NoTK. See Sorutily T. Keelty, «nn, p. S78, and note. 

Contract — Vitiated by Traud. 

Wardell V. Union Pao. R. Co. Appeal from the circuit court of the 
United States for the district '>r Xebraska. This case was decided at the Oc- 
lober term, 1880, by the suprême court of the United States. Mr. Justice 
Fùld delivered the opinion of the court afflrming the decree of the circuit 
court. Arrangements entered into by the directors of a corporation to secure 



624 FEDERAL BBPOBTEB. 

an undue advantage to themselves, at its expense, by the formation of a new 
Company, as an auxiliary to the original one, with the understanding that 
they, or some of them, are to take stock in it, and then that valuable contracts 
are to be given to it, on the profits of which they, as stockholders of such new 
Company, are to share, are so many unlawful devices to enrich tliemselves to 
the détriment of the stockholders and creditors of the original company, and 
will be condemned whenever brought before the courts for considération. In 
such case a complainant can dérive no benefît from the contract thus tainted, 
made with the original company, and afterwards assigned to the new corpo- 
ration. 

James M. Woolworth and James O. Broadhead, for appellant. 

A. J. Poppleton, for appellees. 

ïhe cases cited in the opinion were: Great Luxembourg Co. v. Magnay, 25 
Beav. 586; Benson v. Heathorn, 1 Younge & Coll. 326; Flint & Père Mar- 
quette E. Co. V. Dewey, 14 Mich. 477; European & N. A. R. Co. v. Po«r, 59 
Me. 277; Drury v. Cross, 7 Wall. 299. 

Construction of State Statutes — Bule of Décision. 

MooBES V. CiTizENs' Nat. Bank, 14 Cent. L. J. 228. This was a case 
taken up on error to the circuit court of the United States for tlie southeru 
district of Ohio, and deeided in the suprême court of the United States on 
March 6, 1882. Mr. Justice Oray delivered the opinion of the court reversing 
the judgment of the court below. The construction given to the statute of 
limitations of a state by the highest court of such state is binding upon the 
fédéral courts, and the sustaining of a demurrer to plaintifE's reply, raising an 
issue which had been adjudicated by the State suprême court, and contraiy to 
such adjudication, was prejudicial tothe plaintiff, and requires the reversai of 
final judgment rendered in favor of défendant. 

The cases cited in the opinion were: Ong v. Sumner, 1 Cîn. Sup. Ct. 124; 
Lawrence R. R. v. Cobb, 35 Ohio St. 94; Tioga Railroad Co. v. Blossburg & C. 
R. Co. 20 Wall. 137; Kibbe v. Ditto, 93 U. S. 674; Fairfield v. Gallatin Co. 
100 U. S. 47, to the points of limitations and binding effect of the décisions 
of tbe state suprême court; and Deery v. Cray, 5 Wall. 795; Knox Co. Bank 
V. Lloyd, 18 Ohio, 353; Bank v. Lanier, 11 Wall. 369; Telegraph Co, v. Dav- 
enport, 97 U. S. 369, to the point that the ruling was prejudiciaL 
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Pullman Palace Cak Go. v. Texas & Pacific E. Co.* 
{Circuit Court, E. D. Texas. April, 1882.) 

1. Injuxction — Specifio Performance. 

No decree should be entered or order allowed for the spécifie performance 
of a contract, where there is not a mutuality of remedy between tbe parties 
obtainable from the court. 

2. Samb — Whbn not G'.antbd — Lapse op Time. 

The court will not ailow an injunction to compel the spécifie performance of 
continuons covenants with intricate détail, running through a period of nine 
years, over a vast System of railways, unreasonably taxing the time, attention, 
and resources of the court aud its offlcers, and intertering in the gênerai ad- 
ministration of justice. 

S. CONTKACT IN NATURE OF A MONOPOLT. 

Courts ought not to favor a monopoly in the accommodations which are 
necessaries to the traveling public, or foster it by the invention or application 
of extraordinary or unusual orders or remédies. 

0. A. Lochrane and E. S. Iskam, for complainant. 

John H. Kennard, W. W. Howe, S. S. Prentiss, and John C. Brown, 
for défendant. 

Pakdee, C. J. The complainant sets forth in its bill an agreement 
alleged to hâve been made on the twenty-eighth day of February, 
1874, with the défendant company, whereby the Pullman Company 
was to furnish sleeping cars to be used by the railway company, suf- 
ficient to meet the demanda of travel on its line of road, to provide 
the necessary attendants therefor, and also keep eaid cars in good 
running order and repairs, except repairs and renewals made neces- 
sary by accident and casualty ; it being understood that the railway 
company should repair ail damages to said cars, of every kind, ocoa- 
sioned by accident and casualty. The railway company was to pay 
the Pullman Company for the use of said cars four cents per car per 
mile for each mile run, and the railway company was to repair the 
cars in its own shops at cost pries for the Pullman Company. Set- 
tlements to be made monthly. The railway company to furnish and 
apply lubrieating materials, and provide fuel and lights for, and wash 
and cleanse, said cars. 

The railway company wasto permit the Pullman Company to place 
its tickets on sale at the ticket offices of the railway company, and to 
permit the Pullman Company to coUect from passengers using said 

*Reported by Joseph P. Hornor. Esq., of the New Orléans bar. 
v.ll.no.T— 40 
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cars "such sums as may be usual on competing lines furnisliing equal 
accommodations." The Pullman Company was to furnigh free passes 
on its cars for the gênerai officers of the railway company, and the 
railway company to furnish free passes to the gênerai officers, con- 
ductors, and portera of the Pullman Company when on duty. This 
agreement was to continue for two years, say till February 28, 1876, 
"unless another agreement shall hâve been entered into, as pro- 
vided in the seventh article; but in case either of said companies 
should at any time fail to observe the covenants so entered into, it 
might be terminated by notice." By this seventh article it is alleged 
the Pullman Company was given "the option, if exercised within two 
years from the date hereof, to détermine whethér it will make with the 
Texas & Pacific Railway Company a contraot of the form and kind 
hereunto attached and marked *H,* and that if the Pullman Com- 
pany shall within the said two years détermine to make such contraot, 
then and in that case the Texas & Pacific Eailway Company shall 
enter into such contract with the Pullman Company." 

The "Contract H," so annexed, is a blank form of agreement "be- 

tween , hereinafter called the railway company, and Pullman's 

Palace Car Company," and contains a considérable preamble and 15 
articles, which may be briefly summarized : 

(1) The Pullman Company is to furnish its cars snfflcient to meet therequire- 
ments of travel over the Unes of the railway company now eontroUed or here- 
after to be controlled by ownership, lease, or otherwise; said cars to be satis- 
factory to the gênerai manager or superlntendent of the railway company. 

(2) The Pullman Company agrées to keep carpets, upholstery, and bedding 
in good order, and to make certain repairs. 

(3) The Pullman Company agrées to furnish and pay certain employés on 
said cars. 

(4) The railway company is to furnish certain free passes. 

(5) The Pullman Company is to furnish certain free passes. 

(6) The servants of the Pullman Company are to be governed by the rules 
of the railway company, and sundry provisions are made for liability in case 
«f their injury, and indemnity by the Pullman Cotnpany. 

(7) The railway company is to hâve said cars on the passenger trains of its 
Jines, now or hereafter to be controlled, in such way as will best aecomodate 
passengers desiring to use them, and furnish fuel, lighting material, and mafee 
certain repairs and rénovations. 

(8) The railway company is to furnish without charge, at conyenient points, 
room and conveniences for airing and storing bedding. 

(9) The Pullman Company is to collect certain fares. 

(10) The railway company is to permit the Pullman Company to place its 
tickets on sale at the railway ticket-offlces, and their sale to be made bj the 
juilway's agents free of charge. 
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(11) The Pullman Company is to hâve the exclusive right for 15 years to 
furnish such drawing-room, parler, sleeping, and reclining chair cars on ail pas- 
senger trains of the railvi^ay company,on its entire lines, présent, prospective, 
now controUed or hereaf ter to be centrolled by ownership, lease, or otherwise, 
and also on ail passenger trains on which it may, by virtue of contracts with 
other roads, hâve the right to run such cars, and the railway compauy is to 
agrée that it will not contract with any other parties to run said class of cars 
over said lines of road for 15 years. 

(12) The Pullman Company is to guaranty the railway company against 
damages for infringements of patents and expenses of litigation, etc. 

(13) Elaborate provisions are made in regard to eleansing and repairing 
cars iu case of default by party charged with this duty. 

(14) Provisions are made for each party having the right to terminate the 
contract in case the other does not comply with its obligations. 

(15) Provisions are made whereby the railway company might, on certain 
terms, acquire a half interest in ail the equipment so f urnished. 

The bill allèges that on or about the fourteenth of February, 1876, 
the complainant notified the défendant that it would exercise the 
option aforesaid, and sent to défendant a letter advising it that "your 
orator had thus decided, and that on and after the twenty-eighth day 
of February, 1876, it would operate its cars upon the lines of the 
railway company, under the terms of the said contract marked 'H,* 
as aforesaid, and your orator causes duplicate copies of said contract 
to be prepared, which were duly executed on the part of your orator, 
and sent by your orator to the said Texas & Pacific Eailway Com- 
pany for exécution by said company." The bill then allèges that com- 
plainant bas continued to operate its cars on defendant's roads un- 
der the authority and provisions of said contract, and then allèges 
that the défendant has notified it that its cars will not be handled 
any longer. It charges "that the officers and agents of the Texas & 
Pacific Railway Company do publicly déclare that the said railway 
company has, by contract with others than your orator, engaged for 
use on its said road, on and after the fifteenth day of December, 1881, 
other and différent drawing-room and sleeping cars than those of 
your orator, namely, the cars of the company known as the Wagner 
Sleeping-Car Compauy, and your orator has reason to believe, and 
does believe, that on and after the fifteenth day of December, 1881, 
the cars of your orator will be put off the line of the said Texas & 
Pacific Eailway Company, and their use discontinued, and the cars 
of persons other than your orator substituted therefor in the opéra- 
tion of the business of said road, in violation of the express terms 
and provisions of the contract," etc. 
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The Wagner Company is not made party. 

After sundry allégations of apprehended injury the complainant 
proceeds to ask for an injunction, which is the only relief requested. 

The injunction is asked for in the foUowing form : That the de- 
fendant — 

"May be enjoined and restrained from discontinuing the use and employment 
of the cars of your orator, on and at'ter the twenty-second of December, 1881, 
over its line of railroad ; and from refusing to handle the cars of your orator 
upon any of the passenger trains contemplated and ref erred to in and by said 
contract ; and from refusing to keep for sale and to sell, at their ticket offices, 
tickets for the accommodations furnished upon your orator's cars, as provided 
in said contract; and from making or entering into any contract or agreement 
with any person other than your orator for the supplying of drawing-room 
and sleeping cars for use upon the line of said Texas & Pacific Eailway Com- 
pany ; and from permitting any other person than your orator to engage upon 
said line of road in the business of furnishing such cars as aforesaid for the 
use of said road; and from hauling said cars, for any other person than your 
orator, upon any of the trains of the said Texas & Paciflc Railway Company ; 
and from selling, ofEering for sale, or allowing to be sold, at the ticket offices 
or other places under the control of said railway company, the tickets of any 
other person than your orator, for the accommodation of drawing-room and 
sleeping cars operated on said road ; and from transacting and operating upon 
the said road the business of drawing-room and sleeping cars, or other cars of 
the sort, contemplated by the contract aforesaid with the said Texas & Pacific 
Railway Company, except in accordance with the provisions of said cootract 
with your orator; and from violating any of the covenants or agreements in 
said contract contained; and for such other relief." etc. 

On this bill a restraining order has been granted in the terms 
prayed in the bill for a final injunction, and the question now pre- 
sented to the court is whether such an injunction shall issue pend- 
ing the suit. 

The parties hâve had ample notice for préparation, and counsel 
havè presented the case fuUy on ail the merits it bas, and a décision 
on this question should be décisive of the whole case. 

It: is not neeessary, nor bave I the time, to argue fully on ail the 
points presented. I shall merely try to présent my conclusions so 
that they may be understood by counsel. It is not neeessary that 
the Wagner Sleeping-Car Company should be a party to this suit- 
That company was no party to the original contract. The bill does 
not déclare it to hâve any subsequently-acquired rightSj and clearly 
it can have,no rights that would afïect this litigation, or control in 
any manner the remédies sought by the complainant herein, nor wiU 
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any decree rendered herein injure or affect that compauy any more 
than it will any other person who may hâve acquired rights Bubordi- 
nate to complainant's contract. For the gênerai rule see Pomeroy, 
544; also see Willard v. Tayloe, 8 Wall. 557. 

The contract set ont and detailed in complainant's bill is a valid 
subsisting contract, and as binding on the défendant in. a court of 
equity as though it had been regularly signed, sealed, and delivered, 
according to the terms of the first agreement between the parties. 
Willard V. Tayloe, 8 Wall. 557; Pea/rce v. Cheslyn, 4 Adol. & E. 225; 
Ativood V. Vincent, 17 Conn. 581. 

After the first contract between the parties was entered into, ail that 
was necessary to complète the obligations of the second contract was 
the exercise of the option of the complainant, as stipulated, in time 
and according to the terms of the first agreement. It was a contin- 
uous offer from the défendant, forming a complète contract when 
accepted by the complainant. Boston, etc., R. Go. v. Bartlett, 3 Cush. 
224; Wright v. Brigg, 21 Eng. C. L. 591; 2 Chit. Cont. 1061. Nor 
do I think that the alleged contract is affected by the statute of frauds 
of the State of Texas. See same authorities, and Pearce v. Cheslyn, 
4 Adol. & E. 225. Noris it in violation of the laws of Texas, referred 
to in argument, nor of the charter of the défendant company. The 
défendant bas the right to run its own cars over its own road. Thèse 
cars may be purchased or leased by the défendant from anybody or 
company able to supply them. 

The aUeged contract is one for the lease of cars to be run by the 
défendant on its own trains over its own roada. The défendant is not 
obliged by its charter or by the laws of Texas to lease cars from 
every corner. By simply leasing ail the cars it may need from one 
car manuf acturing company, the duties and obligations of the défend- 
ant as a common carrier would not be alïected, nor would the obli- 
gations of the défendant arising under the particular laws of Texas 
to haul and transport the cars and freight of other roads be thereby 
affected. Now, taking thèse views to be correct, and considering that, 
as alleged in the bill, the contract between the parties is valid and 
subsisting, and cognizable in a court of equity, and probably in a 
court of law, (see Pearce v. Cheslyn, supra,) it is to be seen whether 
this court should enforce the contract by équitable remédies, or 
should remit the parties to damages to be recovered at law, for any 
violation of the contract suffered by either party. 

1, Any injunction issued in this case and granting relief to the 
complainant, whether mandatory to compel the performance or prç- 
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hibitory to restrain the violation of the contraet on the part of the 
défendant, substantially amounts to a deoree or order for the spécifie 
performance of the terma of the contraet. No such decree or order 
should be rendered when there is not a mutuality of remedy between 
the parties, obtainable from the court. If the position of tlie parties 
were reversed, it does not seem that there could be any order for the 
Pullman Company to comply, because the court could not compel 
that Company to build cars or purchase cars, or furnish cars "suffi- 
cient to meet the requirements of travel" over the extensive Unes of 
the railway company, Nor, in such a case, could any order be issued 
restraining the Pullman Company from furnishing cars to other rail- 
way companies until the contraet should be complied with, for the 
contraet has no such scope ; and, as is shown, the Pullman Company 
bas just as valid contracts to furnish cars to other railway companies 
as it has with the défendant. As to mutuality in the équitable rem- 
edy, see Pomeroy, Spec. Perf. § 162 et aeq., and cases 'cited in note 
1, on page 231; Marble Co. v. Ripley, 10 Wall. 358. 

2. A decree restraining the défendant from violating the contraet, 
amounting, as it would, to a mandate to comply with the contraet, 
compels the court to supervise and control the performance of contin- 
uons covenants, with intricate détails, running through a period of 
nine years, over a vast System of railways, involving large discrétion, 
and the employment of an army of expert agents and business men, 
"unreasonably taxing the time, attention, and resources of the court 
and its officers, and interfering in the gênerai administration of jus- 
tice." See Pomeroy, Cont. & Spec. Perf. § 307 et seq. ; also Marble 
Co. V. Ripley, 10 Wall. 358. and 13 Ohio St. 344. There is a wide 
distinction to be drawn between this case and the Telegraph Co. Cases 
in 1 McCrary, 541 to 570, and the Sewing Machine Case in 1 Holmes, 
253 et seq. 

3. The contraet is silent as to the number of cars to be furnished 
by the complainant and hauled by the défendant. It is also silent as 
to what passenger trains the cars furnished shall be hauled on or 
attached to, on day trains, night trains, or excursion trains. The 
défendant is to procure ail the cars of the class needed from the 
complainant, and the complainant is to furnish cars "sufficient to 
meet the requirements of travel." 

The right, then, to détermine what cars and what trains are 
"sufficient to meet the requirements of travel," is vested by the con- 
traet and by the nature of things in the défendant company. An 
injunction to the défendant restraining the hauling of any other cars 
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1;han those fumished by the complainant takes away the power of the 
défendant to détermine what cars are "sufficient to meet the require- 
ments of travel," and vests it permanently in the complainant, (for the 
défendant can hâve no other cars than the complainant sees fit to or 
can furnish,) and, finally, afternecessary delay, and possibly after the 
occasion has passed or the need lapsed, in the court. It is true that 
the complainant's failure to perform the stipulations imposed upon 
him by the contract would at once cause a dissolution of the injunc- 
tion; but the dissolution of the injonction can only be ordered by the 
court, and the court can only dissolve after notice, a hearing, and a 
finding, and the at once becomes an indefinite time, controlled by the 
mutations and delays of a litigation, and that through more than one 
court. 

é. Sleeping cars and drawing-room cars hâve become a necessity 
on long Unes of railway, such as the défendant is operating. The 
contract which is the basis of this suit substantially farms out, for 
a period yet to run of nine years, to the complainant, the exclusive 
right to thèse neoessary accommodations over the defendant's "entire 
Une of railway, and on ail roads which it contrôla or may hereafter 
oontrol, by ownership, lease, or otherwise, and also on ail passenger 
trains on which it may, by virtue of contracts or running arrange- 
ments with other roads, hâve the right to use" such accommodations, 
to be by the complainant relet and hired at priées and charges whoUy 
within its own discrétion, and beyond the control of the défendant or 
of the public. It is true that the ninth article of the contract pro- 
vides that the complainant "shall be entitled to coUect from each 
and every person occupying said cars such sums for said oecupancy 
as may be usual on competing Unes," etc. ; but such provision is vain, 
and cannot be enforced, unless, indeed, by a master in chancery who 
should supervise the sale of tickets and seats. And there is no restric- 
tion in the contract to prevent the complainant's owning and control- 
ling the usual charges on competing Unes, and it is fuUy within the 
t. ope of complainant's business, as set forth in this record. 

No provision is made for the introduction and use of the improve- 
ments we hâve a right to expect within the next décade, looking to 
the increased comtort and security of the traveling public. And there 
is no provision or guaranty preserving the rights and duties devolving 
on the défendant under its charter, or preserving and guarding the 
rights„of the pubUc. 

In short, the contract, in ail its essential features, is the granting 
of a monopoly, — a monopoly in the accomodations which are neces- 
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Bary to the travelîng public, — a monopoly which tlie courts ought not 
to favor or foster by the invention or application of extra^mdinary 
or unusual orders or remédies. 

5. The matter of enforcing such contracta by injunetion is within 
the Sound discrétion of the court. See Pomeroy, Spec. Perf. § 35 
et seq.; Willard v. Tayloe, 8 Wall, 566; Marble Co. v. Fàpley, 10 
Wall. 856. 

For the reasons given it seems to me that in tbe exercise of a 
Sound discrétion I should refuse the injunetion. 

It is therefore ordered that the restraining order heretofore issued 
in this cause be annulled and revoked, and that the injunetion pen- 
dente lite, prayed for, be and the same is ref used. 

NOTE. 

MoNOPOLT. The givîng to one person or set of persons of a trâde a bene- 
fit which another of the same trade does not get also, is a monopoly.(a) It is 
an exclusive privilège granted to a few individuals and their successors incor- 
porated into a society, and prohibiting ail others from exercising the same 
privilège, and violâtes the f undamental rights of citizens willing to conform 
to the constitutional régulations and restrictions of the busineâs.(6) Such a 
law eannot be sustained under the right of the législature to pass license laws 
and police régulations, and to grant exclusive rights for the exercise of public 
franchises.(c) Monopolies are against common right, and are uneonstitu- 
tional and void ;(d) and by the common law they are ofEences malum in se, 
and contrary to public policy.(e) ïhey are equally injurious to trade and to 
thefreedom of the citizen as "engrossing," and are equally restrained by the 
common law;(/) and "engrossing" is an offence akin to " forestalhng ; "(,9) 
and the terms " forestalling " and " engrossing " cover ail ttie practical forms 
of "regrating," ail of which are oflences at common law.(ft) 

There are three inséparable incidents to every monopoly: (1) Tliat the price 
of the same commodity will be raised; (2) that after the grant the comniod- 
ity is not so good and marketable as before; (3) that it tends to the impover- 
ishment of divers artisans, artificers, and others.(i) Ail such grants liave 
been held by ail the judges of England void at common law, as tendiiig to 
destroy the freedom of trade, discourage labor and industry; restricting the 
people from gettingan honest livelihood, and putting it in the power of the 
grantees to enhance the price of commodities.(j ) It has been held that grant- 
ing such a privilège is a violation of the fourteenth amendment to the consti- 

(a)Pirley.Corp,ofDundas, 29Upp. Can. Q. B. (e) Kex t. Waddington, 1 East,167; Caseof ths 

407. Monopolies. 11 Coke, ?4*. 

(») Slaughter-house Cases, 1 Woods, 21. _ (/) East India Co. v. Sandys, Skin. 169 ; and «ee 

(c) Live-stock, etc., Ass'nv.CrescentClty.etc., Company of Stationers v. Parker, H. 233, 
Co. 1 Abb. (U. S.) 388. («■) Rex v. Waddington, 1 East, 143. 

(d) Norwich Gas-Ught Co. T. Norwlch City G. (A) See 1 Hawk. P. C. c. 80, 5 15. 

Co. 26 Conn. 19; City of Chicago v. Eampff, 45 (i) Case of the Monopoliea, 11 Coke, 87». 

m. 90} Mayor ot Hadson T, Thorno, 7 Palge, 261. (J) Slaughter-house Cases, 16 WaU. 102, 
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tution of the United States,(fc) one of the fundamental rights of tlie cîtizen 
bcing that of pui-suing any lawful employraent in alawful maimer — the right 
to choose one's own pursuit, subject only îo constitutional restrictions and 
régulations ;(?) and every grant made in grievance to the subject, or to his 
préjudice, is void.(m) As Mr. Justice Field aptly says, (16 Wall. 105:) "If the 
trader in London can plead that he is a Iree citizen of that city, against the 
enforcement to his injury of monopolies, surely, under the fourteenth amend- 
ment, every citizen of the United States should be able to plead his citizenship 
of the republic as a protection against any similar invasion of his privilèges 
and immunities." 

In England, under the sovereign prérogative, the crown has always ex- 
ercised control over the trade of the country, and although restrained by the 
common law and the statutes of monopolies, (21 Jac. I. e. 3,) within reasonable 
limits, It might grant the exclusive right to trade with a uew invention for a 
limited period. This statute did not create, but controlled, the power of the 
crown ;(«) and an illégal monopoly was denounced as a public grievance ; and, 
the crown having been infornied thereof, it had the power, and it was its duty 
to rernove it, even when information had been given by an alieu.(o) As long 
ago as the time of Queen Elizabeth monopolies were denounced as odious 
and in violation of common right, and the judicial décisions from that day 
down to the présent hâve continuously repeated the denunciation. 

Under «ur System a monopoly is an institution or allowance from the 
sovereign power, by grant, commission, or otherwise, to any person or corpora- 
tion, for the sole buying, selling, making, working, or using anything whereby 
any person or persons, body politic or corporate, are sought to be restrained 
of any freedom or liberty they had before, or hindered in their lawful trade.(p) 
Instead of the exercise of the sovereign prérogative by a grant directly from 
the crown, restricted by the common law, the législative power niay alter the 
common law and may establish a monopoly, unless that monopoly be one 
which contravenes the fundamental rights of the citizen protected by the 
constitution. (g.) 

Sir John Culpepper, in a speech in the long parliament, thus spoke of 
monopolies and pollers of the people: "ïhey are a nest of wasps — a swarm of 
vermin which hâve overcrcpt the land. Like the frogs in Egypt they hâve 
gotten possession of our dwellings, and we hâve scarce a room free from them. 
They sup in our cup; they dip in our dish; they sit by our fire. We flnd 
them in the dye-fat, wash-bowl, and powdering tub. They share with the 
butler in his box. They will not bâte a pin. We may not buy our clothes 
without their brokage. They are the leeches that hâve sucked the common- 
wealth so hard that it is almost hectical." Thèse words.quoted by eounsel in 
his argument in the Slaughter-house Cases, 16 Wall. 47, were spoken at a time 
when monopolies existed concerning wine, coal, sait, starch, the dressing of 
méats, beavers, belts, bone-lace, leather, pins, and other necessaries, and even 
to the gathering of rags. How much more appropriate would be this language 

(Je) Live.stock.etc, Ass'nv.Crescent City, etc., (o) The Queen v. Presser, 11 Beav. 306. 

Co. 1 Abb. (U. S.) 3S8. (p) Slaughter-house C«see, 16 WaU. 102. 

(;) Slanghter-honse Cases, 1 Woods, 21. (j) Live-stock, etc., AsB'nv.Crescent City, etc., 

(m) Case ot the Monopolies, 11 Colce, 87a Co. 1 Abb. (U. S.) 388. 
(n) Caldwell v. Van Vlisi>eiigen, 9 Harc, 415. 
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at the présent day, when not only articles of comfort and necessity are covered 
by exclusive grants, but the public lands in large areas to the détriment of 
agricultural interests, and the channels of commerce to the détriment of 
trade, are held in private ownership by monopolies, notwithstanding the pro- 
visions of the constitution of the United States delegating to the gênerai gov- 
emment the régulation of commerce, and the care and charge of the publie 
domain in trust for the citizena of the republic. 

In any view the grant of a monopoly la the abdication of sovereign power 
in exact proportion to the scope of the exclusive right conferred, and to the, 
exclusion of the common right of the citizen, It créâtes a sort of imperium 
in imperià, with its own laws, rules, and régulations, and with its own offi- 
ciais to enforce them, and from which there is no appeal and its contracta 
become the exercise of delegated sovereignty, whether in the case of a patentée 
who suffers his fabric to be manufactured for a royalty, or of a corporation 
which levies a tribute on ita necessary transport to a market, or opens or; 
shuts up the territory to settlement to fumish such a market according to ita 
sovereign will. The judiciary has ever stood as a bulwark between the power 
of the monopolies and the common right of the citizen, and to that pure and 
incorruptible judiciary, such as our system of government affords, must the 
citizen look for protection and relief. Hence it is well said by his honor, Mr. 
Circuit Judge Pardee, in the case to which this note is appended that " courte 
ought not to favor a monopoly in the accommodations which are necessaries 
to the traveling public, or foster it by the invention or application of ex- 
traordinary or unusual orders or remédies." — [Ed. 



Pdilman Palace Cae Co. v. Missoubi Pacific Ey. Co. and another.* 
(Circuit Court, E. D. Missouri. April 25, 1882.) 

1. PLEADmo— Demurreb. 

A demurrer admits ail facts well pleaded, but not conclusions drawn thero- 
from by the pleader. 

2. COKPORATIONB— CoNTBACTS. 

Where a railroad company made a contract concerning ail roads which It 
then did or might thereafter control, by ownership, leage, or otherwise, and 
thereafter acquired more than a majority of the stock of B., another railway 
company, and by votiag such stock elected B.'s board of direotors ; and where 
certain persons were members of the board of directcrs of both A. and B., and 
the same persons were respectively présidents and vice-prcsideuts of both com- 
panies: hdd, that A. had not acquired " control" of B. within the meaning 
ol the terms of the contract, and that the word " control," as used in said con- 
tri.ct, meant an immedi.<ite or executive control exercised by the ofBcers and 
agents chosen by and acting under the direction of A. 's board of directurs. 

'Repor'ad b; B. F. Rex, Esq., of tbe St. Louis bar. 
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Noble â Orrick, for plaintiff. 

John G. Brown and Thomas J. Partis, for défendants. 

McCeaey, 0. J. This case ia before the court upon an application 
for a preliminary injunction to restrain respondents from violating a 
certain contract, and it bas been fully argued by counsel, both orally 
and in print. The facts, so far as we deem it necessary to state them, 
are as follows : On the 8th of May, 1877, a contract in writing was 
entered into between the compiainant and the respondent the Mis- 
souri Pacific Eailway Company, which gave compiainant the exclu- 
sive right for a term of 15 years to furnish to the railway Com- 
pany drawing-room and sleeping cars for use upon its railroad, and 
bound the company, upon certain terms and conditions, to haul said 
drawing-room and sleeping cars over its line of railroad. 

The provisions of this contract now to be considered are those by 
which it was provided that it should include not only the railway 
then eontrolled by the Missouri Pacific Eailway Company, but also 
by ail roads said railway company might thereafter control by own- 
ership, lease, or otherwise. Thèse provisions are to be found in the 
seventh and twelfth clauses of the contract, which are as follows : 

"Seee»<ft. In considération of the use of the aforesaid cars, the railway com- 
pany hereby agrées to haul the sameon the passenger trains on itsown lineof 
road, and on ail roads which it now controls, or may hereaf ter control, by owner- 
ship, lease, or otherwise, and also on ail passenger trains in which it may, by 
virtue of contracts or running arrangements with other roads, hâve the right 
to use such cars, in such manner as will best accommodate passengers desiring 
the use of said cars. And the railway company shall, at its own expense, 
keep said cars in good running order and repair, ineluding renewals of worn- 
out parts, and ail things appertaining to said cars necessary to keep them in 
flrst-class condition." 

"Twelfth. The railway company hereby agrées that the Pullman Company 
fihall hâve the exclusive right, for a term of 15 years from the date hereof , to fur- 
nish for the use of the railway company drawing-room, parlor, and sleeping cars 
on ail the passenger trains of the railway company, and over its entire line of 
railway, and on ail roads which it controls, or may hereafter control, by owner- 
ship, lease, or otherwise, and also on ail passenger trains on which it may, by 
virtue of contracts or running arrangements with other roads, hâve a right 
to use such cars, and that it will not contract with any other party to run 
said class of cars on and over said lines of road during said period of 15 years." 

The contention of the complaint, which lies at the foundation of its 
xight to an injunction, is that sinee the exécution of the contract the 
said Missouri Pacific Eailway Company has acquired control'of the 
St. Louis, Iron Mountain & Southern Eailway, so as to bring the 
Jiue of that road within the terms and subject to the opération of the 
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contract. The facts upon which this claim reste, as they are set forth 
in the bill, are, in substance, that prior to December, ISSO, the Mis- 
souri Pacific Eailway Company acquired and became the owner of 
more than a majority of the stock of the St. Louis, Iron Mountain & 
Southern Eailway Company, and that such purchase was made with 
the intent of controlling the management and administration of the 
last-named road, and of running the two roads as one line, and iu the 
interest of the Missouri Paciiic Eailway Companj'-; that the présent 
board of dii-ectors of the Iron Mountain Company was elected by the 
vote of the shares of stock owned by the Missouri Pacific Company ; 
that certain persons, seven in number, are members of the board of 
directors of both companies, and that the same persons are respect- 
ively présidents and vice-présidents of both companies; that by 
reason of such purchase and ownerahip of the capital stock of the 
Iron Mountain Company by the Missouri Pacific Company, the former 
corporation has, in contemplation of law and effect, passed under the 
control of the latter, so as to bring the same within the soope and 
opération of the contract above named. 

Eespondents demur to the bill, and thus admit the averments 
therein, so far as they are well pleaded, but not the conclusions drawn 
by the pleader from the facts stated. The demurrer raises the ques- 
tion whether, upon the facts stated in the bill, the complainaut is right 
in its contention that the Iron Mountain road has passed under the 
control of the Missouri Pacific Company, within the meaning of the 
contract. 

What are we to understand by the word "control" as employed in 
the conlract ? The language is, "ail roads which it contrôla or may 
hereafter control," which in our judgment means controUed by the 
corporation. The language does not refer to the ultimate power of 
control which always lies in the stockholders, and which may be indi- 
rectly exereised by them at stated periods by the élection of directors. 
It means the immédiate or executive control which is exereised by the 
officers and agents chosen by and acting under the direction of the 
board of directors. Every corporation, whether private, public, or 
quasi public, has a constituency behind it to which it is responsible, 
and by which it may in the end be controlled ; but when we speak of 
a corporation in a contract or a statute we do not refer to this con- 
stituency, but to the artificial person which acts only according to its 
laws and through its agents and oflScers. Thus a municipal corpo- 
ration — as, for example, a city, county, or town — is in one sensé com- 
posed of ail the votera of the muuicipality; but when it is referredto 
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în a statute or eontract, it is always mentionèd in its corporative 
capacity as a single person, having certain specified powers, and not 
with any référence whatever to tiie body of electors by whom its offi- 
cers are cbosen, and may from time to time be changed. A statute 
providing that a railway company shall be subject to the oontrol of a 
county or city wouldnot be construed as baving contemplated control 
by the majority of the voters, but by the constituted authorities of 
such county or city for the time being. The same rule applies to 
other corporations ; and where a contract contemplâtes corporate ac- 
tion we must always understand that action by the proper authorities 
and not action by the stockholders is intended. It is conceded in this 
case that the two corporations continue to exist and to act separately, 
each through his own agents and officers. There has been no absorp- 
tion of one by the other. There are still two sets of oflScers, two boards 
of directors, and in fact two complète corporations. True, it is ad- 
mitted the same persons are in several instances officers and direct- 
ors of both companies. But it is difficult to see how this places one 
corporation under the control of the other. If it does, how are we to 
détermine which is the controlling and which the subordinate com- 
pany ? It may be true that the two companies are acting in harmony, 
and that the same persons own a majority of the stock of both; but 
this is something very différent from the control of one by the other. 
It is contended'^hat the owner of the stock, or a majority of it, should 
be regarded, for the purposes of the contract in question, as the owner 
of the railway. But even if this were admitted, it would not avail 
the complaînant. The contract calls for control, not merely owner- 
ahip. The owners of a railway may not control it. The language of 
the conract upon this point was, no doubt, carefully chosen, and is 
several times repeated. The roads to be brought within the terms of 
the contract were deseribed as "ail roads which the railway company 
now control, or may hereafter control, by ownership, lease, or other- 
wise." There must be control, and it may be by ownership, lease or 
otherwise, so that the ownership of nearly ail the stock is not enough. 
The court cannot say as a matter of law that this gives the control 
which the contract calls for. The stock of a corporation is con- 
stantly changing hands. Before the decree could be executed in this 
case, the stock of the Iron Mountain Company may pfiss to other 
hands. The stockholders of to-day may not be the stockholders of 
to-morrow. Besides the stockholders of thèse two companies may, for 
any rea^son satisiactory to them, cousiderit for their interuùt to cpn- 
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tinuG both corporations in existence, reserving to eacîi ail its rîgîits 
under the law. Their right to do so is clear, and for aught that 
appears this is precisely what they hâve done. The purchaser of the 
majority of the stock of the Iron Mountain Company, although that 
purchaser was the Missouri Pacific Company, acquired the right to con- 
tinue the former corporation as a separate and independent body cor- 
porate, and the contract cannot compel it to forego that right. Each 
of thèse corporations has its own charter or articles of incorporation, 
its own board of directors and executive oiScers. They exist under 
and by virtue of separate and distinct acts of incorporation, and if the 
Missouri Pacific does uot see fit to take the légal control of the Iron 
Mountain road, the court cannot require it to do so. 

MiiiLBR, Circuit Justice, (concurring.) I concur in overruling the 
motion ou an injunction. Let the order be so eutered. 



Chajtbaix V. BoABD OF LIQUIDATION and others.* 
{Circuit Court, E. B. Louidana. March, 1882.) 

1. JuBisMCTioiT — Injunction — Statb Officbhs — Constitution, ELBVEaiTH 

AmENDMBNT — Id. ^ 10, ABT. 1. 

The circuit court has jurisdiction to prevent, by injunction, the offloers of a 
State from diverting a fund collected by taxation and set apart under a statute 
of tliat State to pay certain bonded indebtedness of eaid state, to the end that 
said fund may be preserved intact until the rights of the parties and the inter- 
ests of the state, if any sbe has, may be determined contradictorily. Buch 
action is not forbidden by the eleventh amendment of the constitution of the 
United States, and is necessary for the proper enforcemeat of section 10 of arti- 
cle 1 of the same instrument. Pakdeb, C. J. 

2. JtmiBDICTION — WlIBN IT OANNOT BB EXBBCISBD — WhEN OblIGOB A NeCEBSAKT 

PaBTT — TREABUUr OF A SOVBBEI&N ExEMPT FEOM JUDICIAL InTEBFEBENCE 

ExcBPT so Long ab Soveheign Consbntb to Intbrfeeence. 

Jurisdiction is ousted only where the state is eo nomine a party; but, though 
the court has jurisdiction, it cannot be exercised where the défendants are 
merely nominal parties and hâve no real interest in the controversy. 
i. Bame— Kecesbaby Party. 

When the bill asserts the obligation of a bond or an interest covenant against 
the obliger or his property, which is controverted by the obligor, he is a neces- 
sary party. 

The treasury of a sovereign can be interfered with by judicial process no 
longer than the sovereign continues to assent to the interférence Billings, 
D J. 

*Bepnrted bf Joseph F. Hornor, Es^., of the New Orléans bar. 
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Henry C. Miller and Thomas Gilmore, for complainant. 

J. C. Egan, Atty. Gen., John A. Campbell, W. B. Spencer, E. D. 
White, and James McConnell, for défendants. 

Pabdeb, c, J. The bill in this cause is brought by the complain- 
ant, a citizen of France, against the défendants, as members of the 
state board of liquidation, to prevent the diversion of certain funds, 
oollected by taxation under the Consolidated bond acts of 1874, to 
pay the coupons of, the Consolidated bonds fallingdue January 1, 1880, 
■which funds are now in the hands on deposit of one of the défendants. 
It is alleged that thèse funds are "trust funds, " and that the défend- 
ants threaten to divert them nnder authority of the third article of 
the state-debt ordinance, adopted with the constitution of 1879, read- 
ing: "That the coupon of said Consolidated bonds falling due the 
first of January, 1880, be and the same is hereby remitted, and any 
nterest taxes coUected to mçet said coupon are hereby transferred to 
def ray the expenses of the state government ; " and under act No. 3 
of the législature of 1881, approved January 4, 1882, entitled "An 
act to provide for the funding of the interest fund now in the hands 
of the fiscal agent of the state and to accrue, into bonds of the United 
States government, and to provide for the payment of the reduced 
interest due or to become due on the bonds of the state," and which 
act transfers the fond collected to pay the January, 1880, coupons of 
the Consolidated bonds to a reduced interest fund. It will be noticed 
that this last act is in direct conflict with the third article of the debt 
ordinance, as the latter transfère the fund to pay the gênerai expensea 
of the state government, while the former transfers the fund "to pay 
the reduced interest that is or may become due on state bonds con- 
verted or stamped under the ordinance of the constitution of 1879> 
in référence to the state debt." The said article of the debt ordinance 
of the constitution, and the said act No. 3 of 1881, are alleged by the 
bill to be in violation of section 10, article 1, of the constitution of 
the United States, as impairmg the obligations of the contract under 
which complainant's bonds were issued, The bill prays for a receiver 
and an injunction. 

The question necessary to pass upon at this time is merely whether, 
under the showing made in the bill, an injunction may issue pending 
the suit; the only objection urged being that the state of Louisiana 
is the real party défendant, and that, therefore, the court is without 
jurisdiction by reason of the eleventh amendment to the constitution. 
This question has been settled in this court in the case of McComb 
V. Board of Liquidation, 2 Woods, 48, and affirmed by the suprême 
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court, 92 U. s. 531, -which was a case arising tmder the very same 
act, amendaient, and contract as the case under considération. In 
tliat case the défendants sought shelter under the sovereignty of the 
state as a cover to exécute an unconstitutional law of the state ; but 
the courts held that an injunotion would lie against them as individ- 
uals and as officiais of the state, notwithstanding the law or the in- 
terest of the state, to prevent them from violating the contract of 
1874, and that to such a suit the state was not a neeessary party. 

If the court has jurisdiction to prevent the défendants from violat- 
ing the contract between the state and the bondholders by issuing 
bonds at par, to the détriment of the bondholders' security, what 
doubt can there be of the jurisdiction of the court to prevent the 
défendants from diverting the entire security. 

No case yet decided in this court dénies the jurisdiction to restrain 
the défendants as individuals from impairiug the obligations and 
securities of the funding acts of 1874. 

For my own part I hâve no doubt that the courts of the United 
States, if proper cases are made, can prevent any agent of the state, 
as well as any individual, from diverting a dollar from the fund act- 
ually collected under the act and amendment of 1874. 

The diffioulty is and has been, wh^t use is there in merely tying up 
the f unds ? If the bondholders cannot hâve their dues, why hinder 
the money from going to pay the expenses of the state? As there is 
some force in thèse objections, it is neeessary to examine further into 
the purposes of the présent bill. 

Every case that has been brought heretof ore has been on the theory 
that the court should compel the levying and collection of the 5^- 
mill tax provided by act of 1874, or should reach into the treas- 
ury of the state and take the moneys of the state and apply them 
to the payment of the bonded debt of the state, or that the court 
should by mandatory process carry into full effeet the act and amend- 
ment of 1874, levy and coUect the tax, and pay the bondholders. 

The présent bill is brought only in relation to such funds as hâve 
been levied and collected from the tax-payers of the state under the 
act and amendment of 1874, and hâve passed from the tax collectors 
to the state treasurer, and from the state treasurer to the fiscal agent 
of the state, where they are now held as a separate and distinct fund. 
to the crédit of the interest fund created by the act of 1874, and is 
based upon the following propositions of law and fact : 

The act of the législature of Louisiana of 1874, approved January 
24th of that year, and the constitutional amendment of 1874, ratified 
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oy the people in that year, created a trust fund of ail moneys éol- 
lected and paid over to the state fiscal agent under the said law and 
amendment for the purposes therein specified, and of that fund, so com- 
ing into his hands; the state treasurer, state auditor, and the board of 
liquidation became the trustées ; the holders of the Consolidated bonds, 
issued under the said law and amendment, became primarily thë 
beneficiaries, the state of Louisiana occupying the position of, and 
having only the interest of, a debtor who has created a trust for the 
payment of his creditors, and is net a necessary party to thissûit. 

Thèse propositions seem to me to hâve great force and plausibility, 
and they can be supportéd by very respectable authority. 

That a state, by its législation, or by its public officers duly author- 
ized, can create a trust, convey property, and appoint trustées, see 
Perry, Trusts, § 30; Com'rs v. Walker, 6 How. (Miss.) 143; State 
V. liuak, 21 Wis. 216. That the trustées may be the officers of 
the state, see Perry, Trusts, § 47, and cases there cited. That the 
said act and amendment created a trust, see Perry, Trusts, § 82; 
Maenhaut v. New Orléans, 2 Woods, 108, and the numerous cases 
there cited by Judge Woods. 

That the state treasurer, state auditor, and the board of liquidation 
are constituted the trustées, see latter part of section 7 of the act of 
1874, and the latter part of the first amendment of 1874. 

When the proceeds of the 6^-mill tas, under, the act of 1874, 
reached this board of liquidation, no further act of the state — no 
order, no appropriation — was necessary. No discrétion was given. 
The money was to be paid to the bondholders, and the law made it a 
felony to divert it. See section 7 of act of 1874, and article 1 of 
amendment, 

The interest of the state, if she hâve any, is that of a cestuï que 
trust Bubordinate to the bondholders. If a cestui que trust is entitled 
to a distinct and aliquot share of an ascertained fund, he may main- 
tain a bill against the trustées for that share without joining the 
cestuis que trust of the remaining fund. See Perry, Trusts, § 882, and 
authorities there cited. 

The bill shows that the fund sought to be reached is not sufficient 
to satisfy the legitimate demands of the bondholders, and the conclu- 
sion ought to foUow that the state has no resulting interest. 

If ail the members of the board of liquidation were private citizèns, 
as two of them are, not holding any state office, what doubt could 
there be among lawyers as to the fiduciary relation of the board to the 
T.ll,no.7— 41 
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bondholders ? And, nnder the autiiority of a nnmber of adjudioateu 
cases, the fact that the trustées are oôicials of the etate creatiug the 
tru^t would seem to make no différence. 

In Çom'ra v. Walker, 6 How. (Miss.) 143, the commissioners of the 
sinking-fund were held to be trustées of that fuud, and liable to sue 
and be sued, although offioers of the state. 

:In State v. Busk, 21 Wis. 216, the bank comptroUer pf the state 
■wa,s declared thq trustée of the securities in his hands, although he 
was an officiai of the state, swom and bonded. 

It is elementary that particular f ormality is not required in the 
création of a trust.,: Any agreement or contract in writing made 
by a person having the power of disposai qver property, whereby 
sueh person agrées or directs that a particular parcel of property, or 
a certain fund, shall be held or deaJt with in a particular manner for 
the benefit of another, in a court of eqnity, raises a trust in favor of 
such other person against the person making sueh agreement, or 
any other person claiming under him, voluntarily or with notice. 

And it is said that "equity loves a trust," and that "equity will 
never allow a trust to fail for want of a trustée." 

Now, if the foregoing propositions in regard to the character of the 
funds levied and coUected under the funding aots of 1874, and now 
in the hands of the défendants, are correct, there would seem to be 
no doubt as to the power of the court to grant the relief sought in the 
bill — fiirst, by preserving the funds until an account can be taken, 
and then by a receiver, as prayed in the bill, distributing the funds 
to their proper owners. 

But there is a broader vi§w that may be taken of . the quantum or 
relief that the courts may grant under the showing made by the bill. 
There can be no doubt that the act and amendmént of 1874 coneti- 
tutes a contract between the state of Louisiana and the holders of the 
Consolidated bonds issued under said contract. The terms, provis- 
ions, stipulations, and agreements contained in said act and amend- 
mént leave no doubt on this point. But that the man who reads may 
know for certain, it is expressly declared in the act, and reiterated in 
the amendmént, that it is "a valid contract between the state and 
each , and every holder of said bonds, which the state shall by no 
means, and in no wise, impair." 

Now, if the main contracting party, the state of Louisiana, were an 
ordinary individual or corporation, what question could be made 
against enforcing this contract against ail parties in a court of equity ? 
But the state of Louisiana cannot be sued in herown. courts without 
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her consent, nor in the courts o( the United States, by any citizen, 
native or foreign ; and this diflBculty in the way of putting the parties 
to the contract on equal térms before the law was obviated by the pro- 
vision in the amendment that "no court shall enjoin the payment of 
the principal or interest thereof, (referring to the bonds,) or the levy 
and collection of the tax therefor. To secure such levy, collection, and 
payment the judicial power shall be erercised when necessary. " 

Now, if a constitutional amendment, ratified by a vote of the peo- 
ple, can hâve, any forcé, it seems as clear as words can make it, 
that as to the consolidated bonds, and the levy and collection of taxes 
to pày the interest thereof, and the payment of the interest, the state 
of Louisiana abdicated and renounced her exemption from suit, and 
contractéd to stand before the courts as an ordinary litigant. And, 
moreover, provided that the Varions state offieers might be coerced by 
the courts to perfôrm the various duties devolving upon them under 
the said act and amendment. Has the state ever repealed or abro- 
gated the contract ? If so, when ? 

The state has defaulted on the payment of interest. She bas re- 
pudiated five-sevenths of the stipulated interest. She has remitted 
the coupons falling due January 1, 1880, and has undertaken to appro- 
priate the interest taxes eollected to pay the said coupons to other 
purposes. She has stopped her offieers from levying and collecting 
the tax stipulated in the contract. She has violated her contract, but 
she has not in terms abrogated it, and she has not y et denied the juris- 
diction of the courts "to secure such levy, collection, and payment." 

(joncede that the state never consented that she might be sued like 
any other litigant, or that, having so consented, she has revoked her 
consent; the right to compel her offieers to perform their various 
duties under the said act and amendment has never been revoked, 
and the courts of the state bave entertained, and still entertain, suits 
to that end. 

It is true that the présent suprême court of Louisiana, in the case 
of Hart V. Burke, has decided that the courts of the state are, under 
the présent constitution, powerless to compel the levy of the tax to 
pay the interest under the funding act, or to prevent the diversion of 
the accumulated iriterest fund eollected under said act, and, so far, 
the state may be said to hâve revoked ; but I deny that there is a 
scrap of constitution or law declaring a revocation of the declaratic" 
in the contract of 1874, that "to secure such levy, collection, and 
payment the judicial power shàU be exereised when necessary." 
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There is no doubt that if the courts of the state hâve sucli power, 
the United States courts in proper cases bave the same power. 

But be this question of jurisdiction of the state courts as it may, 
the contract of the state with the holders of the Consolidated bonds 
cannot be impaired by any law or constitutional provision of the 
state without violating the constitution of the United States, and any 
such impairment the courts of the United States are bound to dis- 
regard. 

Now it may well be that, notwithstanding the consent and renun- 
ciation of the state, the fédéral courts cannot entertàin jurisdiction 
where the state is a necessary party in order to grant the relief 
sought ; and yet, wherever the state is not absolutely required as a 
party, the courts can aot upon the agents of the state to enforce tho 
contract that the state bas consented may be so enforced. 

To compel the levy and collection of a tax, which is an exercise of 
sovereignty, may require the présence of the sovereign ; but ■when the 
tax bas been levied and colleeted, and paid over to the treasurer, and 
by him deposited and set apart, and nothing remains but a ministe- 
rial duty to be performed, what need is there of making the state a 
party, and why cannot relief be granted by injunotion, mandatory 
or otherwise? See Davis v. Gray, 16 Wall. 203, and cases there 
cited, pp. 220 and 221; McComb v. Board of Liquidation, 2 Woods, 
48, and 92 U. S. 631, and cases cited; Hancock v. Walsh, 3 Woods, 
351; Vose V. Trustées, 2 Woods, 648. 

In the leading case of Osborn v, Bank, 9 Wheat. 738, the state of 
Ohio had a direct pecuniary interest in the f unds reached , The seizure 
of the funds /was her act, and they were carried on her books as part 
of the gênerai funds in her treasury, Aotually the funds were kept 
separate, but no more so than this interest fund now in the hands of 
the défendant, the fiscal agent. 

The case of Davis v. Gray was not, as counsel bave argued, decided 
whoUy un der the law of Texas. The court says : "Upon thegrounds 
of the jurisdiction of both the United States and of Texas, we hold 
this bill well brought as regards the défendants." And there is no 
adjudicated case in the fédéral courts called to my attention that is 
directly against this view of the case. 

The case of McCauley v. Kellogg, 2 Woods, 13, was a case brought 
on bonds of the state, where there was no conceded contract that the 
judicial power might be invoked to secure the levy and collection of 
the necessary tax and payment of the interest, and the relief sought 
was to compel the officers of the state to levy and coUect taxes. 
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The case of Elliott v. NichoUs, not reported, is a very strong case, 
vid well reasoned, but that case was on a bill shaped directly 
against moneys in the state treasury, and originally against the state 
itflelf as a party. The case is now on appeal to the suprême court. 

Two cases seem to hâve carried great weight in the Case of Elliott 
■ -Ibe celebrated Banker's Case, 14 Howell's State Trials, and U. S. 
V. Quthrie, 17 How. 284. 

The Banker's Case was overruled by the house of lords, following 
t)>ô opinion of Ghief Justice Holt, and «tands as authority only upon 
the argument of Lord Somers, who practically iustified a. villainous 
fraud by sustaining the king's prérogative. 

The case of U. S. v. Guthrie was decided by a divided court, and 
the judgment was based by four of the judgés on the ground that the 
treasurer of the United States could not be compelled by manda'mns 
to pay money from the treabury, although legally appropria tëd ; by 
four others on the ground that a writ of mandarfim on the secretary 
of the treasury was not a légal remedy to try relator's right to office ; 
Judge McLean dissenting entireiy. So that case practically décides 
nothing, and Judge McLean's reasoning is fuUy as strong as Judge 
Daniels', and is more in accordance with the principles of republiean 
government. And Judge McLean cites the, case of Kendall v. V. S. 
18 Pet. 608, where a »«a?irfamM« was allowed against the postmaster 
gênerai, as settling the question. And the case of U.S. v. Schurè, 
102 U. S. 378, seems to settle the question again, that an ex- 
ecutive officer of the United States, even a cabinet minister, may 
be compelled by mandamus to perform a ministerial and positive 
duty. ■■ •■ 

It seems to me to go without argument that the ministerial and 
positive duty of the défendants to pay the relator's coupons is just as 
plain as it can be made. 

The case of Hart v. Burke, 33 La. Ann. '499, "simply décides that 
under the laws, jurisprudence, and System of practicé prevailing in 
this state and regulating the powerè of Louisiana courts, the remédies 
invoked by the plaintiff in thèse cases are suoh as no courts of this 
state possess or ever possessed the power to grant in a proceeding 
of the character of that presented;" in other words, that the state 
courts hâve no jurisdiction. The court répudiâtes attempting to 
pass upon the bondholders' rights under the funding aots of 1874, 
or upon the jurisdiction of the United States courts in the prem- 
ises. 
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' It is easy to see that judges holding under the Louisiana constitu- 
tion of 1879 might feel powerless to carry out contracts which they 
consider are repi;diated by that instrument. 

The attorney gênerai of Louisiana, in argument, takes the position 
that the state of Louisiana has declared that she does not owe thèse 
coupons of 1880, and that if her officers can be made to comply with 
the acta of 1874, the eleventh amendment to the United States con- 
stitution is 80 much waste paper. 

The first proposition is not true in fact, for the state of Louisiana 
has never declared that shô does not owe thèse coupons; but, on the 
contrary, her indebtedness is adnaitted by the terms of the state-debt 
ordinance, and the other proposition is non sequifur. Article 1, § 10, 
Const. "No state shall pass any law impairing the obligation of 
contracts," is the clause of that great instrument that is in danger 
of the waste basket if the constitution of Louisiana of 1879 is given 
the force that the représentatives of the state claim for it. 

It seems to me that many of the doubts arising with regard to the 
ability of the court to grant relief corne from foliowing décisions ren- 
dered either with a view of maintaining the kingly prérogative, or 
respecting the rights of some independent sovereignty. 

It is said that in England the arms of equity are short against the 
crown's prérogatives, and that they are short in this country against 
the sovereign. But the fact is that in this country no person, or set of 
persons, is above the law of the land, and in the courts of the United 
States "the arms of equity are never short" when the proper parties 
can be brought before the court, so that justice may be done accord- 
ing to equity and good conscience. It is not the interest of the state 
that defeats the case under the eleventh amendment. The court can 
grant relief in ail cases where the state is not essentially necessary as 
a party. 

From what has been shown herein it seems that the court may not 
be powerless to grant final relief in this case, either by holding the 
fund now in the hands of the défendants to be a trust fund, and 
ordering the distribution thereof through a receiver, or, by a broader 
view of the case, enforcing the performance of the contract by mau- 
datory injunction; and that, therefore, the preliminary injunction 
prayed for should be granted. 

"If there be a prima facie or even a doubtful case shown, it is the 
interest of both parties that the interlocutory injunction should issue." 
Justice Grier, 3 Wall. Appendix, 791. See Justice Bradley in Eail- 
road Co. v. Drew, 3 Woods, 676. 
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"On a motion fora preliminary injunotion the 'eédrt îs ooï bound 
to Bolve doubtfal and difficult questions of law." Vd^cer v. Séars, 1 
Fish. 93. ' 

Particularly is this the case when nearly tiie îdentical question is 
now pending before the suprême court, whose décision I hâve no 
désire to forestall, but which the défendants may render nugatory 
unless the preliminary injuiiction is granted. 

I think the injuiiction prayed for should issue, but I décide nothing 
further in this case than that this court bas jurisdiction, under the 
bill as shaped, to prevent by injunction pendente lite the défendants 
from diverting the f und colleeted and set apart» under the funding act 
of 1874, topay the coupons of the consolidated bonds falling due 
January 1, 1880; and that snch injunction ought to issue, to the end 
that' the fund ttiay be preserved intact until the rights of the parties, 
and the interèst of ihe state of Louisiana, if any ehe bas, may be 
detérmined contradJctorily. 

The other questions dîsdussed herein are open questiona. 

Let the injunGiion iame pendente lite, and let the défendants de- 
mur, plead, or answer, as counsel may advise, by the third Monday in 
April next. 

BiLUNGS, D, J., dissenting. In the case of EUiott v. NickoUs I gave 
my reasons fuUy why the court had no jurisdiction over a cause sim- 
ilar to this. After a review of the authorities I distinguished that 
case from those cognïzable by the courts, and stated my conclusion 
as follows : 

"in the case of Oshorn v. Bank, 9 Whéat. 738, the court Issued an injnnc- 
tion to protect a bank aiid its vaiilts from trespass ; in the case ot Davis v,€h-ày 
the writ was granted to protect the owner of a tract of land from having his 
title clouded by wrongf ul location of warrants upon it ; in McCorab v. Board 
the court, at the instance of the holders of certain bonds, restrained the raem- 
bers of a board of liquidators from injuriously affecting their value, in viola- 
tion of the contract under which they had been accepted, by issuing similar 
bonds to parties not entitled thereto ; and in the case of the Louisiana State 
Lottery Co. v. Fitzpatrick, 3 Woods, 222, at the last term, this court issued ah 
injunction to protect from destruction the franchise of, a corporation and their 
rights of property vested under a législative grant. It i?. true that in ail thèse 
cases the parties restrained were offlcers of a state, acting under a lavv of a, 
state which impaired the obligation of a contract, and was therefore unconsti- 
tutional and void. But in ail thèse cases the thing which was sought to be 
protected was by law subject to the control of the courts. The principle con- 
troUing ail thèse cases was that courts will enjoin or command thoae vi^ho ara 
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acting nnder a void law as if there was no snch law. The limitation which 
thjs case gives rise to is not to the principle, but to tlie authority of courts to 
apply it. The insuperable obstacle lies in the exclusive conh-ol which, by the 
constitution and laws of the state of Louisiana, is vested in its auditor and 
treasurer ovet the fiscal administration of the state, and the incompetency of 
courts of justice to exercise jurisdiction over it. 

"The court has not attempted to détermine any question pertaining to the 
morality or the statesmauship involved in the matters presented by this bill 
of complaint. I simply find that the judicial authority does not embrace this 
cause." 

In tbis case the bill is eubstantially the sa me as that in the EUiott 
Case. The averments may be concisely stated as follows: Thô state 
of iLouisiana, in the year 1874, by législative lact and constitutional 
amendment, authorized the issuance of coupon bonds to redeem its 
outstanding indebtedness, and appropriated certain revenues to pay 
the maturing coupons. Some of the revenues 80 appropriated had 
been collected, and were held in the treasury of the state, wheu the 
state, by its new constitution, directed that tbey should be destined 
to another purpose, and tbey were delivered by the offieers of the old 
treasury to those of the new treasury under the mandate of the new 
constitution, under which the latter offieers were elected. 

It is to thèse funds in the treasury of the state that the complain- 
ants claim a title, and they ask froïU the court an injunotion that the 
treasury offieers be restrained from giving effeet to the destination of 
thèse funds in the treasury of the state in accordance with the con- 
stitution of the state, because they.say it is a violation of the hypothe- 
cation which the state made to them. 

The constitution of the state limits taxation to six mills on the dol- 
lar; and it is palpable, that the enforcement of the complainants' 
claim will affect the ability of the state to provide funds for the 
maintenance of its levées, and its schools, its police and sanitary 
measures. 

The complainant asks this court to deal with moneys in the treas- 
ury of a state, and to compel the observance of an appropriation of 
moneys so in the treasury of a state in spite of the state's expressed 
purpose to recède altogether from her promise and appropriation, and 
to use the moneys so in her treasury for the ordinary governmental 
purposes. 

Chief Justice Marshall states in Georgîa v. Madrazo, 1 Pet. 122, 
that in V. S. v. Peiers, 3 Dallas, 121, the court laid down the prin- 
ciple that the courts of the United States are bound to exercise ju- 
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risdiction if tlie state be riot necessarily a party. This evidently iS 
what the court means in Osborne v. Bank, 9 Wheat. 738, when ii 
eays: 

" The state not being a party on the record, and the court having jurisdic- 
tion over those on the record, the true question is not one of jurisdietiou, but 
whether, in the exercise of its jui>isdiction, the cOBrt ought to make a decree 
against the détendants, whether they are to be considered as having a real 
interest, or as being only nominal parties." 

The court proceeds to solve the question by the rule of pleading, 
which would detefmine the matter if the state had been an individu 
ual. In that case the plaintiff was pursuing his property in the 
hands of trespassers, who had wrongfully'takeû it fronihis posses- 
sion. The being who h'àd' authôri&èd the tiJéspass, and w^o was ulti- 
mately to'be behefited bj^ itj was not a necessary party. Detïùue, 
the court say, woûld haVô lain agaiinst the takers alone, if the prop- 
erty had had ear-marks. Being incapable bf identification, resort 4o 
equity was allowable. But in this case the elaiitl Of the plaintiffs 
arisesupion bonds which hâve interest covénantô which are securéd 
by statutory promises as to moneys which hâve corne into the hands 
of the défendants as agents of the obligor. The plaintiffs hère claiin 
the moneys by virtue of the bond. This bill shbws that the obligor 
controverts their right alike to the interest and moneys. The ques- 
tion hère is this : Can the plaintiffs assert the interest eovenants 
against the obligor or his property without making him a party? 
He is clearly a necessary party. 

I do not understand that the case of Davis v, Gray has atitempted 
to change the rule recognized in thèse cases and enforced in Governor 
V. Madrazo. The resuit of ail the cases is that only where the state 
is eo nomine a party is jurisdiction ousted; that when the state is not 
by name a party, and when the court bas jnrisdiction over the par- 
ties défendant, that jurisdiction cannot be exercised when the défend- 
ants are merely nominal parties, and hâve no real interest in the con- 
troversy. McCavley y. Kellogg wasj in ail its features, sinsilar to this 
case. There it was attempted, through the same officers hère défend- 
ant, to enforce the payment of coupon bonds issued by the state. In 
that case Justice, then Judge, Woods held that the court could not 
take cognizance of the cause. He says, page 21, "that case is clearly 
distinguishable from the cases of Osborne v. Bank and Davis v. 
Gray." Andonpage22: "The dilemma is this: If the suii'is against 
the défendants iri their officiai character, and' the claimamade upon 
them are in their ofBcial character, the state may be considered a 
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party to the record. Oovernor of Georgia v. Madrazo, 1 Pet. 110. 
If the suit is, againsfc the officers as individuals merely, and the offices 
they hold are given merely to describe their persons, they hâve no 
interest in the subject-matter, and no decree should go against 
them." 

To do what this bill of complaint asks the court to do, would be to 
wipe from the treasury of a state every vestige of a public treasury, 
and substitute the court's administration of a staté treasury for that 
of a state, It is not simply shown that this cause affecta the inter- 
ests of the state, but it subverts her constitution to the extent of tak- 
ing from her treasury, in behalf of her creditors, moueys which her 
constitution déclares they shall not reçoive, and thereby withdraws 
them from an employment which the state now déclares public good 
requires. The very statement of this case phows that the state is the 
sole, real défendant, and that no judgmeut could be rendered against 
the défendants personally, or except £!,s representing the state by vir- 
tue of the offices which they are declared to hold. Nor is there sub- 
stantial ground for the argument that there exists, hère a tru^t in 
behalf of the complainants which a court of equity ought to enforce. 
We must take the case as yie find it. 

It avails nothing that the complainant in his bill, in his averments, 
uses the words "that there is a trust fund." The equity, of the bill 
must be determined by the facta as they appear, (Greenville Muiray 
V. Earl of Clarendon, Law E. 9 Eq. Cas. 11 ;) and, by the faots as they 
appear, thèse funds were at one time agreed to be devotedr-rrappro- 
priated in advance— to the payment of thèse coupons; but subse- 
quently, and before the élection of the fiscal officera who are défend- 
ants hère, the state reoalled that appropriation, and thèse défendants 
never held thèse funds for the plaintiffs, but they were placed in their 
liands specifioally to be used for other purposes; so that the case 
shows (1) that even if the state had not changed the destination of 
the funds ita officers would bave held them as his agents, and not as 
trustées for thq plaintiffs jiajnd (2) that so far, from receiving the funds 
for the plaintiffs, they received them to be applied in a way utterly 
inconsistent with any. right to them on the part of the plaintiffs. 

The effort of the plaintiffs is to subject the funds,. not to the appli- 
cation in accordance.with the défendants' undertaking, but in spite of 
it. The gravamen of the bill is, not that the state did place thèse 
funds in the défendants' hands: for them, but that the state, by her 
contract, was obliged tO hâve done so, but did not do so. 
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If the state were a natùral person, and her obligations could bô 
enforced as can those of an individual, there would be no difficulty 
in compelling her to undo her diversion of thèse funds. But the faeiî 
that a sovereign has taken funds which she had agreed should bè 
paid to her creditors, and placed them in her treasury to be disburaed 
otherwise, could never be the ground for any serions argument that^ 
against the will of the state, they could be followed into the public 
treasury, and the claim of the creditors enforced in a suit against the 
treasury ofScers as naked trustées of the creditors. There can be 
found some cases which hâve held that when the sovereign had 
appropriated a sum'of money in the treasury to John Smith, by 
name, and stood upon suoh appropriation, John Smith could assert 
title thereto in a suit against the treasury officers alone ; but where, 
as hère, the sovereign had made an appropriation and subsequently 
recalled it, took the money appropriated, and deliVered it to its treasurer 
to be held and disbursed foç other purposes, the creditor is remediless 
in the courts, for the reason that the treasiiryiPÎ a sovereign cannot 
be interfered with by judicial process, except the sovereign continues 
to assent to the interférence. The facts of this case show that the 
money is now held by the state of Louisiana in its treasury, and 
that the purpose of the state at the time this suit was instituted, as 
expressed through its people in the for m of its organ:ic law, was and 
now is that this appropriation shall not be observed. With such 
facts appearing the case f ails, no matter how great may be the 
moral obligations it présents, beoause courts lack the powor tocompel 
sovereigns to exécute their contracts. 

In AUen v. Barida, 7 Bosw. 212, Judge Hoffman. speaking with 
référence to a charter-party entered into with the republio of Pera, 
says: 

"A party who explicitly and solely contracts with a sovereign power. con- 
tracts upon the basls of tliere beiiïg no other appeâl open to him for its acts 
or omissions but its own sensé of justice and légal oblîgiition." 

In Crouch v. Crédit Foncier qf England, Law R. 8 Q. B. 384, the 
court says : 

"Foreign and colonial gpvernments frequently ereate a public debt, the title 
to portions of whicii is mâde to dépend on the possession of boiids expressed 
to be transférable to the bearer or holder. Tliere can hardly properJy be said 
to be any right of action on subh instruments at ail, though the Iholdèr has a 
claim on a foreign govemraent,'* ■ ' ■■'■ ifiii; 

In Wadsworth v. Qiteetv of Spuîri,!^ Q. B. îl'l, cèrtarû persons had 
been cited as garnishees. It was held that a sovereign was not liable 
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on his oontracts made in his sovereign capacity; that no English 
court could entertaiïi an action against him for anything doue or 
omitted to be done in his représentative capacity ; and, as the court 
had no jurisdiction to adjudge against them, an attachment of his 
property could not be sustained. See, also, Greenville Murray v. 
Earl of Clarendon, Law E. 7 Eq. Cas. 11. 

In Smith v. Weguelin, Law E. 8 Eq. Cas. 198, wbere the govern- 
ment of Peru contraeted a loan, and hypothecated for its payment, 
among other things, ail the Peruvian guano imported into Great 
Britain, and a bill was filed to charge the agents through whom the 
importation was made as trustées, page 213, the court says: 

"Suppose a palpable breachof the Contract between the Peruvian govern- 
meut and the bondholders, and that the Peruvian republic declared that it 
wQuld not pay a penny to any of the bondholders, but wpuld totally disclaim 
and repudiate ail liability, could this court interfère? Some of the etates of 
îforth America negotiatëd loans partly hère and partïy at home, and after- 
wârds repudiated them, but no one éver attempted to seize any property be- 
longing to those states in this eounti-y, and enforce a contract between thoëe 
governments and the holdeiiaof their bonds, ' And if the court did make such 
an atlempt, it would fall into tliis dilemma: either it would simply make 
itself ridiculous in attempting what is impossible, or if it could assume that 
the foreign government was, ansvverable to this court, and bound to pay 
according to its decrees, and then found property belonging to the foreign 
government lu this country, it would alter the relation betwëen the two 
couutries; and enable a bond-holder, by aid of the court of chancery, practically 
to déclare war against a foreign country; for it is clear that if the court of 
chancery could seize ail the guano belonging to the Peruvian government, it 
might as well seize Peruvian vessels,. under the article which déclares that ali 
the other property and sources of revenue of the republic ahould be applicable 
to payment of tiie loan." ' 

The case of Twycross v. Dreyfus, Law E. 5 Ch. Dîv. 605, is in- 
structive as showing how. powerless isa.creditorto enforce an hypothe- 
cation of property by a suit which i.s. rea]ly against a government. 
There the republic of Peru had issued bonds and agreed to consign, 
ajud had oonsjgned, guano to the défendants to meet thç ann^al in- 
terest. The plaintiffs, as holders of the bonds, brought an action in 
behalf of themselves and ail other bondholders, and averred that the 
republi'c had forwarded large, quantïties of guano to the défendants 
for tlié pfl.,rpose^of payipg'th'e interest on the bonds, which they re- 
fused tçi apply^for tbait ppïpQse, and thrpaitened to apply in satisfac- 
tion of a lien claimed by themselves, and that the republic of Peru 
Bçiade no çl^ipi to the .proceeds of. the guano. , 
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The court held, afiSrming the décision of the vice chancellor, that 
the défendants were agents and could not be sued in the absence of 
their principal. The master of rolls (page 616) says: 

" The fîrst aud most important point we hâve to décide is, what is the mean- 
ing of the bond of a foreign government, given to secure the payment of a 
loan ? As I understand the law, the municipal law of the country does not 
enable the tribunals of this country to exercise any jurisdiction over foreign 
governments as such. The resuit, therefore, is that thèse so-called bonds 
amount to nothing more than engagements of honor, binding so far as en- 
gagements of honor can bind the government which issues them, but are not 
contracts enforceable before the ordinary tribunals of any foreign government, 
or even by the ordinary tribunals of the country which issued them, without 
the consent of that country." , • 

ÎLord Justice James says, (page 618:) 

" You cannot sue the Peruvian government, and it would be a monstrous 
usurpation of jurisdiction to endeavor to sue a foreign government indirectly 
by making its agents in this country défendants." 

In The Parlîairient Belge, LaW E, 6 Prob. Div. 197^ the court of 
appeal held that â public ship of a foreign state could not be libélléd 
for a collision, upon the ground that a sovereign could not be even 
indirectly impleaded by a pîrbceeding in rem against his property. 

In Briggg'V. The Light Skips, 11 Allen, (Mass.) 157, it wae held that 
when there vpas under the ïaw of Massachusetts a builder's lien against 
the vessels, after they were pùrchased by the goveniment of the 
Uèited States, it could not be enforced against the shïps, even by a 
proceeding in rem. The court say: ' ' 

"The immunity arises not beeaùse they are instruments of war, but because 
they are instruments of sovereignty, and that the courts of that commoh- 
wealth could not entertain jurisdiction of thèse pétitions." 

After holding that there was a lien,' and that as matter of iiile 
plaintiffs' right was complété with référence to its enforceïnent, the 
court, at page 162, say : 

"It is an,elementary and farailiar principle of English and Anjerican con- 
stitutional law that no direct suit can be brought against tljiesovereiguàn tiis 
own courts withovit his consent .Ip the older boplssthis is often.gubnpputhe 
technical ground ^t^at ail jix^içial wr:^ts,being in the name Qf ,thft,king. f^s the 
fountain of justice, the king cànnoi by his own writ command himself., But 
the broader reason is that it would be inconsistent with the very idea of 
suprême execuftve po\ver,anfi would, endanger the performance of the public 
duties of the sovereign to sul^ject him to repeated auits .as a matter ,of right, 
at the will pf any citizen, and to submit to the judicial tribunals the control 
and disposition pf his public property, his instrumenta and means of carrying 
on thé govefriment in war and péace, aud the money in his tireasury." ' 
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Thèse authoritieSj it seems to me, are conclusive upon the point 
that the gênerai doctrine is that the contracts of sovereigns cannot, 
without their consent, by direct suit, be enforced in the courts neither 
by process which shall operate directly upon their property, much less 
upon their treasury, nor by proceedings against their agents alone, 
whose interest in the subject-matter of the suit is merely nominal, 
and against whom the court ought not to procsed to make a decree. 

This, with perhaps the exception of causes in the admiralty, is the 
précise meàning and effect of the eleventh amendment of the consti- 
tution of the United States, which withbolds the judicial power from 
any suit in law or equity against one of the United States by a citi- 
zen of another state or by an alien. 

Nor bas there, in my opinion, been any submission of the state to 
the jurisdiction of the courts which has not been withdrawn. It is 
not necessary to interpret the meaning of the amendment of the con- 
stitution of the state of Louisiana, that "the judicial power may be 
used to enforce the levy or collection of the tax, and the payment of 
the bonds- and interest." The constitution of 1879, with its ordi- 
nances, déclares that "the coupons falling due January. 1880, wer& 
remitted, and the interest collected to meet themjwap thereby trans- 
ferred to defijay the expenses of the state government;" and the con- 
stitution of 1879 further déclares that "it supersedes that of 1868^ 
and ail amendments thereto." It then, equitably or inequitably, 
annuUed that amendment to the constitution which gave any right ta 
resdrt to the courts, and has thereby necessarily withdrawn ail per- 
mission to bring suits directly or îndirectly against the state con- 
tained in the. annulled amendment. 

In Beers v. State, 20 How. 529, the court say: 

"Itia an established principle of jurisprudence in ail cîvilized nations that 
the sovereign cannot be sued in its own courts or in any other without ita 
consent and permission ; but it may, if it thinka proper, waive the privilege- 
and permit itself to be made a défendant in a suit by individuals or by another 
state; and, as this permission is altogether voluntary on the part of the sov- 
ereignty, it followa that it may provide the ternis and conditions on which it 
consents to be sned, and the mannerin which the suit shall te conducted, and 
ïnay withdraW its consent whenever it may suppose that justice to the public 
requires." 

My conclusion is that according to thê priùciples which govern ail 
courts in dôfining the limits of their jurisdietion, as well as the pro- 
visions of constitutional law which limit the jurisdietion of the circuit 
courts of the United States, this case is palpably beyond judicial cog- 
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nizance. Human tribunals, like their authors, are but împerfect 
organizations. ïliey are compelled to allow cases of wrongs without 
being able to afford redress, becaùse their authority is bounded by 
xules which hâve been established as necessary for the wise adminis- 
tration of govemments. It is not out of regard to kingly prérogatives 
that sovereigns are exempt from judicial power, but because the 
necessities and protection of their whole subjects or citizens are in- 
volved in the immunity. It is better that a single créditer, 6i class 
of creditors, should go unpaid, even when his demand is moSt 
sacredly f ounded, rather than that a whole people should be embar- 
rassed, and an entire govemment crippled, by the assumption on the 
part of courts of the power to administer the treasury of a state. If ^ 
there is a prinisiple which is admitted beyond ail others in the 
doctrines of American gpvernment, it is that the people of a state 
hâve a right tp change its constitution. This has hère bèen done, 
and in making that change such obligations bave been disregarded 
and such barriers created that to entertain this bill of complaint is tp 
subvert the entiïe économie and financial systèm of s state by an 
administration of the treasury of the state of Louisiana through a 
xeceiver of this court. 

In my opinion the wrong hère complained of, and which the eom- 
plainant seeks to hâve redressed, is that of a state, in a case whefe 
judicial redress is inconsistent with the settled principles which ap- 
portion authority among the departments of government. The case 
in ail its features — in its cause and cure — is éssentially political and 
not judicial. The enforcement of the provision of the constitution 
which guaranties to every state a republican form of government, as 
it seems to me, is not more unmistakably outside pf the judicial 
power thanis the a,pplication of the provision that no state shaUpass 
any law which impairs the obligation of a contract to such a casé as 
this. The côntract'iscléar,t)jie violation is clear; butybu cannpt 
call the state to the bar of the court, nor by a bill in equity remodel 
its constitution. 

Unless the substance and force of the eleventh amendment be dis- 
regarded, this court can grant no relief in this case. In my opinion 
the injunction should be refused. 
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NOTE. 

ExTENT OF JuDioiAL PowEE. The provisioiis of article 11 of the amend- 
ments to the constitution of the United States were held Vo extend to ail 
pending suits, as well as to future cases,{a) but only to original suits, and 
not appeals or writs of error,(6) iior to suits of admiralty or maritime juris- 
dictiou.(c) The amendment is limited to suits in which.a state is a party to 
the record,(d) or where its chief magistrate is sued in Ijis ofljcial chanicter.(e) 
The mère fact that a state oîlicer, \Thatever his grade, is a party, does not de- 
feat the equity jurisdiction of the United States circuit court,' although the 
state may be the real party in interest, and cannot as such be brought before 
the court. (/) This amendment provides that no suit shall be commenced or 
prosecuted in a fédéral court against a state,(g^) the jurisdiction ^u original 
suits against a state belng conferred by the constitution, on the suprême 
court of the United gtates.(7j) But it does not apply ^o, a case where a state 
beeomes interested in the title to property in possession of iah individual,(i) 
although as an indepeudent sovereign it cannôt be sue(i.(i/) So the United 
States cannot be sued. (k) So, if a state be not nécessarily a deïendaut, al though 
its interests may be affected, this amendràent does not apply,(Z) as to a suit 
against a corporation, although the state be'amember thereof ;(w») for a state, 
by becoming interested in a corporation, lays down its sovereiguty so far as 
respects the transactions of the corporation. (w) — [Ep. 

(a)HollingsworthT. Virginia, 3DalI.378;Geor. (A) New Jersey T. New Tork, 5 Pet.a88;0«. 
gla T. Braileford, 2 Dali. 402; Cohens v. Vlr- waldv. New York, 2, Dali. 415; Grayson v. Vir- 
ginia, 6 Wlieat. 294. See McNntt v. Bland, 2 ^Inia, 3 Dali. 320; Huger T. South Carolina. Id. 
Ûaw.Zr. 339; Rbode iBland V. Massachnsette, 12 Pet.731. 

(6) Cohens V. Virginia, 6 Wlieat. 264. (i) D. S. T. Peters, 6 Cranch, 115; Osborn t. 

(c) Olmstead's Case, Bright, 9 ; Georgla V. Ma. Bank, 9 W^heat. 738. 

drazo, 1 Pet. 127. 0) Osborn t. Bank, 9 Wheat. 738. 

Ca) Osborn v. Bank, 9 Wheat. 738; Chisholm T. (fc) St. Lnke's Hospltal T. Barclay, 3 Blatchf. 

Georgia, 2 Dail. 419; Cherokee Nation v. Geor- S64. 

gla, 5 Pet. 1 ; U. S. v. Peters, 6 Crnnch, 115 ; Da- (0 Fowler v. Undsey, 3 Dali. 411 ; New York 

visv. Gray, 10 Wall. 203; Swasey v. N. C. li.Co. T.Connecticut,4 Dali. 1; U. S. v.Peters,5Cranch, 

1 Hnghes, I; S. C. 71 N. 0.571. See Buckuer v. 139; Osborn v. Bank, 9 Wheat. 738; Louisvllle, 

Striet, 7 Bank Reg. 266. . etc., R. B. v. Stetson, 2 How. 550; McNutt v. 

(ej Georgia v. Madrazo. 1 Pet. 123. Bland, 2 How. 27. 

(/) Osborn v. Ba nk, 9 Wheat. 738 ; Murdock v. (m) Bank of U. 8. v. Planter»' Bank, 9 Wheat. 

Woodson, 2 Din.204. 904. 

Cg')V. S. T. Peters, 6 Cranch, 139; Osborn T. (n) Brlscoe v. Bank, 11 Pet. 324; Darrfngton v. 

Bank, 9 Wheat 738; Cohens T.Virginia, 6 Wheat. Bank, 13 How. 12; Curran T. Arkansaa, 15 Hovr. 

264. 8U9. 
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PiiES and another v. Eowland and another.* 

{Circuit Court, B. D. Missouri. April 27, 1882.) 

1. Tbusts— Dbbtob and Ceeditor. 

Any use by a créditer of a debtor's property, whereby a secret substanUal 
advantage is secured to the latter, amounts to a secret trust. 

2. JUDGMENT — MEKOBR. 

Where suit la brougbt and judgment recovered upon a daim, it is merged 
in the judgment, and tlie latter ia conclusive as to the ainount due. 

3. Dbbtob and Ceeditor — Estoppei,. 

Where an attaching créditer received judgment againstan insolvent debtor, 
and the goods attached were sold by the marshal un'der an order of court, and 
bought by the judgment créditer pursuant to an agreement made hy him be- 
fore the sale with the judgment debtor, whereby it was undérstood that the 
créditer sheuld purchase the goods at thè lowest possible price àhd place them 
in the debtor's, hands, to be sold by him as the creditor's agent, te the best 
advantage, and that after the payment of the creditor's claiqiand expansés the 
balance should be turned ever tb the debtor, and the goods Were subsequently 
sold by thè debtor as the purchaser?s agent, and the proceeds remitted te the 
■. ■ purchaser : , ir«2(?, (1) That the agreement on the debtor's part constituted a 
sufflcient considération for the agreement on the part of his creditor. (2) That 
siid creditor ivas liable to other creditors of Said debtor fot any sum rcmaining 
lu'his hands as proceeds of tlie sale of said goods by the debtor, ever and above 
the sum of his own debt, together with his preper expenditures in connection 
with the management and sale of the said goods, and the sum paid to the mar- 
shal in satisfaction of his bid. (3) That said creditor was estopped to claim 
any sum to be due him, on accountbf the transaction embraced within the suit 
in which he had received said judgment, over and above the amouut of the 
judgment. 

Bill in equity, filed by and on behalf of judgment creditors of de- 
fendant W. J. Johnson, for the purpose of Bubjecting to the payment 
of tbeir jûdgments an alleged balance in the hands of défendant Eow- 
land, the proceeds of the sale of a stock of goods and merchandise 
formerly belonging to said Johnson. The material facts are as fol- 
lows : 

In the year 1880, Johnson, wlio had prier to that time been engaged in bus- 
siness as a merchant at Hot Springs, Arkansas, became insolvent. Certain 
of bis creditors, and among them défendant Eowland, who dld business in the 
name of D. P. Eowland & Ce., instituted suits by attachment against him, by 
virtue of which a large stock of merchandise at Hot Springs was attached. 
There were several attachments levied prior to that of Rowland. While the 
goods were in the hands of the marshal an agreement was entered into 
between Eowland aijd Johnson whereby it was undérstood that Rowland 
should purchase the goods at the marshal'a sale for the lowest possible price, 

'Beported by B. F. Rex, Egq., of the St. Louis bar, 

T.ll,no.7— 43 
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and slioukl then place them in the hands of Johnson, as his agent, to be sold 
and disposed of to thesbest possible advantage; and that after tlio payment to 
Rowland of his debt and expenses the balance should be turned over to John- 
son. Accordingly an order of court waa obtained for the sale of the goods, 
and at the sale Eowland, acting through one W. B. Moore, as his agent for 
that purpose, bid in the entire stock, which was sold in bulk for the sum of 
$4,250. 

Johnson was placed in possession of the goods, and proceeded to naake sales 
thereof from time to time reporting to llowland and remitting the proceeds 
of such sales, until the entire stock was sold and ail the proceeds remitted. 
The contention of the complainants is that the sum realized by EoWland 
exceeded the amount due from Johnson to him and his expienses, and that the 
balance is held by Eowland in trust for Johnson, or hia creditors; and that, 
Johnson being insolvent, the complainants are entitled to siibject the balance 
in his hands to the payment of their debts by the proceeding in equity. 

Robert Crawford and M. H. Gohn, for complainants. 

Hayden é Qlover, for rpspondent Eowland. 

McCkabt, C. J. The weight of the évidence clearly establishes 
that défendant D. P. Eowland, as D. P. Eowland <fc Co., ântered into 
an agreement with défendant Johnson, whereby he (Eowland) ;vTas to 
bid in the stock of goods at the marBhal'B sale at the lowest priée 
possible, and was to place Johnson in charge of the stock to make sales, 
and th^t after receiving from the proceeds of such sales the amount 
of his debt and expenses, any balance lef t should go to Johnson or his 
creditors. There is some testimony tending to show that improper 
and unlawful means were employed for the purpose of preventing 
compétition ampng the .bidders at the marshal's sale, and obtaining 
the goods for less than their value ; but the view the court takes of 
the case renders it unnecessary to décide the question whethei; this 
is established by sufficient évidence. The complainants do not seek 
to set aside the marshars sale, but only to hold the défendant Eow- 
land as a trustée for Johnson's creditors for the amount of any bal- 
ance in his hands as the proceeds of the sales of the goods after pay- 
ing the amount of his debts and expenses, ineluding the sum paliï on 
his bid to prior exécution creditors. To support this claim it is, npt 
necessary to establish the charge of fraud or conspiracy, and hence 
not necessary to show that improper means were «mployed to pre- 
vent competitioni ■ 

We may, for the purpose of this case, assume that there was no 
impropriety in the agreement, tb,buy in the stock for as low a price 
as possible, and to give to Johnson the benefit of any balance that 
might be left after paying Eowlahd's just daims, for it is clear that 
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Bach an agreement, if made and carriéd out, constituted Eowland a, 
trustée as to any such balance when it came into bis hands. Such 
a transaction constitutes a secret trust. "If any secret, substantial 
advantage is secured to the debtor from tbe use of the property, or 
from its proeeeds, this constitutes a secret trust." Buiçp, Fraud. 
Conv. (2d Ed.) 213; Kice v. Cunningham, 116 Mass. 4.66; Coburn v. 
Pickering, 3 N. Y. 415. 

An agreement between the purcbasers at tbe sale and the judg- 
ment debtor that the former will allow the latter to sell tbe property 
as bis agent, and to bave ail he can make beyond a sum agreed upon 
between tbem, undoubtedly seoures an advantage to tbe debtor, to 
which a créditer may (the debtor being insolvent) in equity be sub- 
rogated. If it were a private sale it would be void as in fraud of the 
rights of creditors, (Grant v. Lewis, li Wis. 487,) and -where the sale 
is public or judicial it is at least so far voidable that tbe creditors of 
tbe insolvent debtor may.subject bis bénéficiai interest in the property, 
or thé proeeeds thereof, before tbey pass into the hands of an innocent 
party, to the satisfaction of tbeir just demands. Â public judicial 
sale may be whoUy set aside as fraudulent on the ground that tbere 
bas beén a combination between the purchaser and tbe debtor to bave 
the property sold for less than its value in order that the debtor may 
dérive some advantage therefrom, "when tbe property or any part of 
it moreover is held in secret trust for the debt, or the sale is calculated 
to: baffle creditors, for tbe title is ostensibly put out of tbe debtor and 
vested in the purchaser apparently f or the sole use of tbe latter, so as 
to exenipt it from exécution, but really for the use of the debtor." 
Bump, Fraud. Conv. (2d Ed.) 2589 ; Stovdl v. Farmers' Bank, 16 
Miss. 305: Hawkins v. Allston, i Ired- Eq. 137. And it seems clear 
that if, under Buch.cjrcumstances, the sale may be whoUy set aside as 
void, the other creditors may elect to let the sale stand and hold the 
purchaser to be a trustée for tbem in equity for any sum secured by 
him from proeeeds of the sale of the property over and above the 
amount of bis just demands. EspeciaUy is this so in a case like tbe 
présent, where the agreement to give the debtor an interest in tbe 
proeeeds is shown, not by circumstances alone, but by direct and 
positive proof . 

It is, however, insisted in argument that tbe arrangement by wbich 
the judgment debtor in this case wa? to share in tbe proeeeds of the 
saleof the property was; purely voluntary on tlie part of Eowland, 
and therefore one by whiob he is not bound. , This cont^tion cannot 
be supported. Tbe agreement that Johnson should tal^ possession 
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as the agent of Eowland and should sell the goods to the best possible 
advantage of both parties, especially in the absence of any agree- 
ment as to his compensation, was a sufiicient considération for 
Eowland's promise tO giye Johnson the interest in question, to say 
nothing about the latter's promise to aid in the effort to secure the 
sale of the goods at the lowest possible priée. 

It is also contended that the plaintiffs hâve no right of action 
because the sale and conveyance were by the marshal, and there was 
no deed direct from the debtor to Eowland. But it is the duty of a 
court of equity to look beyond the form of the transaction and into 
the substance. It does not help the matter to show that the sale 
was in form a judicial sale and not a sale by the debtor, if it appears 
with sufficient clearness that notwithstanding this mode of convey- 
ance a substantial interest in the propèrty was, by collusion or con- 
nivance, or by agreement, retained in the judgment debtor. Bump, 
Praud. Conv. (2d Ed.) 2578, and cases cited. 

The conclusion drawn from thejse considérations must be that tbe 
complainaiits are entitled to any snm remaining in the hands of 
défendant Eowland, as proceeds of the sale of the stock of goods in 
question, over and above the sum bf his own debt against Johnson; 
together with his proper expenditures in connection with the man- 
agement and sale of the stock and the sum paid to the marshal in 
satisfaction of his bid. i : • 

It only remains to détermine the principles upon which the account 
is to be stated, for the purpose of determining whether any, and 
if any, what, balance remains in the hands of défendant Eowland 
for which he may be charged as trustée. And. hère arises the most 
important question in the cafee: Is défendant Eowland estopped to 
claim, as against Johnson or the complaînant8,'any sam over and 
above the amount of his judgment against Johiison on account of 
the transactions embraced' within the attaèhment suit in which said 
judgment was rendôred?' : In reridering his account to Jphnson the 
défendant Eowland disregards the judgment, or at least.does not 
recognize it as a settlemént of ail demands down to its date. . Two 
accounts are rendèred— one to Mr. Johnson, running do'tyn to the date 
of the sale by the marshal, and the other with Johnson's agent,; run.^ 
ning from the date of the sale down to the sale of the last of the goods 
and the rerùittal of the proceeds. 'It appears from the évidence that 
Eowland's claim against Johnson tyas for and on account of ûi<»ey 
advanôed fr'om time' to time upon cotton shipped by Johnson to 
Eowland, àn'd received by the latter as a commission merchant at St. 
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jOuis. At the time of Johnson's failure Bowland made out his 
.iccount against him for the purpose of bringing suit agamst him by 
attachment. In that account he charged him with ail the advances 
up to the date of the commencement of the suit, and gave him crédit 
for ail sales of cotton made prior to that date, and then, to close the 
aecount, gave him crédit for 211 baies of cotton on hand, at market 
value, — $9,073, — ^leaving as net balance due Eowland from Johnson 
$3,060.90, for which suit was bronght. The complaint in the attach- 
ment suit, which was sworn to, exhibits this account as a true and 
itemized statement of the debt due from Johnson to Eowland. 

By this proceeding the défendant Rowland elected to charge him- 
self and to crédit to Johnson the cotton on hand at the time of the 
commencement of his suit, at the price and value stated in his ac- 
count, and he is clearly estopped now to insist or claim that the cot- 
ton was of less value than that then stated. No principle is better 
settled than that a judgment or decree establishes in the most con- 
cluBive manner the sum due upon the clâim sued upon. The cause 
of action is merged into the judgment, and can never again beeome 
the basis ôf âay claim against the défendant in the judgment. Thé- 
original elaini bas, by being sued upon and merged into the judgment, ' 
lost its vitality and expended its force and «ffect. "AU it8 power to' 
sustain rights and enforce liabilities has terminated in the judgment 
or decree." Freem. Judgm^ c. 2, p. 18Q et seq., and authorities there 
cited. 

The court is clearly of the opinion that as between çomplainants 
and défendant Rowland an account must be stated, based upon îhe' 
conclusiveness of the judgment în'the attàchmént suit, and upon the 
theory that Eowland is, estopped to claim any sun^ on account of the 
transactions embraced within the account sued upon in that case 
over and above the amount of the judgment, interests, and costs.' 
The balance oî cotton remaining in. the hands of Eowland when he 
commenced his attachment suit became his property and must be so 
treated. 

Ahôther quéstiQ^ , arides, as foUows: The record shows that the 
stock of goods was sold to Rowland for $é;260,; being bid off for him 
by his agent, W. B. Moore, and that out of said sum the proper costs 
of the marshal were paid. It appears in évidence that Jtoore re- 
por'téd'to Rowland that lie hadTjouglitthé'kfcck'foif $i;25Ô and $5^8, 
and he therefore drew upon Rowland two seperate drafts, one îof 
$4,261.65 and the other for $507.50. Thèse drafts were paid by 
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Bowland and ehatged io Johnson. It is now insisted that the smaller 
draft was improperly paid, or, at ail events, improperly charged to 
Johnson. It is apparent that Moore drew the smaller draft for a 
Bum in addition to the amount bid for the stock of goods. For what 
ohject the monej was drawn does not appear, and it is somewhat re- 
markahle that neither party saw fit to interrogate Moore while upon 
the witness stand with référence to this item. As Bowland, througb 
his agent, Moore, expended the sum of $507.50 and assumed the right 
to charge it to Johnson, and as it clearly appears that it was not 
paid in satisfaction of the bid, it was the daty of Bowland to show 
by the proof that it was a proper charge against Johnson, and since 
he has failed to do so it cannot be allowed. The other disputed items 
in the acconnts of Bowland against Johnson seem to hâve been legit- 
imate expenditures in connection with the management, care, prés- 
ervation, and sale of the stock of goods, and they will therefore be 
allowed. 

: The case will be referred to a master to state the acoonnt from the 
évidence, and to report what, if any, balance remains in the hands 
of the défendant Bowland with which, in accordanoe with the pria- 
ciples of this opinion, he should be charged as trustes for the com- 
plaiuants as creditora ol défendant Johnson. 



OuAOHiTA à MissnsiPFi Brnra Paokbt Go. v. Estatb or àxKws ancl 
others. Wharf Lessees.* 

{Oireuit Court, B. D. LovtMana. April, 1883.) 

PssuinNAitT iKjnDKCTion. 

To décide wbether the rate of wharf âge fized by ordinance of the clty of Kew 
Orléans is or is not greater than a faiir and reasonable compensation for the use 
of the city'B wharres, the évidence submitted with a rule for a preliminary 
injunction must enable the court to saj, as a matter of fact, that such greater 
charge ia made against the particular vessels of the complainant. If the évi- 
dence does not do this the preliminary injunction will bé refused. 

Leathen v. AHetn, 9 Fbd. Bar. 679, followed. 

In Bquity, 

On a motion for a preliminary injunction restraîning the coUeotion 
of wharfage dues. 

•Reported by Joseph P. Homor, Esq., of the New Orléans bar. 
See 16 Fed. Rep. 890, and 7 Sup. Ct. Rep. 907. 
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Charles S. Rice, John H. Kennard, W. W. Howe, àniS. S. Prentiss, 
for complainants, 

W. S. Benedict, and George Denegre, for defeudants. 

BiLLiNGS, D. J. We tliink the principles of law applicable to thia 
case are correctly stated in the opinion by the circuit judge in Leath- 
ers V. Aiken, 9 Fed. Kep. 679. The sole question in this cause into 
wMch we ean inquire ia this: Viewing the lease as an ordinaritîe 
simply fixing the rate of wharf âge, and excluding ail imposition for 
the support of lights or police, is the rate of wharf âge greater than a 
fair and reasonaible compensation for the use of the city's wharves ? 
The matter is f ull of intricate difficulties. We can deal with it only 
fts a judicial question, presented by a case in court with référence to 
an imposition upon spécifie property. We cannOt tako it up and 
décide it upon the gênerai considération whioh would be proper in 
ciaëe the matter was pendiûg before a législative body as t6 perniil- 
ting snch a lease. The case must be heard and decided bj^ns upon 
évidence; that évidence must corne from the bill of coikiplaint, eï- 
hibits, and affidavits; and to authorize the granting of the injunction 
mnst enable us to say, as a matter of fact, that a grëater charge is 
made against the particular vessels of the complainants thereinthab 
is a just wharfage. 

We do not find that the évidence submitted to us upontHe hearing 
of this preliminary motion enables us to say this. The motion must, 
therefore, be refused. 

Pabdee, G. J., concurring. 



United States ». Smith. 

{Circuit Court, D. Eentucky. 1882.) 

Cruonai, Law— Mailing Indécent Matter. ' 

The tei-m " indécent " in section 3893 of the Revised Statutes, in connection 
witii the olïence deflned in said section of mailing any book, lelter, envelope, 
postal card, etc., containing any indécent, etc., delineations, epitliets, etc., 
either written or printed, taken with the history of the legj^latipn upon t^e 
subject, means immodest, impure ; and language which is côarse or unbecom- 
ing, or cven profane, is not within the inhibition of the act. ■ 

Criminal Information. 

Geo. M. Thomas, U. S. Atty., for the United States. 

Barret d- Brown, îoi deienàaûi. 
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Baeb, D. J. The information in this case allèges that the défend- 
ant, Smith, did knowingly deposit, for mailing and delivery in the 
mails of the United States, "a certain postal card, upon which indé- 
cent and obscène epithets, terms, and language" were written, to-wit : 

"Oct. 19, 1881. 
"Dr. Sir: Yonr P. C. this date rec'd & in reply having had oiie busiuess 

transaction with you whieh fuUy developed you to me as a d n scoundrel 

and raseal, I beg that ail transactions in a business manner cease bet.ween us 
& that no further business relations ever to exist. 

" Eespectf ully F. A. Smith." 

This was directed to "P. M. Laswell, Esq., Glasgaw, Kenty." 
The défendant admits writipg, and depositing in the mail, this 
postal card, and the question arises whether this is an offence within 
the meaning of an act .p,pproved July 12, 1876, amending section 
3893 of the Eevised Statutes, providing a penalty for mailing obscène 
books, etc. That law enacts that section 3893 of the Eevised Stat- 
utes shall be and is hereby amended so as to read as follows: 

"Every obscène, lewd, or lascivious book, pamphlet, picture, paper, writ- 
ing, print, or other publication of an indécent character, and every article or 
. thing designed or intended for the prévention of conception or procuring of 
abortion, and every article or thing intended or adapted for any indécent or 
immoral use, and every written or printed card, circular, book, pampjilet, 
advertisement, or notice of any kind, giving information, directly or indi- 
rectly, where or how or of whom, or by what meaus, any of the hereinbefore 
mentioned matters, articles, or tliings may be obtained or raade, and every let- 
ter upon the envelope of which, or postal card upon wliich, indécent, lewd, 
obscène, or lascivious delineations, epithets, terms, or language may be writ- 
ten or printed, are hereby declared to be non-mailable matter, and shall not 
be conveyed in the mails, nor delivered from any post-office, nor by any letter 
carrier ; and any pei'son who shall knowingly deposit, or cause to be deposited, 
for mailing or delivery, any thing declared by this section to be non-mailable 
matter, * * * shall be deemed guilty of a misdemeanor, and shall for 
each and every offence be flned not less than oue hundred nor more than flve 
thousand dollars, or imprisoned at hard labor not less tban one year nor more 
than ten years, or both, at the discrétion of the court. Supp. Kev. St. 229. 

The language of this postal card is not obscène, but it is insisted 
that it is indécent within the meaning of this law. A brief review 
of the législation of congress upon this subject will aid in coming to 
a correct conclusion as to the meaning of the word "indécent" as 
used in this act. The first act upon this subject was approved March 
3, 1865, and in that act the language was "no obscène books, etc., 
* ♦ * or other publication of a vulgar and indécent character." 
The next act was approved June 8, 1872, and provided that "no ob- 
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scène book, etc., « » * or other publication of a vulgar or indé- 
cent character, or any letter, upon the envelope of which, or postal 
card upon which, scurrilous epithets may hâve been written or printed, 
or disloyal devices printed or engraved, shall be carried in the mail." 
The next act was March 3, 18Y3, and that provided "no obscène, lewd, 
or lascivious book, etc., * • * or other publication of an indé- 
cent character, * • • nor any written or printed card, cireular, 
* * * upon which scurrilous epithets may be, * ♦ * shall 
be carried in the mails," etc. The title of this act is "An act for the 
suppression of trade in and circulation of obscène literature and 
articles of immoral use." Section 3893 of the Eevised Statutes 
provided that postal cards upon which "indécent or scurrilous epi- 
thets are written or printed should be non-mailable." 

It willbe noticed,fromthisreviewof the législation of congres8,that 
the act of 1873 omitted the words "disloyal devices," which was in 
the act of 1872, but retained the word "scurrilous," which was used 
in the Eevised Statutes ; but that the act of 1876 omitted the word 
"scurrilous," and the law is now substantially as originally enacted 
in 1865. It is quite clear that the purpose of the act of 1865 was to 
prevent the mails from being used to circulate obscène literature pic- 
tures, etc., and prevent their use for immoral purposes, such as would 
give information in regard to abortions, etc. 

The connection in which the word "indécent" is used, taken with 
the history of the législation upon the subject, leads me to the con- 
clusion that it means immodest, impure, and that language which is. 
coarse or unbecoming, or even profane, is not within the inhibition 
of this act. This construction harmonizes with the other provisions 
of the act, and a broader définition of the word "indécent" would lead 
us beyond its spirit, and into an uncertain and boundless field of con- 
struction. 

The information should be quashed. 
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JupiTEE Mining Co. v. Booib Consolidated Minin» Co. 
{Circuit Court, D.CàUfornia. March 12, 1881.) 

1. Length ahd Width op Lodb Claims. 

Thé act of congress of May 10, 1872, autliorizes a claim to be located 1,500- 
feet in lengtli along the veiq, and, in the absence of any local rule or custom, 
the width of such claim may extend 300 feet on each side of the middle of the 
vèin ; but said act of congress, by implication, authorizes the minera to limit 
the width of sùch daims to 25 feet on each side of the middle of the vein. 

2. MlNEHS' EtTLES MUST BB TÉ FoHOB. 

To be of any validity, a rule orcustom of minera must not only be established. 
or enactedj but must be in foret at the time and place of the location. It 
ceases to bè ojperative whenever it falls into disuse, or is generally disregarded. 
a. Must not Conflict. 

The rules Bind customs of min ërs must not conflict with the lawa of the 
United States, or the laws of the state in which the claims are located, 
4. SittL IN Force. 

Section 748 6î the Code of Civil Procédure of California is Still in force, ex- 
cept 80 far as it is limited by act of congress ; aod no distinction is made by this 
provision of the;gtate statute between a custom or usage provedby paroi évi- 
dence and a rule adopted by a miners' meeting and recorded in writing. 
6. Question of Fact. 

Whether or not a mining law or custom is in force at any given time is a 
question of fact; but, when shown to har« been in force, the presumpiion ia 
that it continues in force unti^ the oontrary is proved. . . 

6. VOID FOB EXCBSB OF WlDTH. 

Where a location, otherwise valid, exceeds the width allowed by law, it is 
void as to tiie excess, but valid as to the extent allowed by làw. 

7. DiscovEEY OF A Vein. 

No rlgbts can be acquired under the statute by location before tho discovery 
of a vein or Iode wjthin the limita of the claim located. 

8. Définition, OP Vein ob Lode. 

A vein or Iode authorizëd to be located is a seam or fissure in the earth's crust 
filled with quartz or some other kind of rock, in place, carrying gold, silver, ot 
other valuable minerai deposits named in the statute. It may be very thin, or 
many feet thick, or irregular in thickness ; and it may be rich or poor, provided 
it contains any of the metals named in the statute. But it mùst be more than 
detached pièces of quartz or mère bunches of quartz not in place. 

9. DiscovBBT OP Vein aftbb Location. 

A location is made valid by the discovery of a vein or lode at any time after 
the location, provided that such discovery is made before any rights are ac- 
quired in the same claim by other persons. 

10. First Discoveres. 

It is not necessary that the locator should be the flrst discoverer of the vein; 
but it must be known and claimed by him in order to give validitj to bis loca- 
tion. 

11. Othbb Vbins than Thosb Discovered. 

Where a valid location is made upon a vein or lode discovered, the locator is 
not only entitled to the vein discovered, but to every other vein and lod& 
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lÎH-oughout its entire depth, the top or apex of •which lies within the surface 
lincs of the claim extended vertically downwards, to -whicli no right had at- 
taclied in favor of other parties at the time the location became valid, although 
sucli veins or Iodes may so far départ f rora a perpendicular as to extend outside 
of the vertical side Unes, 
n. How Location TO be Markbd. 

A location of a mining claim mtist be distinctly marked on the groiind so 
that its ioundarieg can be readily traced ; but the law does not deflne or pre- 
scribe what kiad of marks shall be made, or upon what part of the ground or 
claim they shair be placed. Any marking on the ground claimed. by stakes, 
mounds, and written notices, whereby thoboundariesafLa be readily traced, is 
Bufflcient. 

13. BlOHT OF SUBSEQ0BNT LoCATOB TO ObJECT. 

A subséquent locator has no right to object that the flrst location was not 
sufflciently marked on the ground at the time of the location or before record- 
ing, provided that such flrst location was sufflciently marked on the ground 
before any valid subséquent location of the same claim. 

14 Oblitbration of Mabes. 

After a location has been lawfuUy made, the right of the locator cannot be 
divested by the mère oblitération of the marks or removal of the stakes without 
hig fault, he having performed thè other acts required by the statute. 

15. As TO Record. 

The law of congress requires no record of a mining claim except in obédience 
to valid local rules or customs of miners ; but when such local rules or customs 
require a record it must contain the names of the locators, the date of the loca- 
tion, and such a description of the claim, by référence to some natural object 
or permanent monument, as will identify the claim. But such natural objects 
or permanent monuments are not required to be on the ground located, al- 
though they may be ; and the natural object may consist of any flxed natural 
object, and such permanent monument may consist of a prominent post or 
stake flrmly planted in the ground or of a shaft sunk in the ground. If by 
référence to any such natural object or permanent monument the claim re- 
corded can be identified with reasonable certainty, the record will be sufficient 
in this particular, otherwise not. 

16. Object and Etfect of Record. 

The object of recording mining daims is to give notice to others desiring to 
locate in the vicinity. The language of the act of congress authorizing miners 
to make régulations "governing the location and manner of recording," im- 
plies that the act of location is distinct from that of recording, except where 
the régulations of miners make recording necessary to constitute a location ; 
80 that a location may be complète and vest the exclusive right of possession 
before any record theieof is made, unless recording is made an act of location, 
or one of the acts necessary to constitute a location, by minera' rules or régu- 
lations. 

17. FORFEITDRB BT FaiLURB TO ReCORD. 

The right to a mining claim -will not be forfeited by a failure to record the 
same, in the absence of a miners' rule or régulation providing for a forfeiture 
on that ground. 

18. Effect of Actual Notice. 

In the absence pf any miners' rule or régulation making recording a neces- 
sary act or condition of a complète location, or providing for a forfeiture by 
failure to record, a prior location of a mining claim, without recording ihe 
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same, gives the locator thereof the exclusive riglit to possess and enjoy the 
same as against ail persoas haviug actual notice of such location and the extent 
thereof. 

19. Work Keobssakt to Hold a Claim. 

The statute requires $100 worth of work on eacli claitn Incated after May 10, 
1872, in each year, and, in default thereof, authorizes the claim to be relocated 
by other parties, provided the flrst locator bas not resumed work upon it. But 
if the flrst locator résumes work at any time after the expiration of the year 
and before any relocation is made, he thereby préserves his claim. The statute 
nowhere authorizes a trespass upon, or a relocation of, a claim before located 
by another, however derelict in performing the required work the flrst locator 
may hâve been, provided he has retumed and resumed work, and is actually 
engaged in developing his claim at the time the second locator enters and 
attempts to secure the claim. 

20. Work to Hold Adjoinino Claihs. 

Where one person or company owns geveral contiguous claims capable of 
being advantageously worked together, one gênerai System may be adopted to 
work such claims ; and work done according to such syatem for the purpose of 
prospecting or working ail such contiguous claims, although done on only one 
of such claims, or even outside of ail of them, is available to hold ail such con- 
tiguous claims intended to be worked or prospected by such gênerai System. 

Tlîis was an action in the nature of an action of trespass upon a 
Iode mining claim in the Bodie mining district, California, in ^hich 
the défendant pleaded title to the locus in quo. The case was removed 
from the state court to the circuit court of the United States, where 
it was tried hy a jury. 

Oarber, Thornton à Bishop and Robert M. Clark, for plaintiff, 

Stewart, Vanclief é Herrin and P. Reddy, for défendant. 

Sawybb, C. J., (charging jury.) Counsel having ahly discharged 
their duty, it now devolves on the court to state to you the law gov- 
erning this case, and then it will be your duty and yôur province to 
détermine the facts. The questions of fact are for you alone to 
détermine; the weight to be given to the évidence, the crédit to be 
given to the witnesses, and everything relating to a disputed ques- 
tion of fact, is for your sole considération and détermination. 

If I state the testimony I shall only do it for the purpose of calling 
your attention to it and stating its tendency, but I shall not go over 
it fully. If I intimate an opinion on a disputed question of fact you 
are not to be governed by it unless it corresponds with your own 
ideas as to what the facts are. If I make a mistake in stating the 
testimony, or alluding to a fact, you will correct it by your own rec- 
olléction and judgment. I do not intend to express an opinion on 
the disputed questions of fact, or where the testimony is in conflict, 
I shall state to you the law which governs this case, and it is your 
duty to take the law from the court. 
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You mil examine the testimony calmly, carefully, and impartîally, 
and announce the resuit by yonr verdict. 

First in the order of proccediiiga we would naturally consider the 
questions that arise on the plaintiff's title. I do net understand the 
défendant to insist that the plaintiff bas not made out a prima facie 
title to the ground covered by its claims, now known as the Jupiter 
Company'e ground, embracing the four claims^the Savage, the East 
Savage, the Eiordan, and the Daley. It does claim, however, by its 
own évidence, to overtbrow that title by showing a title in itself prior 
to and euperior to that title. Prima fade I dô not understand the 
défendant to claim that plaintiff bas not shown its title to thèse 
claims ; but the question that arises on its title is, is the point on 
the Actseon vein where the acts complained of were committed within 
the claims of the plaintiff ? Does the plaintiff own the lead at the 
point where the acts complained of were performed ? If it does not, 
then it bas no title to the vein worked upon, and it is not injured by 
the act of the défendant, and your verdict must be for the défendant, 
whether the défendant bas shown title to the veia in question or not. 
TJnless the plaintiff bas title to that vein it cannot recover in this 
action. That point, therefore, is an important one for you to déter- 
mine; and it is the first question in logical order that arises in this 
case. 

It wiU be convenîent for you to dispose of this first. I will, there- 
fore, first call your attention to it. If you find that point against the 
plaintiff it will be uunecessary for you to go further. In order that 
the plaintiff should be the owner of the Actseon vein it must be one 
of the veins or ledges which was located in one of plaintiff's four 
claims, or it must bave its top or apex within the side lines of some 
one of its claims, drawn Tèrtically downwards. 

The first question then is, is it one of the ledges which plaintiff's 
grantors located? The point where the acts complained of were per- 
formed is hère (pointing on the model) — from this point downwards 
in what bas been termed — and the name may be used to designate 
the place hère— the AotsDon ledge. The plaintiff insists on two posi- 
tions — First, that it is the Iode which its grantors located in the Sav- 
age, and which claim was located on this Iode hère, which plaintiff's 
coiinsel says, according to the strike of the Iode, runs somewhere in 
this direction. The plaintiff does not locate it on or claim that it 
was any other Iode than that, I believe. Then is it identical with 
the Iode which was located in the Savage claim ? Now, this is known 
to- bave been exposed, and is seen only in thèse two places. That 
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fact, in connection with the other facts in relation to the formation 
of the country rock around hère, and the other surrounding facts, is 
ihe fact from which you must détermine that question — whethef it is 
or is not that Iode. It is insisted on thé part of the défendant that 
this is a mère spur or offshoot of the Fortuna Iode. If it is not such 
a spur or offshoot, then it insists that it is an independent Iode, 
-whoUy disconnected from any of the other Iodes. 

Now, gentlemen, if that is only an offshoot or spur of the Fortuna 
Iode, in such a way as to be simply part of that Iode, then the plain- 
tiff has no title to it, and it claims none. It disclaims any title to 
the Fortuna Iode. 

It is for you to détermine from the testimony whether it is part 
of the Fortuna Iode, or -whether it is an independent Iode, or if itis a 
part of the Savage Iode. If it is a part of that Iode in the Savage 
which plaintiff located, then, if the plaintiff has title to the Savage, 
it has title to that vein. If it has not title to the Savage, it has not 
a title to the Iode through the Savage ; or if it is not a part of that 
Iode, then plaintiff has no title to it on that ground. 

The next question is, if it is not a part of that Iode, then has it its 
top or apex within the side lines of any one of the plaintiff's claims 
drawn vertically downwards? Beeause if it has, and plaintiff has a 
valid title to that claim, then it is plaintiff's property. If it has not 
its apex within the aide lines of any of plaintiff's claims drawn ver- 
tically downwards, and is not one of the Iodes which the plaintiff 
actually located, then it has no title to it. 

Those are the questions of fact for you to détermine on this branch 
of the case. You hâve heard the testimony, and the comments of 
counsel on it, and upon the testimony you must détermine the ques- 
tions. It is insisted by the défendant, if this vein is not a spur or 
offshoot of the Fortuna Iode, that then it is an independent Iode ; 
and the plaintiff insists, if it is au independent Iode, that it has its 
top or apex within one of ita claims; and the défendant insists that 
the top or apex is outside of the plaintiff's claims. 

If it is an independent Iode the question is, in what direction on 
the dip does it run, and where is its apex or top ? Mr. Andersen 
and Mr. Whiting testified that at this point hère, with a mathemat- 
ical instrument made and used for that purpose, they measured the 
angles of the dip, and, according to their measurement and their tes- 
timony, the dip would carry it some distance outside of the Daley 
claim, supposing it to run in that direction to the surface. If it is 
an independent Iode, and has its top or apex outside of the Daley 
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daim, then it does nol belong to the plaintiff. If ît is inside of the 
Daley, if it has its top or apex inside of the Daley or Savage, it does 
belong to the plaintiflf if they bave the better title to those claims. 

Professor Jenny and Mr. Holmes, on the contrary, testified that 
they put a plumb-line on the vein, although they do not profesa to 
hâve measured the angle, and they say it îé nearly perpendicular; 
and, Bupposing it to go in that direction to the surface, it would come 
veiy near to the Daley line and a little inside. Where the top or 
apex is, is for you to détermine. The plaintiff claims that, owing to 
ther formation of the country rock, the probahility is the vein runs 
to; this point, and then turns off ând runs into the Savage. The 
plaintiff's theory, as I uhderstand the testimony, is that hère are 
two différent formations. This formation to the eastward is a 
secondary formation ; this to the westward is the primary, (pointing 
to the map.) That the line of stratification runs ini différent diree- 
tionB in the two formations there. That is claimed to be secondary, 
(pointing.) If you belle ve that theory as to the formation of the 
rook hère, and believe that the Iodes foundoatside or to the east- 
ward of this blue day stratum run in this direction, aiid the strati- 
fication there in the same direction dipping to the west, and the leads 
and stratification to the westward, in this direction, dipping to the 
ôast, then it will be a question of probabilities for you to détermine 
whether or not this Actaeon Iode passes up and crosses over the blue 
clay stratum into the other formation, thence following its line of 
stratifièation to the surface, or is i^ more likely to bave pursued its 
course in its own formation, foUowing the line of its stratification, as 
this Fortuna vein has apparently done hère on the same side of the 
stratum of blue clay ? This Fortuna vein, it would seem, follows its 
own formation and Mne of stratification throughout. You are en- 
titled to consider the probahility — -if thèse are différent formations, 
as they say — the probahility whether the Actœon vein would run in 
that direction and pass out hère into another formation, or whether 
it would be confined to the formation in which it is found and to 
which it properly belongs. I can give you no further aid on that 
question. You must take the testimony as you find it, and view it 
with a candid and impartial spirit, and give such détermination to 
the question as you think ail the facts and circumstances in the case 
justify. If, then, the Actaeon vein is not one of the Iodes located by 
plaintiff ; if it has not its top or apex within the side lines of any 
qne of the claims of plaintiff drawn vertieally downwards, — then it is 
not the plaintiff's Iode, and you will hâve to find for the défendant. 
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whether the défendent owns it or not. If yoii find for the défendant 
on that proposition, that disposes of the case, and there is no neces- 
sity to spend any further time on the other points of the case. If you 
iind for the plaintiff, however, on that issue, that the Actason is the 
Iode that the plaintiff has looated there in the Savage, or has its top 
or apex within the side Unes of any one of the claims that the plain- 
tiff owns drawn vertically downwards, it will be necessary for you to 
consider the defendant's title — whether the défendant has an anterior 
and a superior title; otherwise it will not be necessary to look at its 
title. I will say, -with référence to this branch of the case, that the 
plaintiff allèges this to be its Iode. It devolves upon plaintiff, 
therefore, to show afiûrmatively to you that it is entitled to that 
Iode. The burden of proof is on the plaintiff. If it fails to show 
it, or if the testimony is equally balanced, then you must find for 
the défendant, hecause plaintiff must show by a prépondérance of 
testimony that the Iode is within its claim. If it fails on that, 
your verdict must be for the défendant. 

If you find for the plaintiff on that point, as I said before, it wiU 
be necessary to consider the defendant's title. I will say with référ- 
ence to the défendant, as I said with référence to the plaintiff, when 
you corne to the defendant's title the burden of proof is on the de- 
fendant. It devolves on it in the same way, by prépondérance of 
évidence, to show that its title is anterior and superior to that of the 
plaintiff. 

Now, gentlemen, in order that you may know whether the défend- 
ant has a title or not, it will be necessary for you to be informed 
what it is necessary to do in order to secure a title to a mining 
claim. 

By an act of congress which took effect May 10, 1872, ail valuable 
minerai deposits in lands belônging to the United States were declared 
to be free and open to exploration and purchase, under régulations 
prescribed by law and accordiug to the local customs or rules of 
miners in the several districts, so far as applicable and not incon- 
sistent with the laws of the United States. 

The location under which défendant especially claims was made 
since May 10, 1872, and at the time it was made the statute of the 
United States authorized a claim to be 1,500 feet in length along the 
vein or Iode, and it was provided that no claim "shall extend more 
than 300 feet on each side of the middle of the vein at the surface; 
aor shall any claim be limited by any mining régulation to less than 
25 feet on each side of the middle of thevein at the surface." 
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In the absence, then, of any mining rule or custom in force at the 
time of the location at the place where it is made, the location may 
extend to the distance of 300 feet on each side of the middle of the 
vein at the surface; that is td say, the claim may be 1,500 feet in 
length along the vein by 600 feet wide, including 300 feet on each 
side of the middle of the vein. 

As I construe the statute, however, and so instruct yon, by impli- 
cation, the miners, by a rule, régulation, or custom established and 
in force at the time and place of the location, may limit the w,idth 
of the claim to 25 feet on each side of the middle of the vein at the 
surface. But such limitation to 25 feet on each side, to be valid, 
must be by virtue of a rule, régulation, or custom which has not only 
been established, but which is aetually in force at the time of the 
location. 

The régulation must be in accordance and not in conflict with 
the laws of the United States and of the state of Califomia; and 
the laws of California provide that "in actions respecting mining 
claims proof must be admitted of the customs, usages, or régulations 
established and in force at the bar or diggings embracing such claim, 
and such customs, usages, or régulations, when not in conflict with 
the laws of this state, must govern the décision of the action." This 
provision is still in force, except sO far as its opération is limited by 
the act of congress. 

The Lucky Jack location, under which défendant claims, was made 
May 26, 1875, and the claim was located 300 feet wide on each side 
of the Iode, in pursuance of the act of congress allowing such loca- 
tion, 

It is claimed by the plaintiff that there was at the time of the loca- 
tion a régulation in force in that district limiting the claim to 50 feet 
on each side of the vein, and that the location of 300 feet is therefore 
void, Now, whether there was or not such a régulation or custom in 
force at the time, is a question of fact to be found by the jury from ail 
of the évidence in the case on that point. 

The plaintiff, to show a régulation limiting the location to 50 feet 
on each side, introduced the minutes of proceedings of a miners' 
meeting in the district, held July 10, 1860, in which there is a rule 
making such limitation, and minutes of meetings held at various times 
subsequently, amending the rules, but continuing this rule in force 
down to and including November 13, 1867, at which time the last 
action in respect to modifying the rules and régulations was had til] 
v.ll,no.7— 43 
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December 30, 18^6, whîch is a year and seven raonths after said loca- 
tion, and nine years after any meeting amending said rules. 

The défendant, to meet this testimony, introduced in évidence the 
mining records of the district, from whîch it appears that no miners* 
meeting was held, and no mining recorder was elected from July 3, 
1869, till October 9, 1875, — more than six yearB,-^and that from"and 
including the year 1872, -when the aet of congress referred to took 
effect, and thenceforth down to the year 1875, only one quartz loca- 
tion was made in the district, — there being none after the passage of 
the aot of congress in 18 Y2, one ia 1873 in which no width was 
specified, and none in the year l£i74; that during the year 1876 
eleven quartz locations were made, of which nine were made 300 feet 
on:çach sideof the Iode, and purported to hâve been made in pursu- 
ance of said act of congress, and two only of 50 feet wide on each 
side, one of which two was marked on the, record as abandoned, and 
during the year 1876 twenty-five locations appear to hâve been made, 
of which five were 600 feet wide ; one, an extension of a 600 feet 
claim, having no width mentioned, an|d the others 60 feet wide on eaçh 
side. From this it is argued by the défendant that quartz mining in 
the district, so far as new locations are concerned, was practically 
abandoned for several years, and no laws on the subject of new loca- 
tions were practically in force; that on the return of the miners, and 
the revival of mining in 1875, the act of congress had been passed, 
and the miners regarded that act as superseding the old laws on this 
point, and as authorizing the location of quartz claims 300 feet wide 
on each side, and in practice adopted and generally acquiesced in 
that rule during the year 1875, and partially in 1876, till the meeting 
in December of that year — .the rule limiting the claims to 50 feet by 
common consent falling into disuse and ceasing to be in force. 

As held by the suprême court of California, in commenting upon 
the provision of the state statute cited, which is still in force : 

"No distinction is made by the state statute between a custom or usage, 
the proof of whieh must rest in paroi, and a régulation which may be adopted 
by a miners' meeting, and embodied in a written local law. This law doea not, 
like a statute, acquire validity by the mère enactment, but from the customary 
obédience and acquiescence of the miners following the enactment. It is void 
whenever it falls into disuse, or is generally disregarded. It must not only be 
established, but iw /orée." 

"A custom reasonable in itself and generally observed will prevail as 
against a written mining law which has fallen into disuse. It ia a question 
of faet for the jury whether the mining law ia in force at any given time." 
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It is for you, tlien, geiitlemen of the jury, to détermine whether 
this limitation to 50 feet was actually in force at the time the loca- 
tion of the Lucky Jack, 3Ô0 feet wide on eacb sida, was made. The 
fact that the rule in question was adopted and kept on foot in the 
laws for a considérable period of time would be Tprima facie évidence, 
nothing to the contrary appearing, that it was in force at one time ; 
and, being once in force, a presumption would arise that it continued 
in force till something appears tending to show that it had been 
repealed, or had fallen into disuse, and another practice been gener- 
ally adopted and acquiesced in. The mère violation of a rule by à 
few persons only would not abrogate it if still generally observed. 
The disregard and disuse milst become so extensive as to show that 
in practice it bas become generally disused. Now, gentlemen, whether, 
in view of there being few locations in this district during several 
yéars, and none in some, and of the passage of the act of congress 
referred to, and the location at first, after the revival of the mining 
interest in 1875, of most ail daims, in pursuance of the provisions 
of the act, 300 feet wide on each side, if such be the fact, and in view 
of ail the circumstances appearing in the évidence, it is for you to 
détermine whether the 60 feet limitation had fallen into disuse, or 
was really in force at the time of the location in question. If it was 
not in force, then in that particular, if otherwise valid, the location 
was good and valid to the full extent bf 300 feet on each side of the 
vein. If the limitation was in force, then it was void as to the exeess 
over 50 feet on each side of the vein, but valid to the extent of 50 
feet and no more. 

The statute also provides, gentlemen of the jury, that "no location 
of a mining claim shall be made until the discovery of a vein or Iode 
within the limits of the olaim located." So that no rights oan be 
acquired under the statute by a location made before the discovery of 
a vein or Iode within the limits of the claim located. A vein or Iode 
authorized to be located is a seam or fissure in the earth's crust fiUed 
with quartz, or with some other kind of rock, in place, carrying gold, 
silver, or other valuable minerai deposits named in the statute. It 
is not enough to discover detached pièces of quartz, or mère bunches 
of quartz not in place. 

The vein, however, may be very thîn, and it may be many feet 
thick or thin in places — almost or quite pinched out, in miners' phrase 
— and in other places widening out into extensive bodies of ore. So, 
also, in places it may be quite or nearly barren, and at other places 
immensely rich. It is only necessary to discover a genuine minerai 
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vein or Iode, whether small or large, rich or poor, at the, point ol dis- 
covery within the lines of the claim located, to entitle the miner to 
make a valid location, including the vein or Iode. It may, and often 
does, require much time and labor and great pxpense to develop a 
vein or Iode, after discovery and location, Bufficiently to détermine 
•whether there is a really valuable mine or not, and a location would 
be necessary before incurring such expansé in developing the vein to 
secure to the miner the fruits of his labor and expense in oase a rich 
mine should be developed. If, then, the locators of the Lucky Jack 
discovered such a minerai vein or Iode as I hâve described, however 
small, before the location of that claim, the location of the claim 
embracing within its lines the vain or Iode so discovered was in this 
particular valid; otherwise, not. The same observation would be true 
as to each of the other claima held by the plaintiff or défendant. 

The défendant claims that its grantor discovered such a vein or 
Iode as I bave described in Lucky Jack, shaft No. 1. You hâve heard 
the testimony on the point, and it is for you to détermine whether 
they did or not. If they did, then the location is good in that respect; 
otherwise, it is not. 

It is not necessary that the locator should be the first discovererof 
the vein, but it must be known to him, andclaimed by him, in order 
to give validity to the location. I instruct you further that ita party 
should make a location in ail other respects regular, and in accord- 
ance with the laws, and the rules, régulations, and customs in force 
at the place at the time upon a supposed vein, before discovering the 
true vein or Iode, and should do suf&eient work to hold the claim, and 
after such location should discover the vein or Iode within the limits 
of the claim located, before any other party had acquired any rights 
therein, from the date of his discovery his claim would be good to the 
limits of his claim, and the location valid. 

The défendant also claims that its grantors discovered veins in 
shaft No. 2, and its drifts and crogs-cuts, long before plaintiff acquired 
any rights in the ground. If so, the claim is good in that particular. 
Similar diseoveries are claimed to bave been made by its grantors 
in the Warren Loose shaft, drift, winze, etc. 

So, also, gentlemen of the jury, where a party bas made a location 
Qpon a minerai vein or Iode discovered by him, in ail respects valid, 
be is entitled to "bave the exclusive right of possession and enjoy- 
ment of ail the surface included within the lines of his location, and 
of ail veins, Iodes, and ledges throughout their entire depth, the top 
or apex of which lies inside of such surface lines extended down- 



JtJPITEB MINING CO. V. BODIB CONSOLIDATED MININâ 00. '677 

wards vertically, although such veins, Iodes, or ledges may so far 
départ from a perpeudicular in their course downwards as to extend 
outside the vertical lines of Buoh surface location." 

That is to say, if the défendant or its grantors discovered a min- 
eral vein or Iode in the Lucky Jack claim, and made and has now in 
ail respects a valid location of that claim, then it is not onlj entitlèd 
to the particular vein or Iode so discovered and located in said elaim, 
but to ail other minerais, veins, Iodes, and ledges throughout their 
entire depth, the top or apex-of which lies inside of its surface lines 
extended vertically downwards, to which no right had attached in 
favor of other parties at the time its location became valid, although 
such veins, Iodes, or ledges may so far départ from a perpendicular 
in their course downwards as to extend outside the vertical side lines 
of the surface location. If the défendant has a valid claim to 600 
feet wide, then its right extends to ail such veins or Iodes, under the 
conditions stated, so within the surface lines bounding the 600 
feet drawn vertically downwards ; and if the Actseon vein in question 
is one of the veins having its top or apex within such surface lines 
drawn vertically downwards, its right extends to and includes that 
vein. If it has a valid claim to 100 feet wide, and only so much, 
then to such veins or Iodes within the 100 feet lines. 

The same principle and instruction applies tb the défendant 's other 
claims. If the défendant has a valid location to those claims, or 
either of them, then it is entitlèd to ail the veins or Iodes under sim- 
ilar circumstances, the apices or tops of which lie within the surface 
lines of such valid location or locations extended vertically down- 
wards. 

The next point to which i shall call your attention, gentlemen of 
the jury, is the location. To make a valid location under the statute, 
it is required that the "location must be distinctly marked on the 
ground so that its boiindaries can bereadily traced," but the law does 
not define or prescribe what kind of marks shall be made, or upon 
what part of the ground or claim they shall be placed. 

Any marking on the ground claimed, by stakes and mounds, and 
written notices, whereby the boundaries of the claim located can bé 
readily traced, is sufficient. But there must be some such marking, 
and when a mining claim is once sufficiently marked out upon the 
ground, and ail other necessary- acts of location are performed, it 
vests the right of possession in the locator, which right cannôt be 
divested by the oblitération of the marks or removal of the stakes 
without the fault of the locator so long as he continues to perform 
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the necessary.,work upon the ground and to comply with the law in 
other respects. 

If, tlien, the jury believe from the évidence that the Lucky Jack 
olaim did not exceed in quantity the amount allowed by the United 
States laws, and was located in conformity with the actual practice 
and custom of miners in force in the year 1875, as to the size of 
claims in the Bodie mining district, and that before the location of the 
claims of the plaintiff thereon it was actaally and distinetly marked 
on the ground by stakes, notices, monuments, and work, so that its 
boundaries could be readily traced, and a vein containing gold or 
siker had been discovered therein, and sufficient work was done 
thereon to comply with the laws of congress and the local régulations, 
and if no record was required other than that actually made, then 
the lucky Jack location 'was valid, and entitled the locator to the ex- 
clusive possession thereof'; otherwise, not. 

There is testimony tending to show that the rule and custom of 
miners in Bodie district at the time the Lucky Jack location, under 
which défendant claims, was made, required mining claims to be re- 
corded within a certain time after location, and testimony also tend- 
ing to show that there was no mining recorder elected in Bodie district 
from July 3, 1869, to Ootober 9, 1875, — more than six years, including 
the period of this location ; and that during a portion of this time, at 
least, in the apparent uncertain condition of affairs, some locators 
recorded their claims in the office of the county recorder, and also in 
the bocks of the district in the possession of the last preceding re- 
corder, or of the last preceding deputy recorder, of the district, and 
the Lucky Jack, at least, in the county recorder's office only. 

If you find a rule or custom to record to hâve been in force in the 
district at the time, then a record was necessary to perfect and pré- 
serve the rights of the locators as against ail subséquent locators, at 
least, not having actual notice of the prier location. If no such cus- 
tom was in force, then no record was necessary. It was only neces- 
sary, in any event, to record at the place where the custom known 
and in force at the time of the location required the record to be 
made. If it was sufficient, under the custom in force, to record the 
location in the county recorder's office, then a record there was suffi- 
cient; otherwise, not. And the fact that many miners did so record, 
is évidence tending to show that they thought such record available, 
and relied on it, and tending to show such custom. The custom to 
record, and the pince of the record, to be binding, ought to be so well 
known, understood, and recognized in the district that locators should 
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have no reasouable ground for doTibt as to ^^hat is reqtiired to make 
and préserve a valid location. It is for you, gentlemen, to détermine, 
from the évidence in tlie case, what record, if any, and the place 
where it must be made, the custom in force at the time required; 
•whether the custom was in ail partioulars saf&ciently known and 
recognized to make it binding upon the minera; and whether the 
location of the Lucky Jack claim substantially conformed to it. In 
determining thèse questions, the fact, if it be a fact, that there was 
an uncertainty as to where a record should be made, — some recording 
in the district records, some in the county record's oflSce, and many 
in both; the fact that there was no reeorder elected for six years; 
that Bechtel, the last deputy, and the man who seems to have act- 
ually done the recording, resided, during a portion of the time, ont of 
the district, coming, in some instances, at the request of parties from 
bis résidence into the district to record claims; and the fact that 
miners, at their first meeting in October, 1875, after several years' 
hiatus in their meetings, deemed it necessary, or at least prudent, to 
ratify and validate by resolution the records of the preceding five or 
six years, — are ail circumstances that: the jury are entitled to consider, 
as tending to show that there was no custom as to the place where 
the record should be made, prevailing during that period, sufficiently 
certain, well known, and deflned, and generally recognized and ac- 
quiesced in, to be of any binding force. 

The jury are entitled to give thèse circumstances such weight, in 
connection with ail the other évidence bearing upon the question, as 
they deem them entitled to reçoive. And it is for you to détermine 
whether, under the circumstances, a record in the county recorder's 
office was sufficient. 

If a record was required, then, in order to make a valid record, it 
was necessary for it to contain the name or names of the locator or 
loeators, the date of the location, and such a description of the claim 
or claims located, by référence to some natural or permanent monu- 
ment, as would identify the claim. 

The natural objects or permanent monuments hère referred to are 
not required to be on the ground located, although they may be; and 
the natural objeet may consist of any fixed natural object; and such 
permanent monument niay consist of a promiùent post or stake 
firmly planted in the ground, or of a shaft sunk in the ground. 

The exact effect of a record, or want of a record, I have not before 
had occasion to consider. The law of congress authorized miners to 
make régulations "governing the location and manner of recording 
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• • * mining claims." This language implies that the act of 
location is distinct and différent from the act of recording, except in 
districts where the régulations of the miners make the recording an 
act of location, or one of the aots necessary to constitute a location. 
But in the Bodie mining district there is no évidence of a miners' 
régulation or rule which makes recording an act of location, or 
necessary to a valid location. The location is always referred to in 
the rules in évidence as distinct from and preceding the record, so 
that a location of a mining claim in that district, at any time in the 
year 1875, may hâve been complète or perfect before any record 
thereof was made. 

Independent of the question of forfeiture, therefore, it follows, 
under the vrritten rules in évidence, that by an otherwise valid loca- 
tion of a mining claim in the Bodie mining district, at any time in 
1875, a person may hâve acquired the exclusive right of possession 
and enjoyment of such claim, at least as against other parties having 
actual notice of the claim, its position and extent, before recording 
such location. 

Assuming the proposition that the miners hâve authority to make 
a régulation or law by which a mining claim may be forfeited by 
failure to record the location thereof, yet such régulation or law, in 
order to effect a forfaiture, must provide that such failure to record 
shall work a forfeiture of the claim. In the language of the suprême 
court of California : 

" The failure of a party to compiy with a mming rule or régulation cannot 
work a forfeiture unless the rule itself so provides. There may be rules and 
régulations which do not provide that a failure to comply with their provis- 
ions shall work a forfeiture; if so, a failure will not work a forfeiture." Bell 
V. Bed Bock.Co. 36 Cal. 219. " The failure to comply with any one of the 
mining rules and régulations of a district is not a forfeiture of title. It 
would be enough to hold the forfeiture as the resuit of non-compliance with 
such of them as make non-compliance a cause of forfeiture." Mctiarrity v. 
Byington, 12 Cal. 431. 

As a gênerai principle of law, forfeitures are not favored. 

The object of recording mining claims is to give notice to others 
desiring to locate claims in the vicinity. The congressional law does 
not require a record, but prescribes what a record shall contain when 
it is required by the local rules. 

If there were no local rules in Bodie mining district attaching the 
penalty of forfeiture to the failure to record in that district, and 
recording was not madè by custom an act of location, then the fact 
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that the Lucky Jack claim was not recorded in thé records of Bodie 
mining district will not invalidate the location, as to any party hav- 
ing actual notice of that location, and in that case the jury are 
instructed that if the Lucky Jack location was regular in ail other 
respects, and the laws requiring work were complied with, the fact 
that the claim was not recorded in the Bodie mining district did not 
invalidate the location, or make it lawful for plaintiff's grantors, if 
they had actual notice of the previous location, to enter and locate 
the ground covered by the Lucky Jack location. 

The testimony also tends to show that prior to the location of the 
Daley claim, or to any rights being acquired théreunder bythe plain- 
tiff, the défendant or its grantors, in addition to the stake or stakes, 
wbichever it was, a,nd notice put up at the time of location of the 
Lucky Jack claim, surveyed out that claim and' planted prominént 
Burveyors' Btakes and monuments at the' varions cûriaèrs Of the claim, 
distinctly marking it out and forming a parallèlogram 1,500 feôt long 
by 300 feet wide, and entered into actual possession, ândit isclaimed 
that if theré was at the time of the location any deféct in the mark- 
ing on the ground, this additional marking, before any rights wère 
acquired by the plaintiff in the Daley, was clearly sufHcient to vali- 
da te the claim as to that location. In regard to this point I in- 
stmct you, gentlemen, that a subséquent locator cannot object that a 
prior location of a mining claim was not sufficiently marked on the 
ground at the time of its location, provided such prior location was 
sufficiently marked on the ground before such subséquent locator 
made any location or acquired any rights in such claim. 

If, therefore, the claimants of the Lucky Jack surveyed and prop- 
erly staked or marked ont their claim, and performed ail the other 
aets necessary to make a valid location, before any rights were ac- 
quired in the Daley ground by the location of that claim, then the 
better title vested in the owners of the Lucky Jack to ail the Daley 
claim embraced in the Lucky Jack which the locators of the latter 
were entitled to locate and hold. 

The statute requires $100 in value of work to be done on each 
claim located after May 10, 1872, in each year, in order to hold it; 
and, in default of such work being done, authorizes the claim to be 
relocated by other parties, provided the first locator bas not resumed 
work upon it. But if the first locator résumes work at any time àfter 
the expiration of the year, before other rights attach in favor of re- 
locators, he préserves bis claim. 
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The statute nowliere authoriz«s a person to trespass upon or to 
relocate a claim before properly locatéd by another, however dereliet 
in performing the required work the first locator may hâve been, pro- 
vided he bas returned and rèsumed work, and is actnally engagea in 
developing his claim at the time the second locator entera and at- 
tempts to secure the claim. 

Whether the work was done as required by the statute is a ques- 
tion for you to détermine from the évidence. Work done by any of 
the grantors of défendant while holding the claim, whether holding 
the légal or équitable title, during the performance of the labor or 
work done in the intere&t of the claim, is available to préserve the 
claim, and no mère relocation for forfoiture, made before the for- 
feiture aotually attaches by actual default, would be valid to de- 
feat the claim. Any work done by the Bodie Company on the 
claim for that purpose, after the conveyance to it, October 7, 1877, 
and before May 26, 1878, is available as work for the year from 
May 26, 1877, to May 26, 1878, to prevent a forfeiture. With regard 
to the work required to be done in order to hold a olaim, the jury: are 
further instructed that where one person or company owns sev- 
eral contiguous or adjoining claims capable of being advantageously 
worked together, one gênerai System may be adopted to work such 
claims." Such system may consiat of a shaft with drifts, cross-cuts, 
and tunnels therefrom, and such works need not be upon any of the 
claims in question. ,- When such System is adopted, workin further- 
ance of the system iS; work on the claims intended tobe developedby 
it. Work done outsid^ of the claims, or outside of any claim, if done 
for the purpose and as a means of prospecting or working the claim, 
is as available for holding the claim as if done within the boundaries 
of the claim itself. 

To conclude, gentlemen of the jury, in view of the légal principles 
I hâve stated to you, if j'ou find from the évidence that the so-called 
Actaeon vein, upon which the trespass is alieged to hâve been com- 
mitted, is not one of the veins actnally located in either the Savage, 
East Savage, Eiordan; or Daley claims, and if its top or apex is not 
within the planes of the side lines of either of said claims diawn ver- 
tically downwards, then it does not beiong to the plaintiff, and your 
verdict must be for the défendant, whether it has title to the claim 
or not. The plaintiff cannot recover unless the vein belongs to, it. 
So, if the top or apex of said Actœon vein is within the planes of the 
side lines drawn vertically downwards of any mining claim to which 
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the défendant has shown a valid title prior in point of time to the 
title to any of the four claims relied on by plaintiff in like manner 
embracing said vein, whether sucb valid prior claixn of défendant be 
600 or 100 feet wide, the verdict mnst also be for the défendant. But 
if, on the contrary, you find that the said Actgeon vein, at the point 
where the trespass is alleged to hâve been committed, is the vein 
actually discovered and located by plaintiff's grantors, in any one of 
the said four claims of the plaintiff, or that it has its top or apex within 
the planes of the side lines of any one of said four claims drawn 
vertieally downwards, and if you further find that the défendant has 
not shown a title as against said plaintiff by a valid subsisting prior 
location embracing said top or apex within its side lines drawn ver- 
tieally downwards, then your verdict must be for the plaintiff. 

Gentlemen, I believe the testimony is very indistinct as to the 
amount of damages. No testimony was offered as to the amonnt of 
damages. If you find for the plaintiff, and you havè no testimony on 
which to estimate correctly the amount of damages sustained, you 
will find nominal damages, say one dollar. The form of the verdict 
will be, "We, the jury, find for the plaintiff, and assess the damages 
at 80 much." If you find for the défendant your verdict will be, "We, 
the jury, find for the défendant." 

A Juror. How can the jury find a certain flum when no évidence 
was offered ? 

The Court, You will then find nominal damages, one dollar. 

The verdict of the jury was for the défendant. 



Gbat ». Cincinnati Southern E. Co.» 
{Çireuit Covrt, 8. D.Ohio, W. J>. April 18, 1882.) 

1. Uabribbs OS" Passbngbrs — RbouIiAtions— Ciassipioation Accobding to Bli 

AND Ck>LOB. 

Common carriers bave the power to make reasonable régulations for the 
transporting of their passengers from point to point. Whetlier they may olas- 
sify passengers according to ses and color not decided. 

2. BaMB— COLORBD WOMAN HoLDISO FiBST-ClASB TiCKBT EUTITIiHD TO FlBBT- 

Clasb Accosimodatioks— ïiADiES' Pak— Smoking Car. 

A colored lady who hàd purchased and held a flrst-class ticket was e'ntitled 
to admission into the ladies' car, if there was rnoîn for her therein ; and, if she 
was refused admission and the raih-oad Company decliucd to carry her 'iscept 

• «Beporteclby J. C. Harper, Esq., oftheCinclanaUbar. 



684 FEDEBAli EBPOBTBB. 

in the smoking car, contaîning only men, sorac of whom were smoking, she 
had the right to décline to accept such accommodations, and it ia liable to her 
in damages. 

5. Samb— Fibst-Class Tickets — Whith and CoiiORE» Pasbengbes — Equalitt. 

Carriers are bound to provide for colored passengers, holding first-class tick- 
ets, accommodations precisely equal in a!l respects to tliose provided for vrbite 
passengers holding similar tickets. 
4. Damages— CoMPBNSATOBY— Punitive. 

The gênerai tendency of courts and text writers of the présent âge is to em- 
brace ail kinds of damages under the head of compenSatory damages, except in 
cases of fraud or insuit, in which cases vindictive and piinitive damages may 
be awarded. 

6. MEAStmiB OF Dakages in Action fob Wkongful Exclusion from Cars — 

Expansés of Suit, etc. , 

In an action against a railroad company to recover damages for wrongf ul exclu- 
sion from its cars, in which i* appeared that the plaintiff, a colored ladyj pur- 
chased and held a flrst-class ticket at the time she applied for admission to the 
ladies' car; that she was lady-likè in appearance and conduct, and was at the 
time carrying a siok child in her arms ; and that the company refused to carry 
her except in the smokjng car, in which were men only, some of whom were 
smoking ; whereupon sh^ left the cars : Md, that she was entitled to such dam- 
ages as woiild make her whole, and the Jury should consider the loss of time 
and inconvenience she had been put to, and the proper amount of expensea 
incurred in the vindication of her rights. 

At Law. 

Action for damages for refusing plaintiff admission into the cars 
of the défendant at Cincinnati, Ohio. 

The allégations of the pleadings are stated in the ]'udge's charge. 

Upon the trial évidence was introduced sho-wing that the plaintiff 
(who is a colored lady) had purchased at Lexington, Kentucky, a 
first-class round-trip ticket fcom that place to Cincinnati. On the 
twenty-seventh of August, 1881, accompanied by her husband, (a 
Baptist minister of Lexington,) and carrying a sick child in her 
arms, she went to the defemdant's dépôt to return to Lexington. 
Two passenger coaches were standing at the dépôt, one (the rear 
car) containing ladies and gentlemen, and the other men only, some 
of whom were smoking. She attempted to enter the rear (the ladies') 
car, but was stopped by the brakeman and directed to enter the for- 
ward car. Her husband then applied to the conductor tô'lét his wife 
intp the ladies' car, but he rafused, and being pressed for the reason 
stated that it waa beoause she was colored. Her husband. took a 
Beat in the smoking car and returned to Lexington. The plaintiff de- 
clined to go in that car, remained in the city, and some days later 
returned home by auother route. The brakeman testified that, the 
plaintiff was lady-like in her appearance and bearing, which waa not 
even attempted to be questioijed.. 
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C H. Blackhunn and A. G. Collins, for plaintif. 

W. T. Porter, contra. 

Swing, D. J., {eharging jury.) This is an action brought by the 
plaintiff for the purpose of recovering damages against the défendant 
for an unlawful refusai, as it is claimed by her, of the défendant to 
permit her to enter the cars of the défendant at Cincinnati to go to 
Lexington. She allèges that she is a résident of Lexington, Ken- 
tucky ; that the défendant is a corporation tfnder the la-ws of Ohio ; 
that its principal office is situated in Cincinnati, Ohio; that she pur- 
chased a ticket at Lexington, Kentucky, for Cincinnati and return; 
that at a certain time in the city of Cincinnati the agents and serv- 
ants of the défendant refused to permit her to enter the car of the 
défendant for the purpose of returning to Kentucky, to her home. 
That is the case made by the plaintiiï, -with the additional allégation 
that Buch refusai was because she was a woman Of color wholly. The 
défendant, byits a nswer, dénies thèse several allégations, except that 
as to jts being a corporation under the laws of Ohio, and doing busi^ 
ness in Cincinnati, Ohio. This is the case made upon the papers. 
The case made in testimony and the case argued to the jury is not 
the case presented in the papers. The case as attempted to be made 
by the plaintiff, and as atteinpted to be made by the défendant, is 
about this : That there were two cars connected with the locomotive 
of this train, which was aboùt to start on a Saturday evening, on a 
certain day in August, from Cincinnati to Lexington; that oné of 
thèse cars was set aside for ladies and gentlemen, and that in 4he 
other car were nobody but gentlemen — a smoking car. This is the 
claim of the plaintiff. No sucll allégation is made in the pétition. 
The allégation is a broad allégation that she attempted to enter the 
car and that she was refused admission. The défendant says that 
she was not refused admission to the car, but that she was refused 
permission to enter a particular car, and thaf she was direoted tO go 
into another car. The plaintiff replies that it is true that she was 
refused to enter a particular car, and was direeted to go into an<)the!r 

car. ;:....:.; ■■■.-■ >-^r-y 

Some discussion bas been had whether this is a petitioti utider the 
civil rights bill, or whether it is a ^pétition at common law. -I ëball 
not enter into any examination as to the nature ànd character of *hat 
is termed the civil rights bill; whether that act provides fOr remédie* 
for the violation of any other rights thanthose which ai?e cônferred 
upon the citizens of the United States as citizens of the United States, 
or whether it refers to the natural rights which meâi enjoyj oï those 
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given to them by the state as citizens of the state, or îiow far it cré- 
âtes or gives rights which were not in existence before. For the pur- 
pose of this case, as it now stands, I will briefly state the law as 
applicable to it. 

A railroad company is a common carrier, and is under obligations 
to carry the traveling public from point to point. If the public com- 
ply ;!rith the rules and régulations, it is bound to carry and transport 
them. What kind of rules and régulations they are at liberty to 
makeit is not necessary now to discuss.. I take it for granted, how- 
ever, that a railroad company or a steam-boat company, or any com- 
mon carrier, has the right to make reasonable régulations for the 
transporting of its passengers from point to point. They may bave 
the right to make a régulation that the gentlemen shall ride in one 
car, and the ladies shall ride in another car. They perhaps bave a 
right (which it is not now necessary to détermine) to make a régu- 
lation that the colored people shall ride in one car and the white 
people shall ride in another car; but if they hâve any such right 
to classify, first, as to the ladies , and gentlemen, they are bound 
by the law, wherever a party pays for a first-class ticket, if he 
be a gentleman, to provide for him Buch accommodations as they 
ordinarily provide for the ladies. The gentleman's money is just as 
good as the lady'a, in the eye of the law, and they are bound to pro- 
vide for him such reasonable accommodations as be has paid and 
eontracted for. 

If this lady purchased a first-class ticket at Lexington for Cincin- 
nati and return, and at Cincinnati she applied to the agents of this 
road, presenting herself for admission into the car which was pro- 
vided for ladies, white or colored, and there was room in that car, it 
was the duty of the ager^ts of this company tp open the door and fur- 
nish her a seat ; and if they refused to do so, and proposed to carry 
her only provided she would ride in the smoking car, where none but 
gentlemen were, and where they were smoking, she had a right, under 
the law, to say that she would not go into it. 

This company was bound to provide for her such accommodations 
as were provided for the white women. In the eye of the law we ail 
stand now upon the same footing. We stand before the law equal. 
"Whatever the social relations of life may be, before the law we ail 
stand upon the broad plane of eq-uality. And this company was 
l'ound to provide for this colored woman precisely such accom- 
modations, in every respect, as were provided upon thcir train for 
white women. If they refused. to give her such accommodations, she 



GEAY V. CINCINNATI SOUTHERN B. OOv 6S7 

haà a right to say that she would not travfil in the smoking car. It 
is very unpleasant for gentlemen, sométimes, to sit in a car of that 
character. Not every man likes smoke ; not every man likes tobacco. 
It is bad enough for them to force a gentleman who does not use 
tobacco, and who sickens at the scent of smoke or tobacco, into a car 
of that character, let alone forcing a lady there with a sick child. 

If you. find that she purchased a ticket trom Lexington to Cincin- 
nati and return, and it was a ârst-class ticket, she had a right to 
enter the car that was provided for the ladies and gentlemen, and, if 
there was room in it, it was the dnty of the conductor to take her 
and place her in it. If there was no room in that car and the other 
car was a suitable car for her to ride in, then it was her duty to bave 
goneinto the other car. If she was deprived of the right which, as 
I say, the law gave her, by this company, then this company is 
reponsible to her in damages. 

There are two or three kinds of damages, but the gênerai tendency 
of ail courts and the law-writers of the présent âge is to embraoe 
them almost ail under one head, and that is compensatory dam- 
ages, unless there is fraud or insult connected with it, and in that 
case the jury are warranted in visiting upon the offending party vin- 
dictive or punitive damages, so as to deter others from doing what 
it is claimed the party did. 

If you find for the plaintiff in this case you will assess her such 
damages as will make her whole, considering the loss of time and 
inconvenience she was put to. And you may also take into consid- 
ération what the proper amount of expenses migbt be in the vindica- 
tion of this right. If you find for the défendant, your verdict will be 
siiAply for the défendant. 

Verdict for plaintiff for $1,000 damages. 

Note. CaTrièrs hâve power to make régulations for the proper accommo- 
dation of their passengers, but such régulations must be reasonable, tending 
to ttie comfort and safety of passengers. G, & N. W. Ry. Ùo. v. Williams, 55 
m. 185; Day v. Owen, 5 Mich. 520; ïliompson. Car. Pass. 335. A rule set- 
ting apart a car foç tlie exclusive use of ladies, aud gentlemen accompanied 
by ladies, is reasonable and may be enforced. C.& N. W. Uy.Co. v. Williams, 
supra; Uass v. C. <& N. W. Ey. Co. 86 Wis. 450; Tliompson, Car. Pass. 345. 
Such régulations mnst be uniform in respect to personS; and if à car has been 
set aslde for the exclusive use of ladies, and gentlemen accompanied by ladies, 
a colored woman, cannot, be excluded upon the ground of her colon C. & N, 
W. Ry. Co. V. Williams, supra; Coger v. N.W. etc. Racket Co. 37 lowa, 146. 
Separate accommodations may be provided for colored passengers, but they 
must be eq^ual in quality and convenience to thosè furuished wliites. Green 
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V. City of Bridgetotm, (Dist. Ga.) 9 Cent. L. J. 206; The Civil Rights Bill, 
(W. Dist. N. Car.) 1 Hughes, 541. See note to U. S. v. Buntin, 10 Tep. Rep. 
730. Tliey cannot classify their passengers on the basis of their morality. 
Broim V. Memphis, etc., R. Co., 5 Fed. Rep. 499; 12 Cent. L. J. 442; 11 Eep. 
424. 

The reasonableuess of régulations is a mixed question of law and factj to 
be found by the jury, under the instructions of the court. Day v. Owen, 5 
Mich. 520; Bass v. C. & N. W. Ry. Co. 36 Wis. 450; Com. v. Power, 7 Metc. 
596 ; Jenolts v. Coleman. 2 Sumn. 221 ; Broian v. Memphis, etc., R. Co. 4 Fed. 
Rep. 37. It is a pure question of fact. State v. Overton, 24 N. J. Eq. (4 Zab.) 
435; Morris, etc., R. Co. v. Ayres, 29 K J. Eq. 393; (but see Bass v. O. & N. 
W. Ry. Co. supra.) Contra, it is a question of lawr for the court. O. <fe N. W. 
Ry. Co. V Williams, 55 111. 185, 188. 

If there is no sitting roorn in the regular cars, and there is, in the ladies' car, 
gentlemen passengers caunot be left standing without a breaeh of the eontraet 
of oarriage; but the offlcers of the train may sélect those who are to enter the 
ladies' car. Bass y. C. & HT. W. Ry. Co. 36 Wis. 450.— [Rep. 
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(Circuit Court, E. D. Louidana. January, 1882.) 

MvMCTons Peosbcution — Makried Women. 

A suit for damages for the malicious prosecntîon of a marrîed woman must 
be brought by her husband. Louisiana Code of Practice, art. 107 ; Louisiana 
Civil Code, art. 2404. 

Uenry J. Lovy and E. B. Kruttscknidt, for plaintiff. 

A. G. Brice, for défendant. 

BiLLiNGs, D. J. Tliis is a suit brought by a wife to recover dam- 
ages for a malicious prosecution. Her husband bas subsequently 
authorized her bringing the suit, but cornes "solely to assist her in 
prosecuting this suit, and as husband does not claim any share in 
said damages, but joins her to claim the same in her behalf." The 
exception interposed by the défendant is that this action must be 
brought by the husband. It is évident that if the exception be well 
taken it bas not been cured by the paper filed by the husband. So 
far as the right in law ou the part of his wife to maintain the suit, be 
leaves the matter where he finds it. He does not even do anything 
■which would make him liable for costs. He simply assents that she 
carry on the suit herself in her own behalf. 

*Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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Tlie textual provisions of the law on this subject are found in the 
Code of Praetice, art. 107, and Civil Code, art. 2404. A séries of 
décisions by the suprême court of Louisana liave construed thèse 
provisions to mean that where it does not appear that the wife is 
administering her own property, actions of tbis sort must be brought 
by the husband. The mère joinder of the wife has been treàted as 
surplusage. But no case has held that the mère assent of the hus- 
band is suffieient. The action must be brought by the husband. 
Holmes v. Holmes, 9 La. 350; Goivànd v. PuUey, 9 La. Ann, 12; 
Barton v. Kavanaugh, 12 La. Ann. 332; Cooper v. Cappel, 29 La. 
Ann. 213. This would be the law if the marriage had been con- 
tracted and the domicile of the parties to the marriage had been 
within this state. Civil Code, art. 2400, subjects "non-resid^nt mar,- 
ried persons" to the same provisions of law "as regula^e the com- 
munity of aqquests and gains between citizens of this' state," so far as 
relates to "ail property acquired in this state." It is not necessary 
to give any technical mean^ng to the word "property" as used by the 
législature. The object of the législature, namely, to subject non- 
residents who acquire rightg within this state to the same rules as 
those which govern résident citizenfi, is manifest, and leaves no doubt 
but that the word "property" included not only land and chattels, 
real and personal, but also ail choses in action. 

The exception must be maintained. 



WeRTHEIK & GOMPBRTZ V. CoNTINENTAIi RilLWAT & TbUST Co. 
{Circuit Court, D. Connecticut. May 18, 1882.) 

1. PkACTICE— DiLATORT PlEAS— WaIVER OF RiGHT. 

Where the rule of praetice of the state court, rigidly observed, Is that " ail 
pleas in abatement in the superior court must be filed on or before the open- 
ing of the court on the day following tlie return-day of the writ," a failure to 
flle such plea within the time specifled is a waiver of his right to take advan- 
tage in that court of détective or insuiflcient service. 

2. Same— On Removai; op Cause. 

Where a défendant in a state court has lest by his inaction the rîght to object 
to the defective service of the complaiht, and thereafter removes the cause to 
the circuit court of the United States, he cannot be permitted in such circuit 
court to plead in abatement such defe(;tive service. 

v.ll.no.T — 44 
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S. Same— CosDiTioir or Cattse Removed. 

The case cornes into the circuit court on a removal, in the same coudition in 
which it was in the state court. 

4. BAMB— ESTOPPEL. 

The failure to flle a plea in abatement in the state court is a voluntary admis- 
sion that the action was properly before that court, and défendant should not 
now be permitted to assert that the writ had ne ver been served, and that the 
cause had never been legally before any court. 

J. Halsey, for pkintiff. 

Lewis E. Stanton, for défendant. 

Shipman, D. J. This is a bill in equity which waa made retuma- 
ble before the superior court for the county of New London, on Sep- 
tember 13, 1881. If any service of the bill of complaipt ever was 
made, it was made on July 29, 1881. Upon the retum-day the 
défendant entered its appearance in the state court, and without 
pleading or miaking other suggestion of a want of jurisdiction in the 
court, filed on September 22, 1881, its pétition and bond for the 
removal of the cause to this court at the présent term. The pétition 
and bond wefe accepted, and upon the second diày of this term the 
défendant filed in this court a plea in abatement for non-service of 
the complaint. One of the "gênerai raies of practice" of the silperior 
court of this state, and a rule very rigidly observed, is as foUowB : 
"AU pleas in abatement in the superior court must be filed on or 
before the opening of the court on the day foUowing the return^day 
of the writ." By the uniform practice of the state court the défendant 
had, by its appearance and unexcused omission to file a plea in abate- 
ment on the second day of the term, waived any right to take advan- 
tage in that court of defective or insufScient service. The plea was 
set down by the plaintiff for argunlent. 

■The important point in the case is this: Can a défendant who 
has by inaction lost his right in the state court to object to the defect- 
ive service of the complaint, and has thereafter removed the case to 
the circuit court, be permitted in this court to plead in abatement 
such defective service? 

Section 6 of the statuts of 1875, in regard to the removal of 
causes, (1 Supp. Kev. St. 174,) provides "that the circuit court of the 
United States shall, in ail suits removed under the provision of this 
act, proceed therein as if the suit had been originally commenced in 
said circuit court, and the same proceedings had been taken in such 
suit in said circuit court as shall hâve been had therein in said state 
court prior to its removal." It cannot now be doubted that the circuit 
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court takes the case where the positive affirmative action of the state 
court has left it. If the state court has made an order, and thereafter 
the case is removed, it goes into the circuit court, with the order, if 
unexecuted, to be executed, and, if executed, to remain a valid order. 
Thus, in Duncan v. Gegan, 101 U. S. 810, Chief Justice Waite 
says : 

"The circuit court, when a transfer is elfected, talces the case in tlie condi- 
tion it was when the state court was deprived of its jurisdiction. The circuit 
court has no more power over what was done before the removal than the 
state court would hâve had if the suit had remained there. It takes the case 
up where the state court left it off." 

This language had référence to a condition in which the case had 
been placed by the positive orders or decrees of the state court, and 
not to a condition or state in which the case was by reason of the 
non-action of the removing party. But I think if oue of the parties 
had, by his non-action within the time presoribed by the state court, 
prevented himself from asserting a defence or an objection to the 
jurisdiction of the court, and thereafter in that court such defence or 
objection could not be considered as existing, that the circuit court 
takes the case in the condition in which the non-action of the party 
left it. In the présent suit the défendant had, by its conducb, de- 
clared that it abandoned the defences usually taken advantage of by 
dilatoi^ pleas, and, so far as the state court was ooncerned, in the 
absence of an excuse for non-compliance with the rule, was as effect- 
ually prevented from making a defence of non-service as if the court 
had passed a deeree that no dilatory plea would be permitted, and 
that, for the purposes of the case, good service had been made. The 
défendant having voluntarily admitted that the action was properly 
before the state court, an admission which is perpétuai while the case 
is in that court, it is not proper that it should now be permitted to 
assert that the writ had never been served, and that the cause had 
never legally been in any court. 

If such a plea can be permitted in this case it must also be per- 
mitted in a case which had remained in the state court three months 
or six months, provided no pleadings had been filed and no admissions 
had been made. It is not in accordanoe with orderly practice to per- 
mit a défendant who had abandoned in the state court by delay ail his 
defences of non-service, non-joinder of parties, and the like, to remove 
his case into this court and then go through the varions dilatory plea» 
in their order. If no court properly has jurisdiction of the case by 
reason of non-service of the complaint, but the défendant has chosen. 
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in accordance -with the rules of the court to which the case îs bronglit, 
to waive the defect and submit himself to tlie jurisdiction of the court, 
the defect should be considered as forever waived. 

In Sayles v. Northwestern Ins. Go. 2 Curt. 212, a cace removed 
from a state court, Mr. Justice Curtis said, obiter, upon a motion to 
dismiss the cause for want of jurisdiction upon the ground that no 
service had been made, that the défendant, who had reraoved a case 
from a state court to the circuit court, had, by his pétition for removal 
and removal, in which proceeding he was the actor, voluntarily 
treated the suit "as properly commenced and actually pending in the 
state court, and he cannot, after it bas been entered hère, treat it 
otherwise;" and that after removal upon his pétition he cannot be 
permitted to say, in efïect, that there was no suit before the state 
court. For the décision of the présent case it is not necessary to 
take the ground vrhioh Judge Curtis was willing to occupy, for it can 
well be assumed that if the défendant had pleaded in abatement in 
the state court, and then had forthwith removed the cause, the péti- 
tion for removal would not hâve been an abandonment of or incon- 
sistent with the plea. 

Inasmuch, however, as the défendant has by inaction lost the op- 
portunity of attacking in the state court the validity of the service of 
the process, and has thereafter removed the case to this court, I 
thiiik that it cornes in the same condition in whioh it left the state 
court. 

The plea is overruled. 



Morgan v. Union Pac. Ey. Co* 
(Circuii Court, 8. D. New York. 1882.) 

EÎBJMBDIEB— LaW and EqUITT — LEGAL KlGHTS PeoTBCTED. 

Where the plaintifC, viho held iacome bonds of the Union Pacific Railivày 
Company, eastern division, the coupons of which were pa3'able oiit df "net 
earnings " on the flret of March and B^pl^einber in each year, brought an eqiiity 
suit in March, 1880, claiming an account of net earnings by reason of a default 
oh March 1, 1880, and thereafter brought suit at ]aw to recover coupons on 
other bonds of the same issue held by hiin, but not included in the equily suits, 
for defaults arising September 1, 1880, March 1 end September 1, 1881, and 
March 1, 1882, héd, that plaintifl was entitled to an account in the equity suit, 
not merely for net earnings prior to the commencement of such equity suit 
to pay the coupons then due, but aiso for ail coupons due ànd net earnings 
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received af ter the commencement of the siiit until the accounts were stated, and 
afterwards on the foot of the decree in the equity suit, and that the lawsuits 
could ail be stayed without préjudice to plaintilï, aa ail his rights hereafter to 
recover could be protected in the equity suit. 

Motion to Open Default. Also to rernand to state court. 

At the conclusion of the argument of counsel on above motion 
before Hon. Samuel Blatchfobd, in tbis cause, the court made the 
following remarks : 

The Couet. I think it is quite clear that under tbis mortgage 
thèse coupons are to be paid out of the net earnings, althorigh the 
mortgage states that each half year's coupons are to be paid ouf of 
the net earnings of that half year; yet the subséquent clause makes 
them what is called cumulative. If they are not enough to pay the 
first six months' coupons, why, then, they are nôt to bfr f)aid at ail, 
but the subséquent net earnings are to be added until they are enough 
to pay ail the first six months' coupons, and so on. And so they are 
to be cumulative; and then they are td be ap'plied to the coupons in 
their order, so that no subséquent prosperous six months can give to 
the coupons of that six months an advantage over prior coupons. 
Under a bill, and according to the gênerai course, -where the tbing iS 
continued, the account, if it is to be taken under a bill in equity, does 
not stop with the commencement of the suit. So I bave not any 
doubt whatever that under this mortgage, and under this equity suit, 
not only could the court go on, but -would be bound to go on, and pay 
the bond which had matured prior to the commencement of thiS 
action ; but, if there is not money enough to do that, I hâve no doubt 
but what the court may go on and administer this thîng strictly 
according to equity and pràctice. 

So nîuch for the equity of the suit. Nbw, the idea of Mr. Henry 
Morgan, as it seems to me, upon which thèse la^rsuits are based, is 
that the mortgagor — that is, the Union Pacific Kailroad Company— ^ 
shall not résume payments of dividends on this stock until it has paid 
any of thèse coupons that are out. That is a couclusive presum'ptioû, 
— uncontroverted by the Uhion Pacific Bailtoad Company, inio which 
this Kansas corporation was merged,-^that it had net eamiûgs, etc. 
Well, that proposition does not fôllow at ail, becausé, as I hâve hère.; 
tofore held, when this question first came up about two years ago, 
that the net earnings are the net earnings of that railroad, and that 
itis absolutely neoessary, as long aë'this mortgage is alive iand the 
bonds outstanding, to keep up such a staté of accounts so that you 
can ascertain what the net earnings of that railroad h^Te beëii. 
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Now, it may very well be that the dividend declared on the Con- 
solidated stock of the Consolidated company, even though that dividend 
may hâve gone in equal proportions to the holders of the stock, it 
may be, nevertheless, that it was paid out of the net earnings — out 
of the net earnings of ail the other parts of the Une. It seems to me 
there is no question but that thèse net earnings are covered by that 
equity suit, beeause ail the bonds covered by that mortgage — the 
$1,000 bonds, the $250, and some $100 — are owned by the plaintiflf 
in that equity suit; yet, nevertheless, as they were ail bonds issued 
under that mortgage, it seems to me that if hereafter there is a deoree 
for the payment of that suit and any fund paid into court, that any 
holder of any income bond of any amount, or of any number, under 
that mortgage — not only the holders of those $250 bonds, but the 
holders of the $1,000 bonds — can come into court and get their 
money. That is the way it stands. That being so, it seems as if 
this equity suit may cover the whole amount. I do not see but that 
. the equity suit covers the: ground it does in respect to bonds, but it 
also covers, in respect to questions, ail the questions that can be 
raised in thèse two law suits. It is very true, perhaps, that when 
the suit was originally brought no dividend had been paid, and I 
understand there was au amendmeut to the biil \rhich allèges the fact 
of the payment. 
Mr. DiUon. That is true. 

The Cowrt. That raises the question ; in other -words, it seems to 
me impossible to détermine the questions which are properly and 
legitimately ra;sed on the record in an equity suit without determin- 
ing every question that is raised or can be raised on the record in 
the lawsuits. It strikes me so. Of course, if either party is to be 
deprived of any question or any advantage the court will see that 
they are not prejudiced in any way. But at ail events the staying 
of the suits for the présent does not prevent the court from allowing 
them to be resumed at any time when it does not appear that any 
préjudice to either party will resuit. The matters which it would be 
necessary to put in évidence to prove the case upon either side in 
thèse two lawsuits would seem to be whoUy in the proof in the 
equity suit. It is true, of course, that as time passes on the road 
keeps running^ — there are new receipts and new disbursements ; that 
is, we are continually in accounts. Thèse are considérations which 
hâve occprred to me as very salient. Now, in view of thèse consid- 
érations, what is best to do with that default question ? Of course, 
I must take thèse pleadings from the state court as they came. Thô 
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question is whether, according to the practice of thiS' court, I ought 
to set Buch a bad précédant as to take such an answer as this and 
put it on file because it came hère from the state court in a cominon- 
pleas suit. If the proceedings in this suit are to be stayed, why 
then, perhaps, it does not beoome a practice question. 

Mr. Dillon. We would either hâve to let it stand in that way, or 
yre would hâve to file a bill and then state it. That is another argu- 
ment. Whatever your honor thinks the ordinary procédure we will 
comply with. 

The Court. My impression is that the better way wonld be, in order 
not to croate any inconvénient practice and précèdent, to stay the 
proceedings in both thèse lawsuits. Of course, in the one wé hâve 
not taken what would be done next in such a suit as that, whether 
we should try it by a jury, or whether we should knock the answer out 
and say we cannot get along with such a thing as that. But what 
me would doit is not necessary now to décide. In the other suit the 
better way would be to enter an order staying it, witho'ut préjudice to 
the right of either party, at any time that proceedings shall be in 
order to résume, and to apply to the court if it should ever become 
necessary to do so. Either to do that, or to file a bill in the nature 
of à cross-bill. It seèms to me in that way wô will préserve more 
rights, and it will leave the cases substàntially where théy are now, 
with the privilège of taking them up at any time ; and, if the plain- 
tiff would prefer that, in the orders in respect to thèse lawsuits the 
court shall insert a provision to the effect (which the court would 
compel the défendants to accède to) that the bonds involved in thèse 
two lawsuits shall be considered as embraced hère. I think that would 
bring it up. ' ' ' 

Mr. Dillon. "We make that concession, if your honor please. 

The Court. Then the plaintifE would not be in the pbsition of say- 
ing that he was not free of it. The court will make that a condition 
of the stay. It is just substàntially what I did the other day in a 
suit hère. , 

Mr. Forster. I would like to make this suggestion: That the plain- 
tiff should also be required to stipulate that in any accounting to be 
taken in the equity suits they should be required to aocount for eaeh 
six months, up to the time when the accounting was directed, at ail 
events, or else for the period covered by thèse suits. 

The Court. That is what I mean. It is only another way of stat- 
ing what I said. In what I said I meant to be undérfetood that it is 
not necessary to file a suppleiiaental bill. This is a easô where it is 



696 PEDEBAL BBPOBTBB. 

the same mortgage, and it is a continuai opération under the same 
circumstances. It is simply because to-morrow is not to-day. Tiiat 
is ail there is of it. 

Mr. Holmes. We are perfectiy agreed to that, your honor. 

The Cokrt. You want something on record to show that this court 
retains the suits in this court. Then Mr. Forster had better draw an 
order of such a kind as he thinbs proper, -with référence to thèse sug- 
gestions of mine in regard to the stay of proceedings. Those are ail 
the orders that are necessary, relieving the default ; and then, making 
provision that the stay shall be without préjudice to defendant's right 
to move to answer in the lawsuits, or to file any bill for a stay. 
That disposes, I think, of everything. 



United States v. The Sloop Théophile. 

(District Court, W. B. Texas. 1882.) 

CusTOMS Db-raES— Smuggling Phohibited. 

The exception specifledin the Revised Stafutes, h 3095, proliibiting; the 
introduction of foreign products lato the United States in vessels of less than 
30 tons burden, doés not apply to ijrazos de Santiago nor the district in which 
it is situated, and which runs up the Rio Grande on the boundary Une between 
the United States and Mexico, and adjacent to Mexico ; and the prohibition of 
the statute applies to ail such vessels arriving by sea at the port of JJrazos de 
Santiago from any foreign port, ihcluding the port of Tampico, Mexico. This 
section must be read in connection with section 3097 of the lievised Statutes. 

Libel in Admiralty. 

TuKNBB, D. J. The facts established in this case are substantially 
as foUows: The sloop Théophile is an American vessel owned at 
Galveston, and engaged in the American coasting trade. She came 
from Corpus Christi, Texas, in January, 1882, to the port of Brazos de 
Santiago, Texas. When at Brazos the captain was asked to convey 
a surveying party who wished to get into the republic of Mexico, viz., 
Tampico, whereupon the master, Andrew Jackson, procured spécial 
register, and the sloop proceeded on her trip to Tampico. The master 
was notified and warned that he must not bring back to the port of 
Brazos de Santiago any dutiable merchandise, her tonnage being less 
than 30, that is to say 17, tons burden; that when in Tampico the mas- 
ter purchased 312 buncbes of bananas, six gallons of rum in two demi- 
johns, and 900 cigars, ail of said articles of foreign growth and man- 



UNITED STATES V. THE SLOOP THEOPHILE. 697 

ufacture; that she cleared from Tampico for Brazos de Santiago, 
Texas, with thèse articles on board, each of which was subject to 
duty; that when she arrived at Brazos de Santiago -with this cargo 
on board she -was seized by proper customs officers, as having become 
forfeit, together with tackle and said articles, to the United States, 
as provided in section 3095 of the Kevised Statutes of the United 
States. Whereupon this libel was, by the United States district 
attorney, filed to hâve the forfeiture declared by this court. The case 
came on for trial the eighth day of May, 1882. 

The défendant claims that no forfeiture was incurred by said act, 
beeause the district of Brazos de Santiago embraces territory that 
reaches to and along the Rio Grande river, the boundary line between 
the United States and the republic of Mexico, and therefore adjacent 
to the said republic of Mexico, the port of Brazos de Santiago being 
abont 30 miles distant from any Mexican territory ; but the district 
territorially reaches to and along up the Rio Grande river ; and it is 
claiuQe<î that beeause tHe portion of the Brazos district is adjacent to 
Mexico that the act of bringing the goods to Brazos is and was pro- 
tected by the section referred to, and no forfeiture was incurred. 

There is and can be no dispute that the vessel, in making thô trip 
from Tampico, Mexico, to Brazos de Santiago, was by the open sea. 

The object of congress in providing that ail foreign trade should 
be earried on by vessels of 30 tons burden and upwards, it is évident, 
was to prevent the landing of foreign goods in the United States 
except at regular ports of entry, where the custom-house officers 
could secure the duties due the government without difficulty, and 
to prevent smuggling by small sloops that could run into rivers and 
small streams where no custom-houses are established, and to avoid 
patrolling the entire coast against smugglers. There are two other 
collection districts situated similarly to this, viz., the districts of 
Saluria and Corpus Ghristi; that is, each of thèse districts border 
upon the Gulf of Mexico and run back to the Rio Grande river. 
From the very nature of the case it would not be presumed that 
congress intended to open up to this vast territory the foreign trade 
to be earried on by vessels of less burden than 30 tons, unless clearly 
so stated in the act. It would be discriminating in f avor of one région 
of country, and the results are more easily understood than described; 
and if any doubt could arise from the reading of section 3095 of the 
statute as to the proper construction of that section, by itself, ail doubt, 
it seems to me, is removed when we read in connection therewith sec- 
tion 3097. After referring to the vessels, boats, rafts, and carriages 
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arriving in the districts to ■which the exception does apply, ît says, "and 
the powers and duties of the officers of the customB shall be exercised 
and discharged in the districts last mentioned [that is, in the dis- 
tricts to ■which the exception does apply] in like manner as is pre- 
Bcribed in respect to merchandise imported in vessels from the sea." 
Showing, I think, conclijsively that the exception does not apply to 
vessels that do make their voyages by the open seas. 

The odnclusion is tha,t the penalty of forfeitare was incurred aa 
claimed in the libel, and is adjudged accordingly. 



Maskos V. Ameeican Steam-Ship Ce* 

{Circuit Court, E. B. Pennsylmnia. April, 1882.) 

L CoMMON Cabkier — Rkpbesektations 0» Agent— Through Ticket— Loss of 

LUGGAaK BT OTHER CAËRIBR OpERATIKG PaST OF RoUTE. 

A steam-ship Company, operating a Une of océan steam-sliips from Europe 
to America, but selling through tickets from various poiuts la Europe, is liable 
for the loas of a passenger's luggage by an. independent carrier by whase 
vehiclea it is transporting the passenger from the point where he purchased Ma 
ticket to the port of embarkation, if the passenger purchased bis through ticket 
upon the f aith of représentations made by the steam-ship company's local agent, 
who sold the ticket, that the company uudertook the saf e carriage of such lug- 
gage over the whole route. 

2. SaJIB— CONTHACT BT AGENT m EXCESS OP AtJTHORITT, 

In such case it is no defence for the company to show that the agent in 
making Such représentations exceeded his instructions. 

Motion for New Trial. 

This was an action at law brought to recover the value of a trunk. On 
the trial, before McKennan, G. J., the folio wing facts appeared : Plain- 
tiff purchased at Berlin, Prussia, from William Strecker, who adver- 
tised himself as agent of the American Steam-ship Company, a ticket 
from Hamburg to Philadelphia. Before paying his fare he received 
from Strecker a printed ciroular headed "American Mail Steam-ship 
Company, (American line,) carrying passengers regularly to Philadel- 
phia, New York, Baltimore, and Boston. Leaves Hamburg every Fri- 
day and every second Tuesday. Tickets for the passage are issued by 
the authorized gênerai agent, W. Strecker, in Berlin." The circular 
also contained printed conditions stating that the passage money in- 
cluded "complète free transportation and maintenance from Hamburg 

•Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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in the following way : (a) Passage per steam-ship to Hull. (h) Pas- 
sage per train f rom Hull to Liverpool. The passengers arriving in Hull 
are taken oare of by officers especially appointed for the purpose of 
transferring passengers to the first train that leaves for Liverpool. 
From the departure from Hamburg the passenger will bave no ex- 
penses whatever for lodging or provisions until they arrive in Amer- 
ica. * • * (c) Leave Liverpool with one of the regular equipped 
steamers of the American line." The circnlar also stated that "for 
nnloading and transportation of baggage in Hull and Liverpool pas- 
sengers bave nothing to pay." Plaintiff testified that Strecker made 
verbal représentations to him to the same effect as the statements in 
the circular; that he thereupon purchased from Strecker a ticket 
entitling himself and wife, with their luggage, to transportation by 
the American Steam-ship Company from Hamburg to Philadelphia; 
that he went to Hamburg and there received from the agent of the 
steam-ship company tickets to use on the steamer between Hamburg 
and Hull, and on the train between Hull and Liverpool; that bis 
luggage reached Hull, and he there saw it placed on the train for 
Liverpool, but that at Liverpool the trunk, on account of which this 
suit was brought, was missing, and plaintifif sailed for America with- 
out it. 

Défendant produced testimony to show that it did not operate or 
«ontrol the steam-ship line between Hamburg and Hull, nor the raU- 
road between Hull and Liverpool ; that Strecker was not a gênerai 
agent of the company, but a local agent, and was also agent for vari- 
ous other steam-ship andrailway lines, and that he had nô authority 
to make the représentations or issue the circular testified to by plaintiff. 

The court charged the jury that if they were satisfied that the per- 
son selling the through ticket at Berlin was the agent of the défend- 
ant company, the latter were liable for any contract or représenta- 
tions he may bave made binding the company as carriers over the 
whole route from Hamburg to Philadelphia, 

The jury found a verdict in favor of the plaintiff for $223.60. 
Défendant moved for a new trial. The motion was argued before 
McKennan and Butlee, JJ. . 

Morton P. Henry and Henry G. Ward, for motion : 

No such contract as ia alleged hère arises from the sale of a through ticket. 
Lawson, Carriers; Hutchinson, Carriers; Eedfleld, Carriers. This contract is 
governed by the American law. Whafton, Confl. of Laws, § 471. The com- 
pany were not responsible for loss by an indépendant carrier, nor could its 
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ticket agent at Berlin impose such liability upon it. Najac v. ^ostore rf- Lo^mll 
Ry. Co. 7 Allen 329; RoUmon v. Memphis é Charleston B. Co. S Fei». Eep. 
129. 

John Thompson Spencer, contra; 

The steam-ship company was bound by the contract made by its agent in 
the Une of its business. Sait. & Phila. 8. Co. v. Brown, 54 Pa. St. 77 ; Rail- 
road Co. v. Pratt, 22 Wall. 123; Earding v. Int. Nav. Co. 39 Leg. Int. 150; 
Railroad Co. v. Loekwood, 17 "Wall. 857. Défendant company having under- 
taken to perform an entire service, the other carriers employed by it were its 
agents, and not the agents of the plaintiff. Bank of Ky. v. Adams Ex. Co. 
93 U. S. 174. 

McKbnnak, C. J. It is very clear that there was évidence euffi- 
cient to submit to the jury as to whether the contract was made with 
the défendant to carry him and his baggage from Hamburg. If a 
part of the carriage was performed by other corporations, the plain- 
tiff was justified in inferring that they were the agents of the défend- 
ant in the matter, not his agents. He had not made any contract 
with the subordinate carriers. 

New trial refused. 



In re W. H. Bldmee & Go., Bankrupts.* 

{District Court, E. D. Pennsylvania. January 10, 1882.) 

1. Bankeijptct — Tbanseeb of Bank Stock to Wifk — Acceptancb bt Wifb— 

evidenck. 

A bankrupt, vfhq was indebted to his wife, transferred to her name, shortly 
before his bankruptcy, certain bank stock. At the time of the transfer the stock 
had a market value above par, but Immediately thereafter the bank went into 
liquidation and was found to be insolvent. The bankrupt testifled that he told 
his wife of the transfer after the bank was discovered to be unsound, and that 
she said she would rather not hâve the stock. Held, that the évidence was not 
sufflcient to show acceptance of the stock by the wife, and that its value could 
not be deducted from tlie olaim proved by her against the bankrupt's estate. 

2. Same— PKBsuirPTiON AS TO Acceptancb m Patmknt ob as Collatéral. 

Whether, if the évidence had been held sufflcient to establish acceptance of 
the stock, the latter must hâve been regarded as accepted in payment or as col- 
latéral securitj merely, quœre. 

Exceptions to report of register upon a proof of debt for $59,379.09, 
presented against the separate estate of Jesse M. Line, one of the 
partners of the firm of W. H. Blumer & Co., bankrupts, by his wife, 
Mary L. Line. 

*Reported by Frank P. Prichard, Esq., of the Pliiladelphîa bar. 



IN BB BLUMEK. 701 

It appeared from the report of the register that the wife had been 
poBsessed of a separate estate at the time of her marriage, and that 
the husband had taken possession of and managed this estate, con- 
verting from time to time the securities of which it was composed, 
and appropriating the proceeds to bis own use, or reinvesting them 
in his own name. The register found that Mrs. Line was a créditer 
to the extent of the principal of the securities thus converted. 

The assignée in bankruptcy claimed that there should be deducted 
a crédit of |13,000 for 100 shares of the stock of the First National 
Bank of Allentown, transferred by Jesse M. Line to his wife at a 
time when the market value of the shares -was |130, although a few 
days thereafter, and shortly before the bankruptcy of W. H. Blumer 
& Co., the bank went into liquidation. As to this claim the register 
reported as f ollows : 

" Mr. Line in his testimony aiso says that on the morning of the day the 
directors of the First National Bank of Allentown passed a resolution to go 
into liquidation (March 12, 1877) he told the cashier of that bank to transfer 
to his wife 100 shares of the stock of the bank which then stood in his name, 
the par value of which was $100 a share; that the cashier was busy that day 
and the next day, and when the cashier subsequently made the transfer he 
dated it on the tenth day of March, two days before the passage of the resolu- 
tion of liquidation, and that he knew the actual date of the transfer by seeing 
the certiflcate. XJpon being questioned whether, at the time he asked the 
cashier tp make that transfer, he thought the stock had any worth, he 
answered that he considered it worth par and over, and that when the last 
transfer he knew of was made the market value of this stçck was $130 a 
share, which was what he had paid for it, and that it retained that value 
down to the time of liquidation, but he did not know of any sales of'the 
stock at that time. Mr. Line was at that time a director of the bank, and 
certainly had means of kuowing the market value of its stock. He further 
said that he could not recollect when he told his wife that he had transferred 
the stock to her, but that it was when it was discovered that the bank waa 
not Sound, and that his wife told him she would rather not hâve it. Counsel 
for the assignée and for creditors opposed to the claim of Mrs. Line offered in 
évidence the record of a suit biought in the circuit court of the United States 
for the eastern district of Pennsylvania to April sessions, 1879, ISo. 55, by 
Henry Janderson, receiver of the Tirst National Bank of Allentown, against 
Jesse M. Line (the bankrupt) and Mary L. Line, his wife, to recover 82,000, 
being 20 par cent, of the par value of the 100 shares of the capital stock of 
the said bank standing in the name of said Mary L. Line, assessed upon said 
shares by the controller of the eurrency of the United States on the tenth of 
May, 1878, in whieh suit a juclgment was obtained in favor of the plaintifl. 
The record of this suit was admitted in évidence by the register." 
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The regieter further reported as foUows: 

" Kespecting the transfer by Mr. Llne to hls wife of 100 shares of the cap- 
ital stock of theTirst National Bank of Allen town, the register is of opinion and 
iinds, upon the évidence herein referred to, that when the transfer was made 
the stock was selling in the market at $130 a share, or rather that that was its 
then market value, (par value, $100;) and that Mr. Line, in the exercise of his 
duty to his wife as hei" trustée for moneysof hers received and appropriated by 
him to his use, made such transfer to repay her in part for the money so uaed by 
him; and that when he did so he fuUy believed that the said stock wâs worth, 
in the market, $13,000, which amount he could then hâve obtained for it if he 
had so chosen. He testifles himself that it was not until after it was discov- 
«red that the stock had depreciated in value, or, to use his own words, • that 
the bank was not sound,' that his wife disapproved of the transfer to her. 
ïhât she must hâve known earlier of this transfer, and consented to it, 
ficarcely admits of a doubt, considering the relations subsisting between them ; 
and, if the bank had not failed, it is not at ail probable there would hâve been 
any question as to her consent to and approval of the transfer. This sum of 
$13,000 should therefore be deducted f rom the debt claimed by her." 

To this report Mrs. Line iiled exceptions. 

P. K. Erdman and John Rupp, for Mary L. Line. 

W. D. Luckenbach &nà Thos. B. Metzger, for assignée. 

BuTiiBB, D. J. When the exception filed by Mrs. Line was first 
ieard, her counsel relied so confidently on the position that the bank 
Btock (if accepted by her,) must be regarded as collatéral security for 
her debt simply, leaving the original obligation or liability of her 
husband unaffected that the question of acceptance was scarcely re- 
ferred to. This view seemed, virtually, to be acquiesced in by coun- 
sel on the other side. Eby \. Hoopes, 38 Leg. Int. 317, just pub- 
lished, was supposed to govern the case. On inquiry by the court 
■whether the principle there involved was applicable to transfers, (by 
debtor to creditor,) of tangible property, such as horses, merchan- 
dise, bank stock, and the like, or only to transfers of bills, notes, 
bonds, and other similar promises and obligations to pay money, 
the case was again heard, and on this second hearing counsel for 
the excepter contended, that there is no sufficient évidence of accept- 
ance. 

A careful examination of the case bas aatisfied me that this latter 
position is well taken. I hâve looked through the testimony in vain 
for any satisfaotory évidence of such acceptance. Mr. Line testifies 
in substance that he did not inform her of the transfer until after 
the bank's failure, and that she then declined to accept. The regis- 
ter says, "That she must bave know nearlier of the transfer, and con- 
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sented to it, scarcely admits of doubt, considering the relations be- 
tween the parties," There is notbing whatever to support this 
inference, except the fact that the parties are husband and wife. 
This, standing albne, would-be insufficient, even in the absence of the 
husband's testimony, just cited. He may bave told her of it earlier 
than he states, or he may not. In the absence of bis testimony, it 
would be little more probable that he did than that he did not. He 
seems to bave taken possession of her property, and dealt -with it as he 
pleased, without regard to her wishes or interests. Whân danger 
threatened, and he resolved to make such réparation as a transfer of 
the stock would afford, be may hâve informed her of it; but in view of 
the circumstances,— bis embarrassmént and excitement at the timej 
and the very brief period between the transfer and the bank's failure, 
— it is aboat as probable that he did not. To infer that he did, and 
that she accepted, against bis sworù statement to the contrary, as a 
basis for charging her with $13,000, would certainly be toodangerous 
to be justifiablej in any view that can be taken of the case. We agrée 
with the register that she would no doubt bave accepted if informed 
before the bank's failure, and that she certainly would bave availed 
herself of the benefit of the transfer if the stock had proved valuable. 
This, however, does not tend to prove that she was informed, and is, 
therefore, unimportant to the inquiry. The register's mind was doubt- 
lees influenced by the verdict of the jury, on this question, in the cir- 
cuit court on another case. We bave notbing to do, however, with 
that finding, and do not even know on what it was based. The 
record in that case is not évidence hère. 

This view of the facts renders a décision of the légal question 
unimportant. It may not, however, be improper to say, that if the 
case tumed upon a solution of this question, Mrs. Line would be in 
great danger of having to account for the stock. 
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In re Bbokaw and another, Bankrupts. 
(District Court, D. New Jersey. April 22, 1882.) 

BaNKRDPTCY— DiSCHAKGE — GrOUND FOR REFUSAI.. 

Where bankrupts, before their voluntary proceedings in bankruptcy, had 
made an assignment of ail their property under the assignment lawa of the 
State, and the claims of two certain creditors had been thereunder duly 
proved and dividends paid thereon, hdd, that in the subséquent banknipt pro- 
ceedings the same debts of such creditors cannot be proved for the purpose of 
swelling the number of ci'editors consenting to bankrupts' discharge, the estate 
being barren of ail assets; and lield, that thèse debts were barred as légal 
claims against the bankrupts by the dividends declared and accepted under the 
State assignment laws, and are not provable va. the bankruptcy proceedings. 

Spécification against Discharge. 

Gaston d Bergen, for creditors. 

John Schomp, for bankrupts, 

Nixon, D. J. The bankrupts were copartners, and on the thirty- 
first of August, 1878, filed their voluntary pétition in bankruptcy for 
a diseharge from ail their debts, partnership and individual, and on 
which they were adjudged bankrupts on the thirteenth of December, 
1878. On the seventh of February, 1881, they filed separate péti- 
tions for their discharge from ail their debts. Six creditors of the 
partnership entered their appearance and submitted two spécifica- 
tions against the discharge: (1) Because the bankrupts had knowl- 
edge that two of their creditors, to-wit, John H. Brokaw and Abra- 
ham S. Williamson, had proved fictitious debts against the estate, 
and did not, within one month after such knowledge, diselose the 
same to the assignée. (2) Because the consent of the said creditors 
Brokaw and Williamson was void, as they had no provable debts 
against the estate; that the bankrupts, before their voluntary pro- 
ceedings in bankruptcy, had made an assignment of ail their prop- 
erty under the assignment laws of the state of New Jersey ; that the 
claims of the said Brokaw and Williamson had been duly proved under 
the assignment and dividends paid thereon ; and that in conséquence 
thereof the said debts were barred and no longer provable against the 
bankruptcy estate. A référence was made, and the évidence taken 
thereunder sustains the spécifications, and shows that the bankrupts 
failed about two years before their pétition in bankruptcy was filed ; 
that they made an assignment under the state laws to one of thèse 
creditors, Williamson ; that the other creditor, John H. Brokaw, is 
the father of the bankrupt Henry J. Brokaw; that both filed thèse 
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same claims against the estate of the debtors in the assignment pro- 
ceedings, and received a dividend thereon of about 43 per cent. ; and 
that they now prove the same debt in bankruptcy, and, under such 
proof, Beek to consent to the discharge of the bankrupts. 

Thèse debts were barred as légal claims against the bankrupts by 
the dividends declared and accepted under the state assignment 
laws; and, however willing the debtors may be that they should be 
revived and proved, the court cannot consent that they should be 
filed hère for the sole purpose of swelling the columns of creditors 
consenting to the discharge. They are filed for no other purpose, as 
the estate bas been barren of ail assets from the start. 

Striking out thèse proofs of debt, and the consents fotinded on 
them, creditors representing one-third of the whole amount of claima 
against the estate hâve not consented, and the discharge must ba 
refused. 



Bbownsyille Manuf'o Co. v. Lookwood.* 
(Circuit Court, E. D. Mssouri. April 27, 1882.) 

Debtob and Creditor — Composition Deed. 

A composition deed to which some of the sijjnatnres hâve heen rirocured by 
a pajTnent of more than their pro rata shares to the siguers is invalid. 

Motion for a New Trial. 

This was a suit for the priée of goods sold and delivered. The de- 
fendant alleged in his answer that plaintiff had signed a composition 
deed whereby it agreed to accept 50 cents on the dollar in full satis- 
faction of its claim, and that pursuant to the terms of said deed 50 
per cent, of its demand had been paid. Plaintiff replied that certain 
creditors had been paid in full who had refused to sign said deed, and 
that certain others who had signed had been paid more than 50 per 
cent, of the amount due them. Judgment for plaintiff. 

Silas B. Jones, for plaintiff. 

Pattison é Crance, for défendant. 

Treat, D, J. There is only one proposition in this case, viz. : 
Whether the defendant's composition deed is valid against this plain- 
tiff. Without reviewing the évidence, or the légal propositions under- 

*Ileported by B. F. Rex, Esq., of the St. Louis bar. 
T.ll,no.7 — 45 
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lying such înquiries, the court findsthat the signatures of someofthe 
creditors to the composition deed were obtained by giving to them 
more than their pro rata under the deed, with the view of securing 
their signatures, and that thereby the equality on which the validity 
of Buch deeds must rest was not observed. Hence said composition 
deed is invalid, and the plaintiff is eutitied to recover what remains 
due to him. 



SiNGEB Mandf'o Co. V. EiLET and others. 

(Circuit Court, W. D. Tennessee. April 7, 1882.) 

Teadb-Mark— Use op Thadb Namb JlSV Mabk— Aftbb Patent Expibed. 

Wheré a patentée u6eé his nanie and marks to designate his invention, and 
also the product of it, as manufactured by himself, so that the public cannot 
separate the one from the other, he cannot acquire any right to the exclusive 
use of the name and marks af ter the patent has expired. Held, therefore, that 
the Singer Manufacturing Company, of New Jersey, has no exclusive property 
or trade name in the Word " Singer," and that their shuttle device, as a trade- 
mark, had not.beei; violated by the déviées used on the Williams machine, of 
Montréal, or the Sigwalt machine, of Chicago, the alleged imitations not being 
calculated to deceive a purchaser. 

In Equity. Application for injunction. 

The bill and amended bill allège that the plaintiff manufactures 
and sells "Singer Sewing-Machines;" has done so for many years, in 
ail the countries of the world ; and that by their excellence the ma- 
chines hâve acquired a valuable réputation. It claims a trade name 
for the use of the word "Singer," and allèges that the défendants are 
fraudulently using it for purposes of injury to the plaintiff and to 
deceive the publie. They also claim a trade-mark in certain devices 
described in the bill, which it is alleged the défendants hâve violated. 
The prayer is for an injunction. The answer dénies that the défend- 
ants bave ever pretended to sell machines of plaintifî's manufacture, 
and avers that they sell machines as good or better in point of man- 
ufacture. But défendants admit that they do use the name "Singer," 
either alone or in combination with other descriptive names of ma- 
chines they sell. They explain this by averring that one Singer pro- 
cured a patent for an invention of sewing-maehines of great excel- 
lence of mechanical construction, and enjoyed a monopoly of the 
patent for many years, until recently, when the patent expired and con- 
gress refused to renew it ; that this peculiar patented construction 
was from the beginning designated by the word "Singer," and the 
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name was nsed to describe it throughout the world. Défendants aver 
that they bave always been carefui not to represent their goods as 
manufactured by tbe plaintiff, nor to deceive any one on that point. 
They deny the use of the same devices or such similar ones as are 
calculated to deceive, and produce samples of their own and plaintiff's 
machines in support of the déniai. Affidavits are filed with both the 
bill and answer, and also the ciroulars and advertisements of the de- 
fendants. 

U, W. Miller, for plaintiff, cited : 

Coates V. Ealhrook, Cor, Trade-mark Cases, 20, 27; Taylor v. Carpenter, Id. 
45, 57; Coffeen v. Brunton, Id. 85, 86'; Davis v. Kenddll, Id. 114; Howard v. 
Hem-iqaes, Id. 129; Wallon v. Crowly, Id. 172; BrookUn White Lead Co. v. 
Mansury, Id. 210; Clark v. Clark, Id. 210; Dale v. Smithson, Id. 282; Colton 
V. Thomas, Id. 507; Amoskeag Manuf'g Co. v. Garner, Id. 540; JHxon Cruci- 
ble Co. V. Guggetûieim, Id. 559, 562, 569; Congress Spring Co. v, High Rock 
Spring Co. Id. 599, 624; Filley v. Fassett, Id. 530; S. C. 44 Mo. 168; Holmes 
V. Holmes, 27 Ct 278; Merîden Britannia Co. v. Parker, 39 Ct. 450; Newby v. 
Oregon Cent. R. R. 1 Deady, 609; Kimhall v. Singer Manvf'g Co. 45 Scottish 
Jurist, 201; Bunbar v. Glenn, 42 Wis. 134; Canal Co. v. Clark, 18 Wall. 322; 
MoLean v. Flemming, 96 U. S. 245, 251 ; Braham v. Bmtard, 1 Hem. & Miller, 
447; Eddleton v. Fick, 23 Eng. L. & Eq. 51; Singer Manuf'g Co. v. Wilson, 3 
App. Cas. L. R. 389; Witthaus v. Mattféld, 44 Md. 303; Brown, Trade-œarks, 
pp. 33, 34, §§ 396, 496; Coddington, Trade-mark Dig. 415, 416, 418, 429, 453; 
Singer- Manuf'g Co. v, Larsen, 13 CM. Leg. N. 59 ; U. S. v. Roche, 1 McCrary, 
385; 2 Daniell, Ch. 1648, et nota; 3 Wait, Ac. & Def. 195, 741, 742; 20 Am. 
Law Eeg. 34 ; 9 Eeporter, 603, 737 ; Patridge v. Menck, 2 Barb. 101 ; Fronks V. 
Weaver, 10 Beav. 297; Singer Manvf'g Co. v, Brill, Superior Ct. Cincti. July 
term, 1880; Singer v. Lemaire, Belgium MSS. ; Warren v. Wing, Superior Ct. 
N. Y. Eeferee's Report Jan. 13, 1881 ; Singer Manvf'g Co. v. Phillips, Ky. 
Dist. Oct. 11, 1880; Singer Manvf'g Co. y. Kayser, N. T. Suprême Ct. Jan. 
1879. 

II. F. Dix and W. W. Goodwîn, for défendants, cited : 

Bell V. Locke, 8 Paige, 75; Fairhanks v. Jacohs, 14 Blatchf, 337; Singer 
Manvf'g Co. v, Wilson, L. R. 2 Ch. Div. 434 ; Twker Manuf'g Co. Case, 9 O. G 
455; Singer Manufg Co. v. Stanage, 6 Eed. Rbp. 297 ; Singer Manufg Co. v. 
Loog, London Daily News, Dec. 15, 1880; Manufg Co. v. Trainer, 101 U. 
S. 61. 

Hammond, D. J. The application for a preliminary injunction 
must be denied. The case of Singer Manufg Co. v. Stanage, 6 Fed. 
Ebp. 279, so fully expresses the conclusions to which I hâve come 
that it is not necessary to repeat the argument to be there found in 
favor of this judgment, although I hâve given the subject an exten- 
BÎve investigation. The bill before me would, perhaps, entitle the 
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plaintiff to an injunction, for it makes no mention of any patei)t, nor 
any référence to the fact that for man'y years the plaintifï's manufac- 
ture of sewing-maohines was thus protected, whatever may be said 
of those patents in their relation to the question of fact, wliich the 
house of lords was unable to détermine in Singer y. Wilson, L. E. 3 
App. Cas. 376. 

The answer, however, avers that the plaintiff used its alleged trade 
name and trade-marks to deaignate the principles of construction of 
sewing-machines under the patents, and, while denying ail alléga- 
tions of misrepresentation and deceit, explains that the défendants 
only used the name "Singer" to represent that the machines sold 
■were of that construction, and never to represent that they were 
machines manufactured by the plaintiff. The affidavits of plain- 
tiff's witnesses only show that the défendants represented theirs as gen- 
uine "Singer" machines, and are not inconsistent with the averments 
of the answer; while the défendants' witnesses swear that they were 
told that the machines were of superior manufacture to those of the 
plaintiff, but that they were "Singer" machines. Hence, however 
the proof at the hearing may affect the case, as it now stands there can 
be no injunction in any view of the question. 

So, in référence to the labels and other devices claimed as trade- 
marks, the proof hère is not eatisfactory of any counterfeiting or mis- 
représentation by défendants. The respective machines hâve been 
brought into court, and I must say I do not see how any person could 
be deceived by mistaking one for the other, if any reliance is placed 
on the devices as distinguishing characteristics. It is true, the gên- 
erai appearance of the machines is somewhat the same, as two tables 
or desks are alike, but even hère some of the défendants' machines 
are dissimilar to those of the plaintiff in having the box used to cover 
the machinery on the table ornamented with moulding. The labels 
affixed to the arms of the machines are in no way alike, except that 
they are brass and oval, and are placed in relatively the same spot 
on the machines. The well-known deviee of the plaintiff, consisting 
of a shuttle, needles crossed, and the letter S made with the repré- 
sentation of the thread surrounded by a partial wreath of a plant and 
the words "The Singer MFG. Co." and "Trade-Mark," is replaced 
in the other labels by entirely dissimilar devices. The one is a lion's 
head in bold relief, surrounded by the words "C. W. Williams MFG. 
Co., Montréal," and "Trade-Mark," while the other is a monogram of 
S. and M. upon a rough, flat surface, made by a ehasing of parallel 
horizontal lines, surrounded with a raised dotted Une, indented at 
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opposite sides in the sliape of a small segment of a eirele, the words 
■'The Sigwalt Sewing Machine Co., Chicago, III." being imprinted 
around the entire device. 

The saiJ shuttle device is also cast in the frame-work of the leg or 
stand of one pattern of the plaintiff 'b machine. It is, of course, in that 
form more rude, but is plainly enough recognizable as the same 
device as that on the brass label. The corresponding device on the 
Williams machine is a large and well-defined horsêshoe, sUrround- 
ing the letter S (broad in its construction, and in no way resembling 
the S of the shuttle device) and the word "Trade-Mark," 

I am well aware that mère dissimilarity of détail is not a defence 
in cases like this, and the location of the mark on the package or 
article has much to do with the intention to deceive. Some of the 
cases hâve carried this principle to a great length, to prevent the 
fraud of using another's trade name or labels, or even form of pack- 
ages. But the fraud consists in an imitation calculated to deceive, 
and I think none of the best-considered cases would hold that a trader 
?ould acquire an exclusive right to use an oval brass label on the 
îore-arm, and the letter S on the leg, of a sewing-machine. It must 
be so ruled to déclare against thèse devices of the défendants' ma- 
chines, for they are not otherwise like those of the plaintiff. 

The précise attitude of the English cases on this question is stated 
in a review of them by the Solicitors' Journal, reprodueed in the 
Central Law Journal, vol. 11, pp. 3, 26, 84, 106. Vice Chancellor 
Bacon's opinion in Singer Manuf'g Co. y. Loog, L. E. 18 Ch. Div, 395, 
401, in favor of the plaintiff's claim, held that the plaintiff had estab- 
lished a right to the word "Singer" as its trade-mark and property, and 
that the défendant, whose unlicensed use of the name was clearly 
proven, had entirely failed to show that the name "Singer" was 
known to the trade as descriptive of sewing-machines of a particular 
construction or character not neeessarily of the plaintiff's manufac- 
ture. But the opinion of the court of appeals, overruling this judg- 
ment of the vice chancellor, says of the circulars and advortisements 
and devices, what as well applies to this case, that the documents set 
forth how the machines were manufactured, and there was nothing 
to lead any purchaser of them to suppose that he was buying ma- 
chines manufactured by the plaintiff. The plaintiff company had no 
monopoly in the manufacture of sewing-machines, their patent hav- 
ing expired some years ago, nor had they any property or right in 
the word "Singer" in the sensé that they could restrain any one from 
describing his goods as "Singer's," however he might qualify or ex- 
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plain hîs use of that word. Lord Justice James said that aside from 
the brass label he could not "see anything which could deceive any 
human being." In that case the label, which was voluntarily dis- 
oontinued, unlike the labels in tbis case, contained upon it the 
word "Singer" in combination with others calcula ted to deceive a 
pnrchaser into the belief that be was buying a machine manufactured 
by the plaintiff. L. E. 18 Ch. Div. 395, 412. 

The case of Singer v. Phillips, in the circuit court for the district 
of Kentucky, was ex parte, the bill being taken for confessed, and a 
formai decree entered for the plaintiff, There was no opinion or 
judgment such as could be considered an authority binding on this 
court. 

Our patent laws proteoted the plaintiff for many years in a mo- 
nopoly to that extent that it needed no trade-marks for any otber pur- 
pose than to designate the comparative excellence of the inventions 
protected. It and its licensees could hâve, while the patent lasted, 
no rival manufacturera of "Singer's sewing-machines," and their work, 
as manufacturers of them, could not, therefore, be brought into com- 
pétition with any one. Nor do I think the suggestion of counsel that 
there were many parts of the machine and principles of mechanical 
action and combination not patented affects the question as long as 
any part of it was so patented. The word had come to be descrip- 
tive of peculiarities, not of manufacture by a particular person, but 
inhérent in the machine itself, and when this is so no right to an 
exclusive use can arise, whether there be a patent or not. 

It is a part of the history of our inventions, known to the courts 
as well as others, that the names of inventors are used to distinguish 
their inventions, and there bave been "Howe," "Singer," "Grover 
& Baker," "Wheeler & Wilson," etc., to indicate the différent kinds 
of patented sewing-machines. 

It is the considération now due to the public, when the patents 
hâve expired, that it shall bave the unobstructed benefit of thèse in- 
ventions, and there is not the least foundation in principle or reason 
for allowing the patentées to continue to enjoy as much of the monop- 
oly as they can save by the daim to use exclusively the trade names 
and marks by which they identified and seeured to themselves the 
réputation of their inventions. Thèse go along with the invention 
as a dedication to the public for purposes of description and iden- 
tification, and the patentées should not by this means be permitted 
to take any advantage by them where they bave so commingled 
their marks for the invention, and their marks for their own manu- 



BHAW V. COLWELL LEAD CO. 711 

facture, that the public cannot separate the two as în this case. 
The following additional authorities may be instrnctively consulted 
on the gênerai subject. 26 Abb. L. J. 203; 21 Abb. L. J. 444; 
London Law Times, Jan. 1, 1881 ; Levy v. Walker, L. E. 10 Ch. Div. 
436; Singer Manufg Co. v. Loog, L. E. Il Ch. Div. 656; Ewing v. 
Johnston, L. E. 13 Ch, Div. 434; Massam v. Thorley Cattle Food Co. 
L. E. 14 Ch. Div. 748; S. C. Id. 736; Pepper v. Labrot, 8 Ped. Eep. 
29; Sawyer v. Kellogg, 7 Fed. Eep. 720; Sawyer v. Horn, 1 Fed. Eep. 
24; Carroll v. Ertheïler, Id. 688; Dixon v. Benham, 4 Fed. Eep. 627. 
Injonction refused. 



Shaw v. Colwell Le ad Co.* 

{Oircvit Oovrt, S. D. New York. Maroh 18, 1882.) 

i. Patents fob Inventions — Reissxie 3,744 — Tin-Loked Lead Pieb — Vaud- 

ITT OP. 

The second claim of reissue No. 3,744, for " the manufacture of lead-encased 
tin pipe t'rom a compound ingot, coiuposed of concentric parts pf lead and tin 
■when the central ingot is made of tin in the form of superposed inverted frusta 
of cônes, or their équivalents," construed, and hdd valid. 

2. SAME — KB1S8TTE — DbPKNCES— PUBLIO UsE. 

The application for a reissue is not an application for a patent, but for the 
amendaient of one, and is not such an application as must be made before two 
years of public use hâve been had. 

3. Samb— Utilitt — Patentability. 

To be patentable, inventions need not be superior to or hetter than ail other 
things known before ; it is sufflcient if they are useful in themselves, if they 
are also new. 

4. Same— Pbbmissive Use — Jdrisdiction. 

Though in itself the defence of permissive use, if acknowledged by com- 
plainant, might be a har to a suit for infringement, yet if the défendant, in his 
answer and proofs, attacks the validity of the patent and dénies ail récognition 
of its validity, such déniai leaves the complainant his standing in court, and a 
defence to the infringement must be made ont to defeat his rigUt of recovery. 

■In Equity. Final hearing, 

Amos Broadnatt, for orator. 

Ten Eyck à Remington, for défendant. 

Wheeleb, D. j. This suit is brought for relief against infringe- 
ment of letters patent reissue No, 3,744, dated November 23, 1869, 
for an improvement in the manufacture of tin-lined lead pipe. The 
bill allèges the grant of the original letters, No, 74,613, dated Feb- 

•Reported by S. Nelson White, Esq., of the New York bar. 
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ruary 18, antedated February 6, 1868, to the orator; the assignment 
of them by the orator to Peter Naylor, upon terms that he should 
pay the expansés of a reissue, prosecute infringers, and pay one-half 
the net profits to the orator; the reissue to Naylor, assignée of the 
orator; infringement by the défendant ever since the grant of the 
reissue; and the reconveyance of the patent, and assignment of ail 
rights of action for infringement, on the seventeenth day of Septem- 
her, 1877, before the bringing of the bill. The answer sets up that 
the invention had been previously patented in England to George 
Alderson in English letters patent No. 2,749, on the twenty-fifth day 
of February, 1804, and to the orator and Gardner Willard in letters 
patent of the United States No. 41,401, dated January 26, 1864; 
that the invention was in public use and on sale, for more than two 
years prior to the application for the reissued patent, with the knowl- 
edge, consent, and allowance of the orator; that the orator, during 
the years 1866, 1867, and 1868, was the treasurer of the défendant, 
and allowed the défendant to use the invention ; and, by a gênerai 
déniai of so much of the bill as is not otherwise answered, dénies 
infringement. Thèse are the only questions made by the answer that 
are continued in the évidence or insisted upon in argument ; there are 
others raised by the évidence and insisted upon. 

As lead pipe is made by forcing a short and very thick-walled 
pièce through dies, when softened by beat, and thereby making it 
into a much longer pièce of the same sized bore and of the required 
thickness of wall, so tin-lined lead pipe is made by forcing a like 
short pièce, composed of tin next to the bore and lead outside, 
through similar dies, when softened by beat, thereby making a much 
longer pièce of pipe, with the inside of tin and the outside of lead. 
The great difficulty in making it successfully lay in so shaping and 
proportioning the parts of tin and lead in the short pièce that when 
forced through the dies the inside would be of tin and the outside of 
lead, each of proper uniformity and thickness. This invention was 
not of tin-lined lead pipe, for the patent assnmed that to be before 
known, nor of machinery for making such pipe, nor of arranging tin 
within lead for the purpose of being so forced through dies ; for thèse 
were either mentioned or described in the patent, and not claimed. 
The bodies of the tin and lead, when arranged in the short pièce, 
ready to be forced through, are called ingots, and the whole a charge, 
in the trade. The spécification of the patent set forth a central ingot 
of tin, of the outward form of an inverted double frustum of a cône, 
the upper frustum containing a little more métal, and being a little 
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shorter and more tapering than the lower one, encircled by an inter- 
mediate lead ingot, of the outward form of an inverted frustum of a 
cône, having a deep circular cavity, marked D, in the upper end of 
the ingot, and an outer ingot of lead, of the outward form of a cylin- 
der, including the others, and described, making the lead ingots first, 
and casting the tin ingot in the intermediate lead one, which, as the 
tin would melt at lower température ttan the lead,'would permit so 
casting them together without alloying the tin with the lead. There 
were four claims in the original patent. 

(1) Making the charge of métal in three distinct parts, as described, and 
uniting them either before or after they afe put in the cylinder, (2) Makinjr 
the central ingot or charge of tin, in the form of a double frustum of a eone, 
or its équivalent, for the pnrpose of securing a uniform thickness of tin in ths 
lead tube or pipe. (3) Making the intermediate lead or alloy ingot in the 
form of a frustum of a cône, substantially as described. (4) Making the cav- 
ities, D, iu the upper end of the charge for the purpose speeified. 

There are likewise four claims in the reissue : 

(1) The manufacture of lead-encased tin pipe from ingots or a charge of 
métal, niade, substantially as herein described, of three parts, whether the 
same be united before or after they are put in the cylinder. (2) The manu- 
facture of lead-encased tin pipe from a compound ingot, composed of concen- 
tric parts of lead and tin, when the central ingot is made of tin, in the form 
of superposed inverted frusta of cônes, or their équivalent. (3) In the man- 
ufacture of the compound ingot for lead-encased tin pipe, the employmeht of 
an intermediate cône or cônes whereby a large portion of the lead ingot may 
be cast without contact with the tin, thus reducing the alloying of the two 
metals. (4) In the manufacture of the compound ingot as herein described, 
the formation of the tin ingot of superposed inverted frusta of cônes, the 
upper one being of larger diameter but proportionately shorter than the other. 

No question bas been made but that the reissued patent is prop- 
erly supported by the original. The infringement claimed is de- 
scribed by the orator himself in answer to cross-question 236, and 
consists in making a lead ingot in the form on the inside of the out- 
side of superposed inverted frusta of cônes, and placing accurately 
in the center a pipe of tin, of the same height, and filling the space 
between them with melted tin, making a central ingot of tin of the 
outward form of superposed inverted frusta of cônes, encircled by an 
ingot of lead of the outward form of a cylinder. Hère is no charge 
of métal in three parts, as described in the first daim, nor of inter 
médiate cônes or ingots, as described in the third claim of each pat- 
ent, nor of cavities, D, as described in the fourth claim of the origi- 
nal, iior of an upper frustum of a cône of larger diameter, but 
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proportionately shorter than a lower one, as described in tlie fourth 
claim of the reissued patent. There is nothing but the central tin 
ingot in the form of superposed inverted frusta of cônes, described 
in the second claim of each. 

The patent of Alderson describes a charge of métal for drawing 
into tin-lined lead pipe, composed of a central ingot of tin cast into 
a hoUow cylinder' of lead, making the tin ingot cylindrical in outward 
form, and anticipâtes nothing in the claims of either patent, and 
nothing described in either, to be referred to by the claims, except 
the casting the tin into the lead, which may prevent alloying, as 
mentioned. The patent of Shaw and Willard, set up in the answer, 
is for a tin ingot tapering at the lower end and enlarging at the 
upper, either cast into a lead ingot shaped to receive it, or v?ith a 
lead ingot cast about it. Tbis latter patent and the patent in suit 
might infringe upon Alderson's patent, if that was in force; but 
thèse are for forms of ingots différent from his, and are only for 
thèse improvements in form, and are not anticipated as such by the 
form in his. , And for the same reason the Shaw and Willard patent 
does not anticipate this. That is for one form of ingot, and tbis is 
for another, and as such each stands independent of the other, The 
second claim is for the manufacture of lead-encased tin pipe from 
such ingot. If this means the manufactured article, as a product, 
both those patents would anticipate this in description, for they both 
describe such pipe; and in faot this would anticipate itself, and on 
its face would claim nothing patentable, for it mentions and describes 
the making of such pipe before ; but the word is not understood, and 
in argument is not claimed, to ha^e been used in that sensé. It 
is understood to hâve been used as a verbal noun, signifying the 
making such pipe from such ingots, as set forth in the corresponding 
claim in the original patent. Such construction seems warrantable 
by the authorities. Curtis, Pat, §§ 26, 27. 

The point against the validity of the patent on account of public 
use for two years before the date of the reissue, seems to rest upon 
the supposition that the statutes making such use a defence to a 
patent apply to the patent in suit, and to the application for that, 
whether it be an original patent or a reissued patent. No case is 
cited in support of the proposition, nor bas any to the contrary been 
cited or noticed, but there are a great mauy in which patents hâve 
been upheld that could not bave been if this would be a defence and 
it had been made. The language of the statutes is opposed to such 
construction. In section 15 of the act of 1836, this defence, as pro- 
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vided, is the being in public use or on sale with the consent and 
allowance of the patentée before his application for a patent. Sec- 
tion 7 of the act of 1839 limits this defence to cases of such sale or 
prior use for more than two years prior to such application for a 
patent. The same expression is continued in Eevised Statutes, sec- 
tion 4886, providing for granting patents, and section 4920, provid- 
ing for this defence to a patent. And further, the reissued patent is 
not a new patent, but is only an amended form of an old one, and 
the application for the reissue is not an application for a patent, but 
is an application for an amendment of one; and that cannot be such 
an application as is referred to as being necessary to be made before 
two years of public use shall hâve been had. ' 

There is a question made in the évidence and insisted upon in the 
argument, as to whether this form of ingot is any better or makes 
any better pipe than prior form s, and whether, if it does not, there is 
any utility to support the patent. The statutes do not require inven- 
tions to be superior to or better than ail other things known to be pat- 
entable. It is sufficient if they are useful in themselves, if they are 
also new. There is no question upon the évidence but that this form 
of ingots is useful in the manufacture of this kind of pipe, nor but 
that the défendant nses it. If there is another form equally useful, or 
better, open to use by the défendant, that could be taken ; but the right 
to use that would not defeat the patent for this. 

None of the reasons set up or urged against the validity of the 
patent seem to be sufficient to defeat it. It is insisted, however, that 
if the patent is valid the use of the invention by the défendant bas, 
upon the ground stated in the answer, as well as others, been so per- 
missive that the défendant is not liable to the orator for it. It is 
e^pressly admitted on the record on behalf of the défendant that the 
orator is the owner of the patent, and of "ail the rights which the said 
Peter Naylor acquired thereunder, and that he became such owner at 
the time and in the manner alleged in the bill." The right to recover 
for infringement of a patent, like other choses in action, is assignable 
in equity, and the real owner of the right is entitled to maintain a suit 
upon it in equity in his own name. Upon the allégations in the bill 
and the concession, the orator is the owner of the right to recover for 
infringements which accrued to Naylor, as well as for any which has 
accrued to himself since he became re-entitled to the patent itself. 
Naylor had no right of recovery for anything prior to the date of the 
reissued patent, November 28, 1869. The permission or estoppel set 
up in the answer covers only the years 1866, 1867, 1868, and theré- 
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fore can be no answer to the claim for infringement now in controversy, 
even if any permission from the orator alone would be any answer 
to a claim for an infringement against the rigbts of Naylor acquired 
from him by the orator. 

The évidence shows that the défendant brought suit in a state 
court of New York against the orator, and that the orator set up as 
a defence to that action, by way of counter-claim, that in the year 
18G8 he was the owner of the patent and gave the défendant the 
right to use the invention, for which 'the défendant agreed to pay him 
what it was reasonably worth; that the défendant had used the in- 
vention ; that the use was worth a large sum of money ; and that he 
had a right to coUect the gains and profits. And in this présent case 
the orator bas testified, in answer to the first interrogatory, that he 
allowed the défendant to use the invention upon the understanding 
and agreement of the président and seeretary that the company 
would eompensate him for the use. Thèse statements are relied 
upon and urged as establishing such permissive use. The position 
of the orator, so taken, if unchallenged by the défendant, might be a 
good bar to the maintenance of this suit for infringement. But the 
défendant does not set this up as a defence, nor aocept it as being 
the true situation. The validity'of the patent is denied in the an- 
swer, and ail such récognition of its validity is denied in the évidence 
in effect. The déniai of the validity of the patent leaves the orator 
his standing in this court, and a defence to the infringement must 
be set up and made out to defeat bis right of recovery. 

No license is set up. If one, according to thèse statements, was 
set up, the statement would be évidence only, and not conclusive ; 
and it would not be safe to say now how such an issue would be 
found if properly made. Thèse statements refer to time when the 
orator himself held the patent, and before the conveyance to Naylor. 
If such permission was given, it might amount to a mère revocable 
license, of which the conveyance of the patent would be a revocation. 
No license at ail from Naylor is mentioned, and a mère license from 
the orator would not operate against the rigbts of Naylor, unless by 
way of estoppel against thèse rigbts in the orator's hands. No fonn- 
dation for such an estoppel is laid. It does not appear, so far as 
bas been alluded to by counsel, or observed, but the défendant knew 
of the conveyance to Naylor, and knew that the use of the invention 
was an. infringement of Naylor's rigbts. The orator had ceased to be 
an offieer pf and to be immediately connected with the défendant 
company, and it is. not claimed that when he left he undertook to 
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agrée that the use of the invention patented in this patent might be 
retained. 

The évidence also shows that July 23, 1867, the défendant entered 
into an agreement with Latham & Bros., a firm, for license to them 
to use several patents owned by the défendant relating to tin-lined lead 
pipe and its manufacture, upon certain considération and royalties. 
The contract was in writing, executed by the défendant and by that 
firm, and contained a clause (seventh) providing that the agreement 
should "remain in force during the continuance of the said patents, and 
any improvement in the manufacture of the pipe made by eithèr" 
should "be for the mutual benefit of both of the parties to this agree- 
ment." The orator was an officerof the défendant at thetime, and it 
is argued that thereby he became a party to the agreement, and bound 
himself to not only give to Latham Bros., but to the défendant, any 
improvement he might make in that manufacture. The défendant 
was a corporation distinct in légal identity from its ofQcers, and that, 
not they, was the contracting party on one side of that agreement. 
The clause seems to refer to two parties only, one on each side, the 
firm on one side and the corporation on the other, and it does not 
seem capable of including any others within its scope or opération, 

The défendant also insists thàt it made large outlays upon experi- 
ments to ascertain the best form of ingot for thèse purposes, and 
that thèse outlays covered materials for making this form of ingot, 
and that the orator knew of thèse experiments and expenditures and 
did not object to them, and that now he ought not, in justice, to be 
heard to claim that the use by the défendant of this form of ingot 
was an infringement upon any one's rights. The défendant does not 
go so far in this direction as to set up that this invention was known 
to and used by others in the employ of the défendant prier to the 
orator's disoovery of it, so as to defeat the patent, nor as to show 
that the expenditures were made in completing this invention, or 
in developing it, on the faith of any représentation by the orator 
that the defendaiit should hâve the use of it. The outlays were made 
in experiments upon various other forms of ingots. The orator in- 
vented this form, and patented it without objection by the défendant 
or any of its officers, and no expenditure about it is -shown other 
than the making such implements as were necessary to usé It. Thé 
défendant may bave understood that the use made of * the &yen- 
tion while the orator wâs treasurer of the company was permîtted oh 
account of tha,t relation, and not wrongf ul ; but that does not cbver 
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the claîm of infringement involved in this case. The relation ceased, 
the patent was transferred to Naylor and reissued, and nothing was 
done by the défendant to retain or obtain the right to use this inven- 
tion. The orator obtained other patents alone and as joint inventor, 
and the défendant caref ully obtained the title to them ; but it appears 
to hâve taken no steps to do the same with this. The défend- 
ant may hâve been misled into supposing it would bave the right 
to use the invention notwithstanding the patent ; but, if so, it was 
without the fault of the orator, so far as is pointed out. Counsel 
hâve not called attention to the testimony of any witness, and the 
testimony of none has beèn noticed, showing that the orator has at 
any time said anything to the of&cers or agents of the défendant to 
give them to understand that he should not insist upon bis patent. 

Let a deeree be entered that the orator is the owner of the patent ; 
that the second claim is valid; that the défendant has infringed that 
claim; and for an injunotion and an account, with costs. 



Stbam Gaugb & Lantbbn Co. and another v. Edwabd Milleb & Co. 

(Gireuit Court, D. Oonnecticut. May 15, 1882.) 

1, Pateîîtb for Invi;ntions — Reissue — Injunotion. 

Where claims in the original patent were limited to the particular form of 
the device described, and by the reissue, patentée properly covered broader 
territory, the additional claims on the reissue being of a limited character, in 
the absence of adjudication an injunction pendenU W{« ought not to issue. 

2. Rbissub— New Tbrritort, whbn Void. 

If the new claims on a reissue take in new territory, they are void in case of 
delay in applying for such reissue ; but if they merely mark more deflnitely the 
old boundarles, they are not void ; and where the true meaning of the, old ciaims 
has not yet been clearly settled, a preliminary injunction ought not to be 
granted. 

Edwin S. Jenney and Benj. F. Thwrston, for plaintiffs. 

Frédéric H. Betts and Charles E. Mitchell, for défendant. 

Shipman, D. J. This is a motion to dissolve thé preliminary injunc- 
tion which was granted in August, 1881, against the infringement, by 
the manufacture of the Miller lantern, of the first and second claims 
of reissued letters patent No. 8,598, issued February 25, 1879, to John 
H. Irwin and others, for an improvement in lantems, The original 
patent. No, 89,770, was issued May 4, 1869. The ground of the 



8TEAM GAUGE 4 LANTEBN CO. V. MILLER. 719 

motion îs that since the date of the injunction the cases of Miller v. 
Bridgeport Brass Co. and Campbell v. James hâve modified what had 
theretofore been recognized as the law on the Bubject of reissues. 

The opinion upon the motion for an injunction (8 Fed. Kep. 314) 
shows that the principal adjudication -which had been theretofore had 
upon the Irwin patents was made prior to the date of reissue No. 
8,598. Irwin v. Bane, 9 0. G. 642, The infringement which Judgea 
Drummond and Blodgett had before them was undoubtedly that of a 
lantem which was both an internai and an external air-f éeder, and 
the court, not being called upon to consider the question whether 
another kind of lantem would be an infringement, used language 
which implies that the scope of the patent was limited to structures 
having a bell which reçoives heated air, and, not being called upon 
to construe claims with référence to a lantern which discardôd heated 
air as a means of supplying oxygen to the flame, went no further in 
the construction of the claims than the facts required. The défend- 
ant in this case vigorously contended, and founded its argument in 
part upon the language of the court in Irwin v. Dane, "that its lantems, 
having tubes disconnected wiih each other and incapable of receiving 
heated air from the globe, are not within either of the claims of No. 
89,770, and therefore are not within those claims when repeated in 
the same language in reissue 8,598." 

Upon a motion for preliminary injunction, and in the absence of 
an acquiescence by the public in the validity of the plaintiffs' patent, 
the court is confined within the limita of previous adjudications, and 
ought not, by granting the motion, to give a new construction to pré- 
viously-construed claims, unless such construction is perfectly clear. 
Without going into this part of the controversy between the partie 
any further than to see that there was fair ground for the contention 
of thc' défendant, I said, "There is good reason for advocating this 
[the defendant's] opinion, and therefore the motion eannot be 
granted as to those claims of the reissue ; " but upon the new claims 
of the reissue granted an injunction, saying that "while, for the pur- 
pose of this motion, it is held to be true that his claims in the origi- 
nal patent were limited to the particular form of the devices deseribed 
in the spécification, yet, by reissue 8,598, heproperly covered broader 
territory." 

The défendant now says the claims of the reissue which were in the 
original patent are too narrow to include the Miller lantern, while the 
Bew and 'broader claims were introduced 10, years after the date of 
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the original, and after the défendant, relying upon the limited char- 
acter of the original patent, had expended a good deal of money in 
machinery and appliances for the manufacture of the new lantern, 
and are, therefore, void. 

The plaintiffs insist that the defendant's lantern -would hâve in- 
fringed the claims of the oiiginal patent, and that the new claims are 
broader than the old only in the sensé that they more clearly and 
acsurately express the true meaning of the original patent. That 
they are "broader," in the gênerai way in whieh the term has been 
commonly used, is probably not doubted. I am still of opinion that, 
in the absence of adjudication, there is such ground for the argument 
that the third, fourth, and fifth claims of the reissue are of a limited 
character, that I ought not to issue an injunction pendente lite 
against the manufacture of the Miller lantern as an infringement of 
those claims; but I by no means wish to be understood that I hâve 
adopted the defendant's conclusions upon this part of the case. 

The point remains whether the first and second claims of the 
reissue are of such broadenéd character as to bring them within the 
décision of Miller v. Brass Go., or whether they simply make clear 
what might -hâve been somewhat obscure, and are, therefore, not 
within that décision when fairly and reasonably applied. This dé- 
pends upon the construction of the first, second, and fourth claims of 
the original patent, which are the third, fourth, and fifth claims of 
the reissue. If the original patent limited the grant to a lantern 
which must necegsarily bave tubes which can furnish heated air to 
the flame, and a lantern which does not use heated air as a means 
for the supply of oxygen would not hâve been an infringement, then 
the first and second claims of the reissue are an enlargement of the 
grant. But if the original patent, fairly construed, included the 
Miller lantern, then the first and second claims are merely a more 
olear étalement of the invention which had been theretofore both 
deseribed and claimed. 

Since the récent décision of the suprême court, the validity of the 
first and second claims dépends upon the question whether they are 
an enlargement or a simple restatement of the original claims. If 
the new claims take in new territory, there is good reason to insist 
that they are void by reason of the patentées' delay in applying for a 
reissue. If they merely mark more definitely the old boundaries, 
they are not affected by the récent décisions. The détermination of 
this question dépends upon the true meaning of the old claims, and. 
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as I hâve said, that bas not yet been so clearly settled that I oughl 
to grant a preliminary injunction against the Miller lantern as an 
infringement of the third, fourth, and fifth claims of the reissue. 

It follows that the motion of the défendant should be granted, and 
that the injunction should be dissolved. 



LouD V. Stonb. 

[drcutt Court, D. Massaehuietts. May 3, 1882.) 

Patents for Inventions— Pumps fob Vbssels. 

Considering tJie state of the art, the patentée of a pump should not be lim- 
ited to a diaphragm chamber placed at the side of the uptake. A pump other- 
wise similar, but varying only in having the diaphragm over the uptake,. is an 
infringement 

In Equity. 

James E. Maynaiier and Fredk. Dodge, for complaînant. 

T. L. Wakefield, for défendant. 

LowELL, C. J. The plaintiff is the owner of the patent No. 188,- 
879, granted to one Eells and himself, for an improvement in ships' 
pumps, in March, 1877. The patentées describe their invention to 
conaist — 

"In the arrangement of a diaphragm chamber, placed at the side of the 
uptake, and of valves in the upper part of the uptake, which, acting in con- 
nection, with said diaphragm chamber, constitute a pump which bas a straight 
uptake, having no obstruction in it except two puppet valves, which are 
placed at the extrême upper end, and are so accessible as to be removed at any 
time by the hand alone, thus leaving the uptake free to be cleansed, or used as 
a Bounding well." 

They show by description and drawings the mode of constructing 
this pump. The single claim is : 

« The combination of the diaphragm pump, D, C, D', A, with the valve 
chamber, H, in the uptake ; said chamber being provided with valves, K, K', 
ail operating together, substantially as described." 

The plaintifif's pump is proved to be a valuable one for ships, and 
to contain a new combination of puppet or poppet valves, easily 
adjusted and removed by hand, with the diaphragm pump. The 
important and difficult question is whether the invention is infringed 
by a pump in which the diaphragm is placed over the uptake ùastead 
v.ll,no.7— 46 
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of at one sîde. The plaintiff placed his diaphragm at one side, in 
order to obtain free access to his straight uptake and his puppet 
valves, for convenient cleansing and sounding. The defendant's 
pump, invented by Mr. Edson, has, so far as I can judge, several 
improvements of construction over the Loud pump; and the described 
advantages of the Loud pump are obtained in a somewhat différent 
•way. There is a straight uptake, with large accessible puppet valves, 
removable by hand ; but the diaphragm is placed over the uptake, 
and is made in an annular form, so that access to the uptake is 
through the open top of the diaphragm. 

Considering the state of the art, I do not think the plaintiff should 
be limited to a diaphragm situated at one side of his uptake. Tl^e 
essence of his improvement was that the chamber and valves should 
be so arranged in a diaphragm pump that they could be reached and 
the valves be removed by hand, for the purposes specified, and this 
improvement the défendant has retained, whatever else he may hâve 
added. 

Deoree for the complainant. 



Lamb V. Hamblek and others. 

{Circuit Court, D. Massaekuietta. May 10, 1882.) 

Patents foh Inventions— Priob Conception — Not to Intalidate Patent. 
Where a person conceives an invention and présents spécimens of Ms device 
made by hand, but he does not teach the world how to make it in his specifl- 
eations, and another person invents a machine for the purpose of raanufactur- 
ing the article, and obtains a patent therefor, such patunt is valid for the new 
article, and subject to iafringement. 

In Equity. 

John A. Loring and Wm. H. Drury, for complainant. 

Benj. F. Thurston, Samuel A. Duncan, and Robert H. Duncan, for 
défendants. 

LowELL, C. J. This suit is brought upon patent No. 124,011, 
isstied to David A. Eitchie, for a pipe or tube made by spirally wind- 
ing a strip of métal and uniting its edges by a groovèd or flanged 
eeam or joint substantially as described. It is Root v. Lamb, 7 Fed. 
Rep. 222, with the parties reversed, and the évidence is substantially 
Tvhat it was in that case. Eitohie was the first to introduce a pipe 
made of sheet métal with a spirally-wound folded seam; and the pipe 
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■was a very valuable împrovement upon what was before known to the 
trade. Eoot in his earlier patent described what a person skilled in 
the art would understand to be a welded tube, or at any rate a tube 
of plate métal, and though Eoot's description is perhaps broad enough 
to desoribe Éitchie's pipe, it does not show the world how to make 
it; and Eoot himself could not make it for the market until he had 
invented a machine for the purpose after the date of Eitchie's patent. 
It is proved by the défendants' ^^itnesses, as well as by those called 
by the complainant, that the mère conception of a spirally-wound 
tube would be valueless, and that such an article could not be mad& 
for any useful purpose by hand. Therefore, if it be true that some 
spécimens of tubing had been made by hand before the date of 
Eitchie's invention, the patent would not be thereby avoided. No 
doubt his claim covers a pipe made by hand, but as such pipe never 
bas been, nor will be, so made for the trade, a pièce of pipe so fash- 
ioned as a curiosity, before his time, ought not to destroy his title. 

I do not find, however, that any such pipe, or anything which antic- 
ipâtes his invention, was made. Smith's spécimens of pipe with 
folded seams, if they were made, were made some months after 
Eitchie's invention was complète. Eoot's pièce of pipe, Exhibit No. 
3, in this case, No. 10 in the former case, is useful as corroborating 
Eoot's testimony, and proving that he had conceived the idea of a 
Eitchie pipe, and intended to describe it in hia patent ; but, in itself, 
it is an expérimental pipe, merely. 

Having held, in the former case, that whatever Eoot's conception 
may hâve been he did not teach the world how to make the Eitchie 
pipe, the question for me now is, did Eitchie succeed bettér in his 
spécification ? There is no doubt that Eitchie invented and described 
a machine for making this pipe ; but the spécification of his patent for 
the machine was filed some months after the grant of the patent now 
in suit. If they had been contémporaneous, I should not hâve had any 
doubt that he might patent his new product as well as his new ma- 
chine. Let us see how he teaches the art in his earlier patent, now 
in suit. 

To enable others skilled in the art to understand and use his 
invention he describes it thus : 

" In the said drawing. A, is a flat strîp of sheet métal of the requîred width, 
which, as it is fed through a machine, (to form the subject of a future appli- 
cation,) is spirally wound aiound a mandrel or ' former,' one edge of the strip 
being turned down to form a flange or tongue, a, while the other edge is turned 



724: FEDEBAL BBPORTBB. 

Tip anrl provicled with a groove or channel, 6, (see figures 1 and 5,) the tongue 
being directed and laid into tlie groove, as seen in figure 3. A pressure-roller, 
or other device, now bears on the outside of the raised joint thus produced, 
whereby it is flattened down, the joint being formed of four thicknesses of 
métal." 

In this description the patentée undertakes to state briefly the 
characteristics of a machine whioh he says he has invented and in- 
tends to patent. He had invented suoh a machine, and did after- 
wards patent it. Now, whether this gênerai description of his ma- 
chine was sufficient to enable others to make his pipe is a question 
for those skilled in the art ; and there is not a word in the record, so 
far as I know, and there is certainly none in the briefs or arguments 
on either side, to throw the slightest doubt upon the suffieiency of this 
description; and, in the complainant's case, there is affirmative évi- 
dence that it is sufficient, and its suffieiency was conceded in the 
argument for the défendants. I therefore décide that the patent of 
Eitchie for the new article is valid. Of the infringement there is no 
question. 

Decree for the complainant. 



LOCKWOOD V. CUTTEK ToWBE CO. 
lOireuit Uourt, D. Mmsachusetts. April 29, 1882.) 

1. Patents ï'ok Inventions — Known Prockss — Production Patentaelb. 

An article produced hy a process whioh was previously known, but used for 
a Bomewhat différent purpose and with différent résulta, is patentable. 

2. Samb — Anticipation— Pending Sitits — Peacticb, 

Where the question of anticipation is raised, and three différent and variant 
décisions were shown and ah interférence declared, and the décision of the 
district court was pending on appeal to the circuit court, this court will retain 
the bill until the trial of the former suit, and décision upon the question is 
rendered. 

In Equity. 

Çawsiew Broœne, for complainant. 

Stillman B. Allen and Willis B. Allen, for défendant. 

Before Lov^bll, C. J"., and Nelson, D. J. 

LowBLL, G. J. The plaintiff applied for a patent, June 24, 1875, 
which was granted September 7, 1875, No, 167,455, for a new arti- 
cle of manufacture, "a rubber eraser, ha,ying; soft-finished erasive. 
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surfaces, ail substantially as described." The spécification déclares 
that the blocks of India rubber, — that is, vulcanized India rubber, — as 
usually made at that time, did not operate properly to remove the 
lead-pencil marks until the glazed or hardened or smoothed surface 
was worn off ; and that the object of the invention was to produce a 
soft, velvet-like, erasing surface. This is to be done by placing a num- 
ber of blocks of suitable size and shape in a barrai or box, which is 
rapidly revolved until the required surface is produced. This opéra- 
tion, which is called tumbling, was applied to manufactures of India 
rubber before the date of the patent, but for a somewhat différent 
purpose, and with somewhat différent results. It seems to us, as at 
présent advised, that the article produced by this process was pat- 
entable. 

The answer avers that Levi L. Tower, président of the défendant 
Company, made the invention himself and gave it to the plaintiff; 
but the évidence does not support this defence. 

Another alleged anticipation is that of Francis H. Holton. Hol- 
ton applied June 9, 1877, to hâve this invention patented to him,; 
alleging that he had made it earlier than Lockwood. An interfér- 
ence was declared, and three différent and variant décisions were 
made. The examinera held that Holton had not proved himself to 
be the first inventer; the commissioner held that he had, but had 
permitted his invention to go into public use more than two years 
before his application ; the district court decided that Holton had not 
permitted such pubhc use. A patent was accordingly issued Octo- 
ber 19, 1880, more than three years after the application, and the 
patent is now the property of Orestes Cleveland, of Jersey City. No- 
vember 2, 1880, the plaintiff filed his bill in the circuit court of the: 
United States for the district of New Jersey against Orestes Cleve- 
land, to repeal the Holton patent, alleging that Lockwood was him- 
self first to invent the article, and that the invention waa in public 
use more than two years before Holton's application. 

We consider that our duty will be best performed by retaining- 
this bill, without deciding the issues between the présent contestants, 
until the plaintiff has had an opportunity to try his case against 
Cleveland; for thereason that the suit in New Jersey must, in ail 
probability, bring about a final décision between the owners of the 
conflicting patents, — -a resuit which can hardly be expected to follpw 
from any decree which we may give in this case. . If we should .hold: 
that Lockwood was the first to make this invention, Cleveland would 
nçt be bound by our décision; and if we should hold that Holton: 
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was the first in the field, there would still remaîn the questîorï 
whether Lockwood had not put the invention into public use more 
than two years before Holton applied for his patent. Upon this rec- 
ord it is clear that he did ; but the question is not one of the issues 
in this case, and therefore it would be unfair to take this record as 
the final one upon the point. 
Ordered accordingly. 



Scott and others v. Evans. 

(Cirewit Court, W. D. Pennsylvania. M&j 16, 1882.) 

L Patents for Inventions— Différent Foem— Not an Infringement. 

Where the plaintifE's patent was for an earthenware saucepan liaying a bot- 
tom dome-shaped, and of uniform thickness, and defendant's manufacture was 
an earthentrare saucepan with corrugated ridgea at the bottom, and not. of 
the same spécifie form as that of the plaintifl, there is no infringement. 
2. Same — State of the Art— Restriction of Claiu. 

Where the prier state of the art is such that the fleld of invention is circum- 
scribed, the invention of the patentée must be conûned strictly to the descriptioa, 
of article as set forth in his claim. 

In Equity. 

Bakewell d Kerr and George H. Christy, for complainants. 

M. D. Legett é Co., for respondent. 

AcHESON, D. J. This suit is for the infringement of letters patent 
No. 225,492, granted to the plaintiffs on March 16, 1880, for an im- 
provement in earthenware saucepans. The patent bas two claimSf 
the second of which oovers the entire eaiucepan as described in the 
spécification. At the argument it was conceded that the défendants 
bave not infringed this daim. It therefore is not in contest, and 
need not be further mentioned, The first claim, which it is contended 
the défendants bave infringed, is in thèse words: "(1) An earthen- 
ware saucepan, the bottom of which is rounded, and bas a regular 
surface of or about an equal thickness throughout, substantially as 
and for the purpose described." The answer dénies that there is any 
patentable novelty in the plaintiffs* invention, and also dénies in- 
fringement. 

It is cêrtainly true that the plaintiffs were net the first to discover 
the advantages which earthenware vessels possess over metallic 
vessels for some kinds of cooking. Earthenware stewpans of variôua 
forms, as the proofs abundantly show, had been in common use long 
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anterior to tlie plaintiffs' invention. In view of such prior use of 
earthenware vessels for culinary purposes, and the admitted fact that 
long before the plaintifs' invention it was a common thing to make 
cast-iron kettles» the bottoms of which were rounded, and had a 
regular surface of or about an equal thickness throughout, and hav- 
ing lugs or projections for handles, and feet caet intégral with the 
body of the kettle, it is a serions question •whether the plaintiffs hâve 
done any thing more than to substitute one well-known material for 
another in the production of a well-known article, which, as was held 
in Hotchkiss y. Greenwood, 11 How. 248, is not the subject of a patent. 
But upon this point I refrain from expressing any opinion, as, in my 
view of the case, it is not necessary to pass upon the validity of the 
first claim of the patent. 

The spécification states that "the vessel being rounded and having 
a smooth, regular bottom of uniform, or nearly uniform, thickness, 
expands gradually and equally throughout, and is therefore able to 
withstand a greater degree of beat than earthenware vessels of an ir- 
regular shape. " In correspondence with this description the drawing 
shows a vessel having smooth inner and outer surfaces, the curves of 
which are parallel with each other. Mr. Beese, the plaintiffs' expert 
witness, says: "The gist of this invention, as I understand it, is to 
change and modify the form and proportions, or relative thickness, of 
the différent parts of the pan se as to produce an earthenware sauce- 
pan which is rounded, and has a smooth, regular bottom of uniform 
or nearly uniform thickness, which wUl be especially useful for 
slow cooking," etc. The word "smooth," indeed, does not occur in 
the claim, but, read in connection with the spécification and the 
drawing, the claim, I think, must be held to be for an earthenware 
saucepan, the bottom of which is rounded and has throughout an 
equal thickness of material. Tbére are, therefore, two éléments of 
invention in the claim : First, giving to the bottom of the saucepan a 
rounded or dome-like shape; second, making such bottom of uni- 
form thickness throughout. 

The defendant's earthenware saucepan is made under and in ac- 
cordance with letters patent No. 238,883, dated March 15, 1881, 
granted to Henry Friedman. The bottom of this saucepan is rounded, 
but it is formed with fleetings or corrugations upon its exterior sur- 
face, and is not of equal thickness. The bottom is thicker on the 
fidges than in the grooves. It laoks, therefore, one of the essential 
éléments of the plaintiffs' invention, viz., uniformity of thickness. 
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The prior state of the art was such that the field of invention hère 
was quite circumscribed, and if the first claim of the plaintiSs' patent 
is to be susfcained at ail, it must be confined strictly to an earthen- 
ware saucepan possessing ail the characteristics therein specified. 
As, therefore, the bottom of the defendant's saucepan is not of the 
Bame spécifie form as that of the plaintiffs, there is no infringement. 
MatthezDs v. Boston Machine Co. 21 0. G. 1350. 

Let a degree be drawn dismissing the plaintiffs' bill, with costs. 



Ameeican Ballast Log Co. v. Cotteb.' 
(Circutt Court, E. D. Pennaylvania. January 30, 1882.) 

1. Patent — Uhifoemitt of Décision — Efpect of Dbceee est Anothbb Cbrcuit. 

Where suit is brought in a circuit court upon a patent, the validity of which 
has been sustained by judgments of other circuit courts, the respect due to such 
décisions, and the importance of consistency and uniformity of décision in 
courts of co-ordinate jurisdiction where the same subject-mat^er ia involved, 
require the court to adopt such' judgments. 

2. Samb— Improvement is Ballasting Vessels. 

Patent No. 126,938, for improvement in method of ballasting vessels, sus- 
tained, on the grounds that its patentability had been established by tlie judg- 
ment of other circuit courts, and that the évidence did not show prior use. 

Hearing on Pleadings and Proofa. 

Bill in equity to restrain infringement of patent No. 126,938, for 
improvement in method of ballasting vessels in port. The answer 
denied the patentability of the invention and alleged prior use. It 
appeared that complainants had brought suit upon their patent in 
other circuits, and that the patentability of the invention covered by 
their patent had been there sustained. 

J. Warren Coulston and Henry Baldwin, Jr,, for complainants. 

Thomas J. Diehl, for respondent. 

Butler, D. J. Very little need be said in disposing of this case. 
Two only of the several grounds of defence set up in the answer were 
pressed on the argument — First, want of patentability and, second, 
anticipation. 

The first of thèse points was passed upon, and decided in favor of 
the patent, by the circuit court of the eastern district of New York, 

«Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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in the suit of Demart'mi et al. v. Abramovic et al., in 7879, and again 
by the circuit court for the district of Maryland, in a suit by the 
plaintiiïs liere against Barnes and Gatto. The respect due to thèse 
judgments, and the importance of consistency and uniformity of 
décision in courts of co-ordinate jurisdiction, "where the same siibject- 
matter is involved, require this court to adopt the judgments re- 
ferred to. 

The second question alone, therefore, is open to considération. A 
large amount of testimony bearing upon this was taken and is pro- 
duced, by eaeh of the parties. A written analysis of this testimony 
would serve no useful purpose. It is sufficient to say that while ' 
the gênerai statements of the defendant's witnesses, on examination 
in chief, considered alone, would be fuUy sufiScient to overcome 
the presumption of novelty arising out of the patent, they are so 
shaken by the cross-examination in some instances, and generally 
by rebutting testimony produced by the plaintiffs, that they cannot 
justly be accorded sueh weight. While it is true that the plaintiffs* 
testimony, principally, is négative in charaeter, the circumstances are 
such that it is little, if any, less valuable than the direct testimony of 
the other side. Considering the occupations and expériences of the 
plaintiffs' witnesses, it seems virtually impossible that the prior use 
alleged could hâve existed without their knowledge. 

For the reasons stated a decree will be entered for the plaintiffs. 

McKennan, g. J., concurred. 

See Hammerschlag v. Qarrett, 9 Ted. Kep. 43; AmeHcan Ballast Log Co. 
T. Barries, Id. 465. 
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(Oireuit Court, W. D. Penmylvania. May 9, 1882.) 

Patents for Inventions — Piiiou Use — A.nticipation. 

It is net sufficient to raise a doubt as to the novelty of the plaintiffs patent. 
It must be afflrmatively proved to be old by preponderating and satisfactory 
proof ; but where the évidence is fully up to the standard, especially in view of 
the long and unexplained acquieacence of the patentée and his assignée in the 
gênerai and notorious use of the patented device, and that for a period of 12 
years it had been habitually infringed, without objection on their part, in tha 
absence of any rational explanation, and where a number of witnesses unim- 
peached testifled to its prior use, the defence of anticipation is established. 
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2. Same— Connection betwkbn Parts of Dktice. 

Where an élément in the combination is not mentioned in the patent, and 
only incidentally referred to in the body of the spécification, it is insufficient 
to show a connection between the varions parts ol the device. 

In Equity. 

George II. Christy, for complainant. 

Jantes C. Boyce, for respondent. 

. AcHESON, D. J. This suit, instituted August 30, 1877, is brought 
for tHè infringement of letters patent No. 47,133, granted to John B. 
Eoot, April 4, 1865, for an "improvement in oil-well pumps." The 
patent was assigned by Eoot to James L. Jackson, yiho, on Mareh 6, 
1877, granted to the plaintiff, H. H. Doubleday, the exclusive right 
thereunder for the township of Deerfield, Warren county, Pennsyl- 
vania, within which territory the infringement complained of was 
committéd. 

The gases which accumulate in petroleum wells were found at 
an early day to interfère with the pumping of the oil. Originally, 
the wells were tubed with a single tube, and the then mode was to 
place a seed-bag — i. e., a leather bag fiUed with flaxseed — around the 
outside of the tube above the oil-bearing rock to serve as a packing 
between the tubing and walls of the well, to exclude the water above 
from the lower part of the bore, where the oil is obtained. But this 
arrangement left no other outlet for the gases save through the valves 
of the oil pump, and the upward pressure prevented the valves from 
closing properly. It clearly appears, however, and, indeed, is not 
denied, that prior to Eoot's alleged invention two concentric tubes 
had beeu employed in oil wells, — the inner one being the pumping 
tube, and the seed-bag being placed around the outside of the outer 
tube, called the "casing." Thus provision was made for removing 
the oil tube and oil pump without disturbing the seed-bag, while the 
annular space between the two tubes formed a passage from the bot- 
tom to the top of the well through which the gases might escape. 
Indisputably this improvement was anterior to Eoot's alleged inven- 
tion, although his spécification throughout implies the contrary. It 
was embodied in Shoup's patent of December 27, 1864. But casing 
in oil wells was older even than Shoup's invention, which was as early 
as April 26, 1862. 

The followingis an estract from Eoot's spécification: 

" The object of this invention is to obviate this interférence of the gases^ 
with the working of the oil pumps, and to this end it consista in providing in 
au oil well, besides the ordinary oil tube connected with the oil pumps, an 
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additional tube coimected with an exhausting pump at the top of the well 
for drawing ofE or permitting the escape of gases. It also consisté in a certain 
mode, hereinafter described, of applying such additional tube and the seed-bag 
in combination with each other and with the cil tube, whereby great facility 
is afforded for applying the said additional tube, and for the removal of the 
■cil tube and oil pump from the well without disturbing the seed-bag or per- 
mitting water to enter the lower part of the well." 

" G " is the additional tube, and the spécification says : 
" This tube, C, surrounds the oil tube, and is attached to the upper end there- 
■of by an air-tight flanged joint, 6." 

The spécification contains no further allusion to this flanged joint 
except in the foUowing clause, viz. : 

" It is not absolutely necessary to arrange the gas tube, C, around the oil 
tube, as it might be arranged on one aide thereof if the seed-bag be properly 
applied in connection with the two tubes to exclude water from the lower 
part of the well ; but I consider it best to arrange it around the oil tube, as 
represented, as so applied it enables the oil tube and pump to be taken up, 
whenever necessary, by disconnecting the flange, 6, without disturbing the 
^eed-bag." 

The patent has two claims, the first of which is as follows : 

" (1) The employment in an oil well of an additional tube, so arranged and 
«pplied, in combination with the oil tube and an exhausting pump, that, while 
it permits the exclusion of water from the lower part of the well by means 
of the seed-bag, it provides for the escape of the gases from the well, sub- 
atantially as herein described." 

As respects this claim the defence însisted on is that Eoot was not 
the original inventor, and a great deal of testimony has been taken 
to show prior use at various oil wells in the oil régions of Pennsylva- 
nia. His patent, as we hâve seen, was granted April 4, 1865, upon 
an application filed November 8, 1864. Eoot testifies he conceived 
the invention some time in the summer of 1864, but the exact date 
he does not know. His spécification was sworn to October 24, 1864, 
•which is the earliest fixed date we bave for the completed invention. 

Ten witnesses were examined on the part of the défendant to pi'ove 
prior use of said combination at the Jennings & Grandin well on 
Tidioute flats, Deerfield township, Warren oounty, Pennsylvania. 
The évidence certainly shows that at that well an additional tube was 
put down outside of the oil tube and through the seed-bag, which 
latter was so arranged around the two tubes as to exclude the water 
from the lower part of the well ; and that this additional tube was 
eonnected at the top of the well with a gas pump which was worked 
by the walking-beam which pumped the oil. The combination was 
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the same as that covered by Eoot's first claim, and was successfully 
used at that well for several moaths, at least, for the same purpose 
coiitemplated by Eoot ; and, if such use was prior to bis invention, it 
completely anticipated bis first claim. Thèse witnesses ail testify to 
the use of the combination at the Jennings & Grandin well, in the 
year 1863. We hâve no reason to doubt the honesty of thèse wit- 
nesses, and the only remaining question, therefore, is wbether they 
are correct in their recollection as to time. 

Chambers Green testiôes positively that he leased that well in the 
winter pf 1862-3. He commenced to operate it, he thinks, in -Janu- 
ary. Originally, he says, he had no partner with him. In the spring 
or summer of 1863 he sold out to Allen and another man, who ran 
it about one month, at the end of which time he (Green) bought back 
an interest, and then he and Allen ran the well until May, 1864. 
He testifies he first applied the gas pump to the well in the spring of 
1863, when he was running it himself ; that he took the gas pump 
away when he sold out, but when he bought back an interest he 
brought the gas pump back, and again put it on the well, and that 
thereafter it was used while he and Allen had the well. He further 
sfcates that in the summer of 1864 he went to the McClintock farm, 
on Oil creek, and there drilled a well; that he was taken eick in No- 
vember, 1864, and Was sick pretty much ail that winter, and that he 
came back to Tidioute in the spring of 1865. Thèse latter cireum- 
stances, about which the witness can scarcely be mistaken, tend to 
eorroborate him as to the time when he operated the Jennings & 
Grandin well. 

Charles A. Allen, Green's partner, had been a soldier in the Union 
army, and he testifies that he came home on a furlough in the spring 
of 1863; that he remained at home about one year, returning to the 
army in February, 1864, but not to active service ; that he went into 
the hospital at Columbus, Ohio, stayed there about one month, was 
discharged March 4, 1864, and came directly home. He testifies 
that during the year he was home on furlough he operated the Jen- 
nings & Grandin well, in connection with Green. He describes 
minutely the arrangement for freeing the well of gases by means of 
the additional tube and gas pump. He thinks the pump was put in 
opération in September, 1863, and says when he came back after bis 
discharge on March 4, 1864, "the gas pump arrangement was still 
there." This, he states, was the only well in which he was ever iuter- 
ested pecuniarily. He and Green stopped working it, he thinks, in 
May, 1864. Afterwards, during that summer, for about two or tliree 
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months, he was employed, he says, on the "sait" well, and about 
October 1, 1864, went to Michigan, where he remained three months. 
It is inconceivable that Allen can be mistaken in respect to his dates 
connected with his army life. He is an_ unimpeached witness, and 
as to the time when the gas pump was used at the Jennings & Gran- 
din well be is corroborated by no less than eight witnesses, exclusive 
of Green, viz., L. H. Sprague, James C. Bowen, J. T. Thorpe, Alex- 
ander Gill, Charles S, Garrett, Henry Bowman, James B. Jennings, 
and N. Carbaugh. 

Several of thèse witnesses fix the time in a reasonably satisfactory 
way by référence to events about which they are not likely to be mis- 
taken. Thus, Sprague was married in September, 1862, His 
father-in-law came to live with him the next spring. The two ran the 
Culbertson, Jackson & Waters well from the spring of 1863 until the 
spring of 1864. That spring (1864) Sprague hired as foreman to the 
Tipton OQ Company. A receipt produced, dated September 25, 1863, 
fixes that as the year he was engaged at the Culbertson, Jackson & 
Waters well. He testiiies thatwhile he was operating that well with 
his father-in-law he bought some wood from the Economy Oil Com- 
pany, and immediately sold it to Green & Allen, who were then run- 
ning the Jennings & Grandin well ; that he went to that well to col- 
lect the money for the wood, and saw a gas pump there in opération, and 
carefully examined it. He fixes September, 1863, as the date of the 
transaction about the wood, and his visit to the Jennings & Grandin 
well, and says the wood he sold Green & Allen "is ail 1 ever sold them, 
or anybody else, that year, or any other year. " Bowen testifies he went 
to Fredonia, New York, about May, 1862, and resided there about 
two years ; that on the occasion of a visit from New York state to 
Tidioute he saw a gas pump used at the Jennings & Grandin well. 
He fixes the fall of 1863 as the time, and says "Charles Allen and 
Chambers Green were at work on it." Thorpe went to work at the 
Wright well, near the Jennings & Grandin well, on September 26, 
1863, — a date he obtains from an old mémorandum book he produces. 
He says they then had "a pump for pumping gas from that well," 
(Jennings & Grandin's.) "The pump was stationed in the derrick. , 
I was a green hand and new to the business, and I noticed it as being 
différent from the well I was working on." He adds that he "some- 
times relieved Mr. Allen for an hour or so when he wanted to leave 
the well, and ran the Jennings & Grandin well for him." 

To convict the witnesses of mistake in point of time, the plaintiff's 
counsel made a vigorous argument based upon the assumption that 
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€arbaugh swears he held the lease of the Jennings & Grandin well 
prior to the time when Green & Allen took it, and that he sold the 
lease to them in Oetober, 1863. But the évidence by no meana 
warrants such assumption. The testimony of Carbaugh as to Ma 
interest is as follows, (Plaintiff's Eecord, pages 349 and 350 :) 

114 X Q. " What did you go to work at when you left that Shaw wellî" 
A. " I think I went to work on the Jennings & Grandin wells." 

115 XÇ. "Whatdoing?" 

A. " Eigging it up for pumping." 

116 X Q. " At what salary par day ? " 

A. " One-fourth of the production of the well." 

117 X Q. "How long did you work on those wells?" 

A. "But a short time. I sold my interest to Chambera Green and Charles 
Allen." 

This is ail the witness said in respect to any interest he had in the 
Jennings & Grandin well, although in some subséquent cross-interrog- 
atories the examining counsel assumed he had gone much further. 
But by no fair construction of his testimony can the assumption be 
sustained. The uncontradicted évidence is that James B. Jennings 
leased the Jennings & Grandin well to Green, 

We adhère to the rule "that it is not sufficient to raise a doubt as 
to the novelty of the plaintiff's patent ; it must be affirmatively proved 
to be old by preponderating and satisfactory proof." Tomkina v. 
Gage, 2 Fisher, 577. But in this instance we think the évidence of 
prior use is fuUy up to this standard, especially in view of the long 
and unexplained acquiescence of Eoot, the patentée, and his assignée, 
Jackson, in the gênerai and notorious use of the patented devices. 
Immediately after the issue of the patent, Jackson, to whom a half 
interest was then assigned, built twô exhausting engines and pumps, 
took them to the oil régions and put them in opération, and sold them 
on July 26, 1865, to the Atlantic & Great Western Petroleum Com- 
pany. From that date down fco March 6, 1877, when the assignment 
to the plaintiff was made, neither Eoot nor Jackson, so far as appears, 
took any step in assertion of their rights under the patent. Yet as 
early as lS67 gas pumps such as are now employed had come into 
«xtensive use at oil wells, and varions patents thereon were soon taken 
ont. It is in évidence that since 1867 the wells in the oil régions, 
with hardly an exception, hâve employed substantially the arrange- 
ment of casing, pumping tube, and casing head in use at the défend- 
ants wells. One witness states that in the ten years prior to the 
date of this examination (July 17, 1879) not less than 30,000 oil 
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wells -weie sunk in the oil régions. Hère, then, was a patent of great 
value, if valid, openly and habitually infringed, without objection on 
the part of the patentée or his assignée. Why was this? In the 
absence of any other rational explanation, does not the conduct of 
Eoot and Jackson justly excite the suspicion that they were conscious 
that the patent was invalid by reason of prior use ? At any rate, a 
plaintiff who, after an acquiescence for the period of 12 years in the 
almost universal use of a patented invention, buys into the patent 
and essaya to enforce it against the public, ought not to be surprised. 
to find the courts inclined to believe a multitude of respectable wit- 
nesses who testify to prior use, even should the witnesses speak largely 
from memory. The présent defence, however, does not rest upon the 
unsupported recollection of the witnesses. Their accuracy in respect 
to time is sufficiently verified by contemporary circumstances; and 
upon the whole we are entirely satisfied that the defence of anticipa- 
tion of the first daim of the patent is established by the proofs. 

We corne now to the considération of the second claim, which is as 
follows: 

" (2) The anrangement of the tube, G, surrounding and connected with the 
upper part of the oil tube, A, and applied within the well, substantially aa 
hereln described, whereby the oil tube and oil pump may be removed without 
disturbing the seéd-bag," 

The first question hère arising is one of construction. It is con- 
tended upon the part of the plaintiff that the claim embraces as on& 
of its éléments a removable air-tight casing head, which covers and 
closes at the top the annular space between the inner or pumping 
tube and the exterior tube or casing. If this was intended, the claim 
is very unfortunate in its phraseology. The air-tight flanged joint, b, 
which is now claimed to be the principal élément in the combination, 
is not mentioned at ail in the claim of the patent, and in the body 
of the spécification is only referred to incidentally. The spécification 
states two objects as contemplated by the invention. The first is to 
obviate the interférence of the gases with the working of the oil 
pumps, and to this the first claim is referable. The other specified 
object is to f acilitate the removal of the oil tube and oil pump from 
the well without disturbing the seed-bag, and to this the second claim 
is referable. But how does a connection of the two tubes at the top 
by means of a tight joint eontribute to the resuit contemplated by the 
second claim ? So far from facilitating the removal of the oil tube 
and oil pump it is a positive hindrance thereto. 
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The only words in the claim which give the slightest color to the 
construction upon -which the plaintiff inaists, are "and connecte dwith." 
Butin what sensé connected? The spécification explains that "th6 
length of the said tube, C, is such that it extends from the upper end 
of the oil tubeto such depth down the bore, a, a, of the well as it is 
désirable to place the seed-bag." New, although the words "and con- 
nected with" are ill-chosen, we think they iliust be held to refer 
merely to the relation which the two tubes bear to each other in secur- 
ing the desired end. "The arrangement of the tube, C, surrounding 
and connected with the upper part of the oil tube. A, and applied 
within the well, substantially as herein described, whereby, " etc. Who, 
upon the first reading of the claim, would understand it to include 
an air-tight separable connection between the tube, C, and the oil 
tube ? If this was what Eoot meant he should hâve expressed him- 
self in at least reasonably intelligible terms. We are of opinion that 
the claim will not bear the construction for which the plaintiff con- 
tends. 

If the air-tight separable connection between the top of the casing 
tube, C, and the oil tube. A, forms no part of the combination claimed, 
then confessedly there was no novelty in the second claim. Much 
testimony has been taken to show that, even upon the plaintiff's con- 
struction of the claim, it had been anticipated by the prior use at a 
number of oil wells of a separable casing head. But it is not necessary 
to consider this branch of the defence in our view of the scope of the 
second claim. L et a decree be drawn dismissing the bill, with costs. 

McKennan, c. J. This case was argued before both the judges of 
the circuit court, and was considered with a disposition to sustain the 
patent if the proofs would at ail allow it. The évidence touching the 
anticipation of the first claim is unusually full and satisfactory, and 
is, in my judgment, clearly décisive against its validity. 

Notwithstanding the very ingenious and impressive argument of 
the complainant's counsel, the impression which was made upon my 
mind at the hearing, as to the true meaning and construction of the 
second claim, is not only unshaken, but has been confirmed by sub- 
séquent réfection. That claim is correctly expounded in the opinion 
of Judge AcHESoN. 

I therefore concur unreservedly in his opinion. 
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DOUBLEDAT V. EOESS. 
[dreuit Court, W. D. P^nmyhania. July Tenn, 1880.) 

1. Patbnts pos Inventions— What not Patentable. 

The mère bringing together of old devices, without any new and nseful re- 
suit belng produced by their co-operation, is not patentable. 

2. Same — Combination — Tubing for Oïl Wells. 

The combination in a patent for an improvement in tubular apparatus for 
deep wells, No. £0,919, being a mère aggregation of old devices, is not patent- 
able. 

In Equity. 

AcHESON, D. J- On the fourteentb of November, 1865, letters pat- 
ent of the United States No. 50,919, for an "improvement in tubular 
apparatus for deep wells," weregranted to M. J. Dickerson aùd Jacob 
Stuber, H. H. Doubleday, having acquired by assignments thô exclu- 
sive ownership of the patent in and for the county of Venango, Penn- 
sylvania, on the third day of January, 1880, brought this action 
against Christian Bœss, charging infringement witbin the assigned 
territory. The patentées supposed, and the assumption pervades 
every part of their spécification, that they were the original invent- 
ors of a mode of.well packing by the use of a packing tube or casing 
exterior to and surrounding the eduction tube, the packing eonsisting 
of a seed-bag placed around the casing, at the desired point, closing 
up the annular space between the ciasing and the walls of the well, 
whereby a surface-water chamber separate from the eduction tube 
was formed. This assumed invention was embodied in their first 
claim. But, beyond ail question, the patentées were not the invent- 
ors of that mode of well packing; it had been in previous use; and 
therefore, on December 29, 1879, the plaintiff filed in the patent- 
office a disclaimer of the first claim of the patent. That left the 
second claim only, which is as foUows: "(2) The combination and 
arrangement of the steam-pipe, J, stop-cock, K, and packing tube. G, 
substantially as described." 

Originally, oil wells and other deep wells were tubed with a single 
tube, through which the fluid was pumped, the packing or seed-bag 
surrounding it; and the spécification of this patent states that where 
the wells are so packed, "if steam or air is used therein, the steam or 
air pipe must be carried through the seed-bag, and the hot steam will 
beat the pipe sufficiently to burn or shrink the seed-bag, causing it 
v.ll,no.7— 47 
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to leak, 80 that the surface water will trickle through and injure and 
retard the working of the well," -To avoid tbis supposed difSculty, 
the steam-pipe, J, is carried down between the eduction tube and the 
casing in the Diakersoid and Stnbeï patent. 

The évidence shows that the purpose of steaming oil wells is to 
melt ,and rei^iove such para^nè as may hâve collected on the walls 
of the oil-bearing rock; and promotô the free flow.of oil into the well. 
The bénéficiai effect of steaming was known at an early day. That 
oil welIs were stèatned prior to -tfee Dickerson and Stuber invention, 
by ïn8à'n'à''of a st6ai.iii-pipë''ruîining dowh throdgi thé seëd-bag, is 
plainly admitted by their spécification ; and that they were success- 
fuUy steamed in that modo is, I think, satisfactorily shown by tWe 
évidence. : Uùdoubtedly it vfàô mOre convenient and préférable to 
carry the steam-pipe down between the eduetion j>ipe and the casing 
instead of through theipacking» Biokersoh and Stuber, howevexi ■ 
wereinot the* first to apply) a paeking tube, orî casing to wells, and 
vrhen they came to be cased itrequired ho invention to carry down 
the steam-pipô, through the iopen space between the tubes. No man 
of ordinary intelligence would hâve applied the steam-pipe toa cased 
well otherwise. ,. < ' ; ■ 

Of the function of the stop-cock, K, the spécification thus speaks: 

"K représenta a stop-cocki #hicb Is fitted into the head cover of the well, 
and opens into the well so as to let off any gas which may collect therein. A 
pipe is connected with this stop-cock which may .be led off ,to the boiler or 
furnaçe, and the gas nsed for fuel or for other useful.purposes," 

In thedefendant's.oilwells, at the top of the casing, is a casing- 
head, in the sides of which are apertures to which are attached gas- 
pipes provided with ordinary stop-cocks. Whèn the tubing and 
steam:pipe are in position the top of the well is gas tight, and the 
gas is led off by the pipes from the sides of the casing-head. The 
steam-pipe extonds down the yreW, between thé tubing and casing, to 
the oil roek, and is connected with the boiler. Between the boiler 
and the well a stop-cock is placed in the steam-pipe, so that steam 
can either be let into the well or shut off therefrom. The gas-pipe 
from oneside of the casing-head is carried to the furnace of the 
boiler, so that the gas may be burned as fuel in order to raise steam 
in the boiler. The.stop-ooçk on the gas-pipe is opened when it is 
desired to use gas from the ■v?ôli> and closed when it is desired to keep 
the gas iii;the well, and no use of it is necessarily made during the 
proeess of steaming, although, inasmuch as the gas is burned under 
the boiler, it may frequently happen, and it is generally the case, 



doO'BïjEDay'V.bobss. 789 

that gas from th^ê •wéll ief uséd under the bbilér whilè the wéll'îs 
being steamed. 

'ït appears, therefore, that the défendant bas uëed and is usîng 
Bubstantially the éléments of the combination embraced in the second 
claim of the patent sued on; but whether he is answerable as an 
infringer dépends upôn the détermination of the question ■whether the 
steam-pipe, J, the stop-cock, K, and the packing tube, C, form a 
patentable combination. , . , 

We hâve already seen that the paokiug tube, G, was old, and that 
the steaming of oil wells by means of à pipe running flown through 
the seed-bag, Connecting the boiler trîth the lower part of the well, 
was successfully practieed prior to the alleged invention of Diekerson 
and Stuber, and that it invôlvèd no invention to carry down the 
steam-pipe between the tube of a cased well. I need scarcely say 
that a stop-cock is one of the oldest and most common of devices, 
and is usually, if not necessarily, used wherever gas is conveyed by a 
pipe for use, either as fuel or for illuminating purposes. In fact no 
claim is hère made for any one of the three devices singly. What, 
then, bave we in tbis case but a mère bringing together of old de- 
vices without any new and useful resuit being produced by their co- 
opération ? That such a combination is not patentable is well set- 
tled. Halles 7» Van Wormer, 20 Wall. 353 ; Eeckendorfer v. Fàber, 
92 U. S. 357. 

The resuit produced, it is said in Pickerîng v. McCullough, 21 
Q. G. 75, must be due to "the joint and co-operating action of ail the 
éléments," otherwise it is only mechanical juxtaposition and not a 
vital union. Id. I think the présent is clearly a case of the mère 
aggregation of devices within the principle of the authorities cited. 
It ïSv indeèd, insisted that the stop-cock, K, acts as a regulator of the 
gas pressure in the well with référence to the use of steam or air 
therein, and if steam is to bé used the well should be free of pressure, 
wbich is effeçted by opening the cock; and the plaintiff's expert 
witness, Euel W. Hall, ventures to express the opinion that a well 
cannot be steamed, or at least not with the best results, without 
opening the gas-escape cocks. But the spécification of the patent 
does not assign to the stop-cock, K, the important function now 
claimed for it, and the évidence, I think, shows plainly enough that 
ùo such service is performed by it or is needed. Whèn oil wëlls were 
îeamed by a pipe running down through the seed-bag, there was no 
•utlet whatever for the gas except through the valveë of the oil pumps. 
flfr Porteous testifies : "I hâve ne ver found it necessary to use any 
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appliances to facilitate the eseape of gas while steaming my wells ; 
and do not think it necessary to provide any means of eseape for tli,e 
gas in wells that would be benefited by steaming." Mr. Chandler 
testifies : "1 never knew of a well where it was necessary, and cannot 
conîeive of a well existing in which it is necessary, to hâve an exit 
for the gas when being steamed." Thèse witnesses are experienced 
cil operators. 

I am well satisfied from the évidence of the entire truth of the al- 
légation made by the défendant in his answer, "that in steaming 
his wells he makes no use of the stpp-cock on the gas-escape pipe, as 
he can properly steam his wells whether such stop-cock is opened or 
closed." ■ 

Let a decree be drawn dismissing the plaintiff's bill, with costs. 



The Clintonia.* 
{District Court, B. D.LowUiana. April, 1S82.) 

Admibaltt— Marshal's Costs. 

Under section 829 of the Révîsed Stàtutesthe marshàl is entitled to Ws com- 
missions, when, af ter a seizure in admiralty, the suit is settled, though without 
an order of sale. The commissions will be computed upon the amount paid 
in settlement. 

The Norma, Newb. 533, denied.' 
■ The Bumia, 5 Ben. 84, and The City of Washington, 13 Blatchf , 410, followed. 

J. îFard.Gwr^, Jr., for the marshal. 
■ M. M. Cohen, for libellants. ; 

BiLLiNos, D. J. The raatter hère presented, is on an appeal from 
«the taxation qf costs for the marshal by the olerk under, that subdi- 
vision of section 829 of the Eevised Statutes which provides : 

"When- the debt or claim in admiralty is settled by the parties without a 
sale of the property, the marshal shall be entitled ta a commission of 1 par 
centum on the flrst $500 of the claim pr decree, and one-half of, 1 per centum 
on the excess of any sum thereof over $500: provided, that when the value of 
the property is less than the claim, such commission shall be allowed only on 
the appraised value thereof." 

In this case a libel was fîled to recover for salvage service. There 
was a seizure by the marshal under admiralty proeess, and the prop- 
erty was released on stipulation, when the claim was oompromised, 

«Reported by Joseph P. Hornor, Esq. , of the New Orléans bar. 
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and the suit withdrawn previous to any decree, and it is admitte% 
that the libellants received by way of such compromise the sum of 
$25,000. Upon this sum the marshal claimed commissions, the clerk 
rejected the claim, and the marshal has appealed. The preeeding 
subdivision establishes a fee not to exceed |2.50 per diem for the 
necessary expenses of keeping boats, etc., attached or liBelléd in 
admiralty, and the following subdivision fixes the commission^ of the 
marshal for sale of vessels and other property under admiralty pro- 
cess, or under the order of a court of admiralty. 

It will be seen, therefore, that the expenses for keeping property 
libelled, and the fee for the sale of libelled . property, are provided 
for by thèse twojuxta-placed subdivisions, and that congress in- 
tended to provide a third compensation, namely, a commission in 
case of settlement without a sale. ■ 

In the case of Steamer Norma, Newb. 533, my predeeessor refused 
to tax this commission for the marshal on the ground that there had 
been no substantial service, and therefore it would hâve been a mère 
gratuity. In my opinion courts must not attempt to assesS the com- 
pensation of officers under the fee bill by a détermination of what 
had been earned in that particular case. Necessarily the fées can be 
established only by classifying the various services of the officers, and 
fixing the fées for the services as thus classified; the classification 
being arrived at so as, in the opinion of congress, to provide upori the 
whole adéquate and proper compensation. Undoubtedly such a sys- 
temized régulation of fées will give more fées in some cases tljan will 
hâve been earned; but, on the other hand, in the same case often 
much service is dem^nded and little compensation allowed. It is 
the duty of the courts simply to see intp what olasç the service in 
question falls, and then to award the fee or coipmission which aets 
of that class are entitled to. 

For the service and responsibility of the marshal in case ôif a 
seizure and settlement of the claim, congress has said there shall be 
this commission. Hère is a class established. The case hère pre- 
sented falls within that class, and the officer must receive the corre- 
sponding fee. 

This is the view of Judge Blatchford in The Russia, 5 Ben. 84, and 
of Judge Benedict in the City of Washington, 13 Blatchf. 410, and 
they are well-supported views. But it is urged for the libellants in 
this case that there had been no decree, and therefore there could be 
no assessment of commission. The answer to that argument is that 
the statute says the commission shall be allowed upon the "claim or 



'742 FSDBRAIi BEPOBTEB. 

clebt," and shâll beiat stich a per centum "of the claim or decree."* 
The meailing clearly is that the decree shall détermine the amount, 
if there has beèn a decree arrived at and it does not exceed the value 
of the propertyj but if the settlement has been effected before the 
cause bad ripened to a decree, then the sum realized or paid is the 
basis of the commissions. The adjudications with référence to the 
fées of sheriffs and marshals, in cases of levies under exécutions and 
settlementa by payment to plaintifs, are in point. 

In Swann v. Ringgold, 4 Cranch, G. G. 246, the language of the 
statute being "the sheriff or marshal should haye a commission if 
the property b&actually sold or the debt paid, " thecourt says : "If the 
açt gives the whole commission when the whole debt is paid, the 
equity of the act would give part of the commission -virhen part of the 
debt is paid; that is, pro rata." 

In Hildreth v. Ellise, Gaines, 194, where the law regulating sheriffs' 
fées gave, "for securing an exécution for $250, two cents and four mills 
per dollar, and for each dollar more one cent and two mills, with a 
limitation that 'poundage' should be taken only for the sum levied," 
the court said : 

"Whenever the plaintifE interposes and a compromise takes place, he [the 
sliei-ifEJ is entitled to poundage on the sum realized by the plaintiff, or that 
might bave been collected on the property levied on. * * * Cases no 
doubt may be supposed where the shérifE will receive more than a valuable 
considération for his services; but we think much less injustice will be done 
by adopting the rule we hâve laid down, than to say the sheriff shall be 
deprived of ail his poundage whenever a compromise takes place." See, also, 
Alchin v. Wells, 5 Durn. & East, 470. 

Applying the statute to this case, the claim is the amount received 
by the libellant in settlement or compromise of the same. That 
amount being $25,000, the marshal is entitled to a commission of 
$127.50, which amount the clerk is directed to tax. 
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.i . - ■ ' • 

Thb Fifeshirb.* 

(District Coitrt, E. D. Louistana. Janu4i7|,1882,) 

L Admiraltt Practicb. 

After joining Issue upon a libel in admiralty in rem, and flling a cross-bîU 
asking for affirmative relief against the libellants in personam, an exception or 
plea of the want of an admiralty lien cornes too late. 

2. Admiralot Jurisdiction— Ohartbe-Partt. 

A charter-patty Is a maritime con tract, and, p.a between thp parties to it in 
a Personal action, a court of admiralty has jurisdiction to détermine the obli- . 
gâtions arising therefrom, and whether they hâve been violated. 

In Admiralty. 

H. H. Bryan, for libellant. 

E. W. Huntington and Horace L. Dt(/bt«r, for' clefendant. 

BiLLiNGS, D. J. The libel avers the exécution df a charter-party by 
libellant and owners of the Fifeshire, a refusai to comply, and praysa 
seiznre and damages. Tbere has been a seizure, an answer, and a 
croBs-libel, wberein thé master, on behàlf of the owners, pray s dam- 
ages for a violation of other stipulations of the cha»ter-party. Sub- 
sequently the respondents filed the following exception : "Now into, 
court corne respondents herein, wbo except to the jurisdiction of this 
court ratione materia, and ask that the libel be dismissed, with coats. " 
If, without any joining in this suit by the présentation of a cross- 
claim for affirmative relief, the respondents had presented the ques- 
tion as to whether this charter-party created a lien upon the vessel 
chartered, the matter presented would hâve been a prôper subject to 
hâve been passed upon by an exception or a plea to the jurisdiction; 
for, in that case, there would hâve been no défendant except the res,) 
and whether the court had jurisdiction would hâve been dépendent 
entirely upon whether the charter-party gave rise to a lien,i. e,, whether 
a suit in rem could hâve been maintained. 

But now that the owners bave appeared in the cause personally, 
and as individuals hâve asked for affirmative relief, the controversy 
must go on to a détermination. For there can be no doubt but that ; 
the charter-party is a maritime contract, and that, as between the 
parties to it, this court, as a court of admiralty, has jurisdiction to 
détermine the obligations arising therefrom, whether they bave been 
violated, as to any damages suffered byeither party or both parties, 
and to pronounce judgment therefor. As to whether thejudgment 

*Reported by Joseph P. Hornor, Esq. , of the New Orléans bar. j 
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when rendered will enforce or recognize any lien is a question per- 
taining to the form of judgment, and cannot, in this state of tiie cause, 
be dealt mth. 
Exception overruled. 



The Tigeb Lilt. 

{District Omrt, E. D. Nea York. May 11, 1882.) 

ADMiBAjjTT—JÎBSMaENCE— Damages. 

Where a canal-boat moored at a dock was sunk by the swell caused by a 
passing steamer going at a high rate of speed, heild, that the ateamer is liable 
in damages for the loss. 

Oscar Frisbie, for libellant. 

Benedict, D. J. This action is brought to recover of the steam- 
boat Tiger Lily for injury done to the canal-bpat Mountain City by 
the suction of the Tiger Lily in passing. The accident oocurred ]ust 
above thé High bridge in the Harlem river. The Tiger Lily was at 
the time upon a regular trip up the river, and about to land at a dock 
some 200 feet above the bridge, on the Westchester aide of the river. 
The canal-boat, laden with coal, was moored above the bridge, on the 
New York side of the river, but below the steam-boat's landing, with 
her stem just clear of the bridge. The course of the Tiger Lily was 
through the middle arch of the bridge, past the place where the canal- 
boat lay, and to her dock just beyond, the tide then being low. The 
canal-boat lay in water some nine feet deep. She was made fast by 
nine lines runniiig in various directions, and, so far as I am able to 
discover, ail necessary précautions were taken to enable her to resist 
any reasonable force of the water created by any passing steam-boat. 
When the Tiger Lily passed, on the occasion in question, she created 
a suction so strong that the fastenings of the canal-boat were parted, 
her deek and combings being broken by the strain of the hawsers, and 
she thrown over upon the rocks about the abutment of the bridge and 
seriously injured. The force which broke the canal-boat adrift was 
the suction of the water caused by the action of the wheels of th* 
Tiger Lily, she being a side-wheel beat. No fault is to be found in 
the Tigér Lily for passing through the center arch of the bridge^no 
other course was open to her; but I must conclude, from ail the cir. 
cumstances, that she was in fault for keeping up too great speed in 
passing the canal-boat. 



HAGAN V. BBOCKIB. 745 

The position of the canal-boat was known; while lying in the sanle 
place the Tiger Lily had passed her on the same day without doing 
any damage. The narrowness of the channel made ît incumbent on 
the Tiger Lily, at low ebb-tide, to use ail possible précaution to avoid 
doing damage to a vessel moored where the canal-boat was. The 
pilot of the Tiger Lily, who is the only witness called in her beha,lf, and 
who is contradicted by the libellant, says that his boat was slowed 
down as much as possible before she reached the bridge. But he ttlso 
says that her wheels are small, and when going at half speed she ci-e- 
ates no swell. On this occasion she did créàte a suction strong 
enough to part six. of the eanal-boat's linès, Some three and some îëni 
inch linés, and to break up the combings and start tHe deçk. Thesfe 
facts compel thé inference that the wheels of thè steam-boat ^'ete on 
this occasion kept moving with' more power than was neçessary'to 
enable her to pass thè bridge and reach her landîhg. Because of this 
fault, I hold her responsible for the damage to the libellàtit'a Mal. 



Hagan V. Bbookib and another.* 
{District Court, E. D. Pennaylvania. February 17, 1882.) 

1. ABMmAi.TT^-CHABTEBEn OF Babge— Ownbk OP WHABr— Injdbt feom Ob- 

6TEUCTI0N m Dock— LiABniTT. 

Neither the charterer of a barge, nor the owner or tenant of a dock into which 
the charterer orders her, is liable for injury to the barge caused by the previous 
displacement of piles in dredging, if they had no knowledge or notice of the 
displacement, or any reason to anticipate it. 

2. Same — Nbwly-Debdgbd Docks. 

The évidence in this case hdd not to sustain libellant's allégation that newly- 
dredged docks were usually considered unsaf e for barges, on account of the tend- 
ency of the dredging-machine to pull up or uncover old legs or spiles. 

In Admiralty. 

Libel by Peter Hagan, owner of the barge William, against Will- 
iam Brockie and the American Steam-ship Company, to recover dam- 
ages for the sinking of the barge. The testimony disclosed the fol- 
lowing facts : The barge was chartered by William Brockie, who was 
shipping grain to Europe. It was to be used for the pnrpose of 
receiving grain from small vessels and unloading it into océan steam- 
ers of the American Steam-ship Company. The master was ordered 

*Reported by Frank P. Prichard, Esq., of the Philadelphia bar. 
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by Mr. Brockie to take the barge to a dock adjoining a private wharf 
owned by the Pennsylvania Eailroad Company, but used with the 
"^tter's permission by the American Steam-ship Company. After 
iying there a short time, a dredger arrived to dredge the dock, and 
the barge, by Mr. Brpckie's orders, proçeeded to another dock. After 
the dredging was completed, the barge, still acting under Mr. Brockie's 
orders, returned to the railroad company's dock, and while there was 
sunk by reason of two spiles which projeoted from the wharf, under 
the surface of the water, and which at low tide were forced through 
the bottom of the barge. Libellant produced testimony to the effect 
that newly-dredged docks are usually considered dangerous to barges 
because of the tendency of the dredging-machine to pull up or 
uncover old logs or spiles; that the master objected to entering the 
dock on that account;; and that he only yieldecj his objections upon 
the positive orders of, Mr. Brockie's agent, and a promise of indem- 
nityagainst damage. Eespondent introduced testimony to contra- 
dict both the danger and the promise. The évidence showed that 
respondents had no actual knowledge or notice of the existence of 
the spiles. 

George P. Rich, for libellant. 

WiUiams Carter and Mprton, P. Henry, for respondent Brockie. 

Henry G. Ward, for respondent the American Steam-ship Com- 
pany. 

Btjtlee, D. J. The libellant's case rests on his allégation of nég- 
ligence. The respondents were not insurers; but were bound to 
the observance of proper care. Dues the évidence show that they 
failed in this? The dock was dredged immediately before the 
barge entered. This is not only the usual, but the universal, method 
of removing obstructions and rendering the channel safe. How, 
then can the respoiidènts justly be charged with négligence? As 
respects Mr. Brockie, the libellant bas undertaken to show actual 
knowledge of danger. But even if the testimony appealed to is cred- 
ited, it falls short. It shows notice simply that the barge's master 
believed a newly-dïedged doCk Un8afe,,for sueh vessels. This was of 
no importance, and the master was justified in disregarding it, un- 
less the'beljef corresponds with common expérience. The libellant 
bas, howevèr, produced testimony to show that it does correspond 
with such expérience — that f reshly-dredged àofiks are frequently found 
to be imsafe for the entrance of barges, and that this is so well un- 
derstood that they are commonly subjected to inspection before such 
vessels enter. The testimony, when ail considered, in my judgment, 
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does not sustain the position. Its weight, I think, is clearly the 
other way. A number of witnesâes, of very large expérience, testify 
that they never heard of such danger, and that docks are never 
inspected after dredging, except to ascertain the depth of channel. It 
is probably true, as stated by one of the libellant's witnesses, (Patrick 
Powderly,) that bargemen entering such docks use their pôles to feel 
for obstructions, This is the kind of précaution, says this witness, 
that is taken, and that it is the only précaution he has known. It 
was resorted to by the barge in this instance; but unfortunately the 
disarranged pile was not discovered, Under the circumstances 
shown, and in view of common usage and expérience respecting the 
cleansing of docks, it would be unreasonable to hold the respondents 
guilty of négligence. They had no reason to apprehend the displace* 
ment of the pile ; it was a very extraordinary circumstance, — not to be 
anticipated, — and the injury resulting from it was, therefore, one 
against which proper care ^puld iiot guard. To hold the respond- 
ents liable under such circumstances would be to make them in- 
surers. 

This view of the case rehders an examination of otber questions 
discussed unimportant. 

The libel mnst be disitiissèd. 



McCann, Assignée, etc., v. Edward Conert & Son.* 

{Dùtrict Court, E. D. Louisiana. March, 1882.) 

Chabteb-Paktt— Obligations of Pakties to. 

The law places upon the owner of a vessel the obligation of a warrantor that 
the vessel is seaworthy. The charter-party declaring that the vessel was in 
good order and condition, the presumption is in favor of seaworthiness. The; 
charterer, therefore, assumes the obligation that the vessel will continue to be' 
capable X/o proceed on.her voyage, so far as relates to ail defects which could 
be ascertainéd by inspection, and the owner assumed.thç. obligation that the 
vessel would continué to be able to proceed, so far «s rqlated to latent defects; 
that if the jury found that the accident which intermpted the boat, namely, the 
breaking of the sbaft, was the resuit of a defcct which was ascertainable by in- 
spection, then the owner could recover ; but if of a defect which was latent, 
then the verdict must bo for the défendants. 

Joseph P. Homor, for plaintiff. 

Charlfis BtSingléton, Richard H. Browne, John H. Kennard, W. Wi 
Howe, S. S. Prentiss, and H. H. WaUk, for défendants. 

♦Reported by Joseph P. Hornor, Esq., of the New Orléans bar. 
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BiLLiNGS, D. J. Tliis case is before me on a motion for a new 
trial. The contention is as to the correctness of the instructions 
given to the jury. The court instructed the jury : 

(1) That the law plaeed upon the owner of a vessel the obligation of a war- 
liintei' that the vessel was seaworthy. (2) That in this case, since the'charter- 
paity declared that the " vessel was in good order," the presuniption was in 
favor of seaworthiness, and the burden of showing unseaworthiness was upon 
the charterer. (3) That the chaiterer under this agreement assumed the obli- 
gation that the vessel would continue to be capable to proceed on her voyage, 
so far as relates to ail def ects which could be ascertained by inspection, and the 
owiier assumed the obligation that the vessel would continue to be able to pro- 
ceed, so far as related to ail latent defects. (4) As a conséquence of thèse princi- 
ples of law and rules of construction, that if the jury found that the accident 
which interrupted the boat, namely, thebreaking of theshaft, was the resuit of 
a defect which was ascertainable by inspection, then the plaintifE could recover ; 
but if of a defect which was latent, then the verdict must be for the défendant ; 
and it left the entîre question to the jury,, and' refused ail instructions which 
asserted any légal presumptions as to whfether the accident was the rèsult 
of patent or latent defects. 

It appeared from the évidence that the -boat became disabled by 
the fracture of her shaft. The évidence as to whether that frac- 
ture happened from weakness in the : structure of the shaft, i. e., 
from want of cohesive power, or from stress brought to bear upon 
it in the course of navigation, was very fuU, and, in the opinion of the 
court, took the case entirely ont of the région of presumption arising 
from the absence of thig or that circumstance into the région of pos- 
itive testimony as to the strength or weakness of a shaft, and the jury 
were properly told thàt, in deciding as to the strength or weakness of 
the shaft, they must consider ail the testimony. There is no doubt 
but that in oases where the facts show simply a disability, -without 
précise évidence as to what part became disabled, or as to the situa- 
tion of that part of the vessel which became disabled, the court ought 
tiof direct the jury to the inquiry whether there was any: apparent or 
adéquate oanse sBpwû for the coming on of the disabiïity; but where 
the evidei)ce shows that the disability came from and consisted of a 
breaking of machinery, and numerous witnesses hâve testified as to 
the'étréflgth of the partictilar part which broke, the itiquiry is not to 
be determined by an inference as to the présence of external causes 
as an exclusive test, but the présence or absence of apparent cause 
nnjst 4be , oonsidôred. only in connection with the direct and positive 
évidence. Especiàlly is this true vrhere, als lin. this oasè, the cbarter- 
party déclares that the vessel is in good order,, and the burden is thus 
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placed upon the charterer, and he is concluded as to ail want of 
strength which could bave been discovered by reaeonable inspection. 

The issue, so far as relates to the charterer, was twofoid. If the jury 
found either that the accident was caused by a péril of navigation or 
by some unseaworthiness which was patent, the verdict must bave 
been against him. 

My conclusion is that there was no error in the instructions. It 
was a case wbere the court would bave erred had it directed the at- 
tention away from the direct évidence, exclusive to that wbich vas 
inferential. The inferential should bave been considered, but only 
along with the direct; and this is precisely wbat the jury were in- 
structed to do. 

As to wbether the verdict was against the évidence, the chief quès- 
tipn was wbether tbe sbaft broke from a latent or patent defect, 
The same issue, Jipôn similar, and.to a large estent, identical évidence, 
had been tried before the court in an equity cause, and tbe conclusion 
tben reached was the same as that to which the jury in this case 
arrived. 

The rule for a new trial is therefore refused. 
■ In addition to the cases cited I bave consulted Kimball t. Tucker, 
10 Mass. 195; Airey v. Merrill, 2 Curt. 1?; McGUvery y. Caj>6n, J 
Qiçay, 525; Çopk 7. Gowan, 15 Qiay, 288. 



The Hïderabad. 
(SiatHet Court, E. B. Wisconain. Janu&iy TeOTi 1882. j 

1. BAiiVAOB — Derbuct. 

Where a vessel was in jureij by a colMsion, and was thereby renderèd' so unsaf t 
ihat the master, mate, and crew sought safety bn ^he collidihg'vesael, leaviii'g' 
' the injured vessel to drift helpleâsly On thé Sea, bot intendiilg ià proceed to a 
port for the purpose of procuring a tug to rescue the wrecked vessel, and did 
actually procure à tug and retuïaed to the wrecked vessel, it is not a :case tech- 
inically of légal derelict. , ■ 

2. TOWAGE SBBVICBS^AS SAIVASE— RiGHT DP POSSBSSIOH'. 

Where a steam-barge sights a vessel at seadrifting helplessly.iiad in great 
péril, with a holestoye in herport quarter, her wlwel unshipped, ail berhead gear 
carried away, her sails toiai, her bpojn and bo^^prit hangjijg over her bow, and 
otherwjse injured, and gpes,to herrapsjstajice and tpws ,lie.^ to a,port pf safety, 
the flnders pf ,the wrecjiea vessel, baving bfigin^lly '|aken'lawiful possession oj 
her, bave thé rigbt as sàlvors tb retain ppssessipii nntil ttieîf just dèiîiBn'ds shall 
be paid, or until the vèSsel shàll be taken intff 'tite custody of the law preiiar- 
■ atory to the amount of salvagé bèing legally aistfértained. ' 



75Q FE^llEiBAIi BQPOBI^jB. 

3. Possession oF Salvkp V^SBEL., • , 

It is not permissible under sucli circumstances for the sàlvors to unreason- 
ably exclude the master and crew of the wrecked vessel f rom ail relation to and 
interest in the property should they return to her with means of her rescue. 

4. Salvage Compensation. 

Where the risk incurred by the salving vessel, and the danger to which the 
property emploj^ed by the salvors in rescuing the wreoked vessel was exposed, 
were not extraordinary ; the skill and labor employed in the rescue, though 
adéquate, were not of singular charactor; the time occupied, the value of the 
property saved, and the value of the salving vessel were not great, — it is nota 
case of the.highest order of perilous salvage service, so as to merit as compen- 
sation the moiety bf the property savéd. •■ 1 

Finches, Lynde (6 Miller, îor h.heHantH. . 

Markiiam é Noyés, for claimants. 

Dyee, D. J. This is a cause of salvage. Two libels hâve been 
filed— one by the owner of the steam-barge Alpeaa, and the other by 
her master and orew, in which last-mentioned libel the master of thôi 
barge Wenona joins. The paaterial facts are as follows: 

On Môndây, the seventh day of June, 1880, the Alpena, of which the 
libellant Bewick was owner and of which the libellant McGregor was master, 
having in tow the barge Wenona, of which the libellant ïucker vyas master, 
was on a voyage, from Bufîalo to ^ilwaulcee, and at about 7 o'clocK in 
the evening of that day, at a point in Lake Michigan south-w^st of south 
j4aiiiton isl'and 'and aboiit'ten or eleven miles ofl Pointe aux Becs Scie, 
the schooner Hyderabad was discovered in iadisàbled corl'dttîôn, with no bnb 
on board of her. The Alpena and her tow had arrived at North Manitou 
on the 6th, and on account of adverse weather had remained there under shel- 
ter until the afternoon of the 7th, when they resumed their voyage, sailing 
on a south-westeiiy course for Milwaukee. Both the Alpena and her tow were 
light. The testimony tends to show that the values of the Alpena and 
Wenona, respectively, were $40,000 and $18,000. 

The Hyderabad had beeù in collision with the schooner Ford Kiver. The 
former vessel had left Milwaukee on Friday evening, June 4th, laden with a 
cargo of abont 19,800 bushels of wheat, bounci for the port of Kingston. The 
Ford ïliver was golng to Chicago, loadëd with posts, ties, and telegraph pqles, 
and the collision occurred at about half past 4 o'clock on the morning of Sun- 
day, June6th. 

Conoerning the injuries sustained by the Hyderabad in the collision, one of 
the seaman on that vessel, sworn in behalf of the claimants, testifies: "The 
bowsprit, jib-boom, f oretop-mast, main-gallant mizzen galï, boat's davits, main- 
sail and the mizzen, were ail injured or earried away by the collision. There 
was a hole in the port cjuarter just forward of the nSizzen rigging; it was 
about eighteen inches to two feet in length, ànû àbout the breadth of one of 
her planks; the pjaiik waa brokèti ând bulged In. This breàk was about 
three to fpjir feet àbpye tjie, 4eep-load line. The watèi: went from this ]?ole 
into the kitchen, and froni;thej:e it leakeil down through the kitclien iloor 
into the hold." The same witness says that the Ford River struck the ,Hy- 
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darabad on tlie port side ofthe stem, foi-ward; that thè liole in fhe Hyderâi 
bad's port quarter was made by tlie posts projeeting over the rail of the Ford 
Eiver ; and that " when her bow swung off, that broughtlier stem in. Her 
head-stays and onr head-stays got entangled. The motion of the-vessels in 
the water, one rising and the other falling, caused the ends ofthe cedâT 
posts projeeting over the rail of the Ford River to strike the Hyderabad on 
her port quarter and thus made the hole." He says also that the Hydeya- 
bad's small-boat was broken, and that this was caused by the two vessels 
getting entangled and knocking the port davits away and pounding each 
other aft. 

Another of the claimant's witnesses, speaking of the injuries to the Hydér»- 
tad, says: " Ourbowsprit was carried away from outside the knight-head; our 
foretop-mast was carried away from the cap of the foremast heatl^ and of the 
maintop-mast the gallant pôle was carried away. Her foresail was tom; hér 
mizzen was tom; hermainsail was torn a little; her rail was lifted up off thfe 
fltanchions a little, forward on the port side. Aft, justforward ofthe mizzen 
rigging, on the port side, there was a plank bulged in; the wood ail remainèd 
there. * * • The false oovering board was started from the plank, about 
a foot in length and about an inch in the highest place, and then run ôfE to 
nothing at either end. The oakum was hot ail ont." 

The master of the Hyderabad testifles that in, the collision his vessel lost 
her bowsprit, jib-boom, head gear, foretop-mast, maintop gallant pôle, àud tWo 
Jibs; that the mizzen boom was broken, arid that the rail Was startéd a little 
fOTward, and one stanchion was cracked; that on- her port quarter the false 
«overing board was started, and the plank betweeu the covering board arid 
the false covering board was stove in. 

At the time of the collision there was a heavy sea running, and the imaster 
and crew of the Hyderabad, being fearful thatthelr vessel wo'uld sink, went 
immediately on board the Ford Ki ver. That the Hyderabad was then sup» 
posed to be, and was, in fact, in sùfflcient jeopardy to cause greatalarm, there 
«an be no doubt. For a considérable time the Ford Eiver remained- near he», 
and before leaving her thë master and mateôf the Hyderabad andtwo ofthe 
«rew of the Ford River attempted to board the Hyderabad, but thé sea was so 
heavy that the small boat could not lie along-side the latter vessel with safety, 
.and the atterapt was abandoned. Wilson, one of the crew of the Ford River, 
testifles that at thattime atug could not hâve gone along-side the Hyderabad, 
and that sometiraes as she rolled, her rail was under \vater. The testlaiony, 
however, tends to show that her hatches were then well secured and 'in good 
condition. . 

As ail further effort to relieve tbe Hyderabad, in existing circumstances, 
•was impracticable, the Ford Eiver set sail for the west shore of the Iake, tak- 
ing with her tbe Hyderabad's entire crew. The Hyderabad was then stand- 
ing head to the vvind and sea, with her main sail and staysail set, arid varions wit- 
nesses for the claimants téstify that she appeared to be riding th© seas easily, 
and Tvithout the appearance of being water-logged. 

The Ford River left the Hyderabad about 2 o'clookin theafternoon of Sun- 

4, '*iae 6th, and arrived off Manitowoc about half past 7 o'clock on the fol- 

Jwinsr morning. It is very clearly shown that the purpose of the master of 
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me Jtiyderabad, and of the master of the Ford River, in sailing directiy for the 
west shore of the lake was to reach a port where a tug could be obtained t<i 
go to the relief of the Hyderabad, and that thia was the intention of the mas- 
ter and crew of that vessel when they lef t her. It is, of course, apparent that 
they weut on board the Ford River, in the first instance, for greater personal 
aafety, and that they did not, up to the time when the Ford River lef t, regard it 
safe to attempt to remain on the Hyderabad, nor could they be otherwise than 
doubtful whether she would survive her extremity ; but it is clear that, when 
the tFord River lef t the scène of the disaster, the master of the Hyderabad had 
not abandoned the hope of reclaiming his vessel, and that his intention was to 
make every exertion in his power to save her. This is manifest from what 
followed, for ou arrivai at Manitowoe the mastera of the two; vessels weut 
directiy. to the telegraph ofBce and endeavored to engage a tug from Twp 
Rivera for immédiate service, and, on failing to acoomplish this, a tug from 
Milwaukee was sent for, which at once responded to the call for assistancie, 
and arrivfldat Manitowoe jn the evening of that day. The tug remainedî at 
Manitowoe that night, and at abouti 3 o'eloclî on the morning of the 8th started, 
with the crew of the Hyderabad, on s north-east course, in pursuit ofthat 



As before stated, the Alpena, while on her course to Milwaukee sighted the 
Hyderabad on the evening of Monday, the 7th, and nearly 30 hours had then 
elapsed from the time the Ford River had left the Hyderabad. The master 
of tb 6; Alpena testifles that when he found the wrecked vessel, her head gear, 
bowsprit, and jib-boom were carried away, and were hangingalong-side of.her; 
that her port side was in a broken-up condition, particularly above the plank 
sheer; " her fore-stay sail was set, foresail seemed to be hanging about deoks, 
torn «p, and in a very rough condition; mainsail was partly set, torn badly; 
mizzen sail in bad condition, boom carried away, small beats were gone. We 
afterwards found a hole in the port side. Her niaintop-mast was carried away 
and was hanging down in the rigging. Did not see any one aboard of her when 
I reached her; she had evidently been abandoned, and her decks I could see 
from the pilot-house under water amidship. * * * There was some sea 
running; she was roUing helplessly in the sea." This is the language of the 
Avitness. 

The mate of the Alpena, testifying as to the condition of the Hyderabad, 
Bays: "Her wheel was unshipped; ail her head gear carried away; her main- 
sail was ail torn, her foresail was lying unfurled on deck, her jib-boom and 
bowsprit were hanging over her bow, her mizzen boom or gafE was broken, 
her maintop-mast was gone, hanging down ; there was a break in her port- 
quarter, right under her covering board; I should judge the hole was in the 
neighborhood of two feet or eighteen inches long. * * * i think the hole 
was about the width of one plank ; this hole was, I should judge, three feet, 
if she lay still, from the water." 

There is other testimony on the part of the libellants as to the condition of 
the Hyderabad similar to that just referred to, and further showing that one 
of the vessel's pumps was ont of working order. 

The master of the Alpena ordered part of his crew to go aboard the Hy- 
derabad and to take measures to rescue her. The master of the barge Wenona. 
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and some of her crew, also went on board. Certain précautions were taken 
for tlie escape of those who went on tlie Hyderabad in case their safety should 
be threatened by sudden danger. In the then state of the weather there was 
in fact no spécial péril in the undertaking, but in ignorance of the précise 
condition of the Hyderabad it was naturally feared she migh't suddenly sink. 
After asoertaining ttie extent of her injuries, and the condition of her cargo, 
the crew of the Alpena, aided by some of the crew of the Wenona, put her 
pumps in working order, covered the break on her port quarter with canvas, 
adjusted her steering gear as best they could, and then got out a line and took 
hep in tow astern of the Wenona. It was quite a late hour in the evening 
when this was accoraplished, and the vessels then proceeded on a course to 
Milwaùkee,"moving slowly and càutiously, as there was yet some fear that 
the iSydérabad might swamp or capsize. 

While thvMjunde* way, betwepn 8 and 9 o'oloek on the morning of the 8th, 
the vessels were mafi bythe tbg which had left Manitowoc that môrning with 
the master, mate, and crew of the i^yderabad on board. The tug cjvme along- 
side the Hyderabad, and, the mate and crew went aboard of her. Xhe testi- 
mony tends to show that the tnaister of the HyHerabad iheii informed the 
master of thé Alpena that he' Was ttie chietf offlcër of the former vésael, and 
had corne with à' tûg to repossëss' her and take hèr in tow< The master oï the 
Alpena declined to surrender possession,, and asserted his clàim as a salvor. 
Some further negotiations werp attempted, in the course of which the master 
. pf the Hyderabad, clàims that he gave the master of the Alpena assurance that 
he should be adequately çpmpensated for his services, but they were unavail- 
ing, and thereupon the tug returned to the Hyderabad, took from her a line, 
and thus ail the vessels proceeded to Milwaukee, where they arrived at 10 
o'clock in the evening of that day. Prom the tiine the master and crew of the 
Hyderabad returned to her, until their arrivai in port, such joint eontrol was 
exercised over the yessel by them, and by the master and crew of the Alpena, 
as manifested a purpose to assert on one hand the right of salvors, and on the 
other the right of original authority and possession, temporarily lost, but now 
reclaimed ; and the same state of affairs continued, with référence to posses- 
sion, after the vessel was brought into port and until the removal of her cargo, 
which was completed on the aftemoon of Thursday, June lOth. 

I do not find that the Alpena, in going to the relief of the Hyder- 
abad, was obliged to materially deviate ïrom her original course, 
and the testimony tends to show that she lost from 11 to 12 hours' 
time in rendering the serviôe in question. There is serious dispute 
between the parties as to the péril the Hyderabad was in on account 
of water in her hbld, and as to the extent of the injury to her cargo. 
The testimony does not show, the précise proportions in bushels, of 
dry and wet wheat, but the witness Vance testifies that after the dry 
grain was taken out there remained in the vessel about 10,000 bushels 
of damaged wheat, as near as he could judge. The dry part of the 
cargo was éold for $9,016.87; the wet wheat was sold for $500; and 
v.ll,no.7— 48 
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the vessel, in her :damàged condition, w^^s appraised at $8,050; so 
that the entire value cJfi.vessel and cargo, after arrivai in port, may be 
said to bave been |il7;f)66.87. ' 

It is contended in behalf of the libellants tbat the Hyderabad, 
wben found by the Alpena, was in the fiill sensé of the law, dereliot. 
Sir Leoline Jenkins defined derelicts to be "Beats or other vessels 
forsaken or found on the seas without any person in them." Life of 
Sir Leoline Jenkins, vol. 1, p. 83. The case of the Hyderabad 
answered this description. Sir William Scott, in the case of The 
Aquila, 1 C. Eob. 41, said: "It is sufScient if there bas been an 
abandonment at sea by the master and crew, ■without hope of re- 
covery. I say without hope of recorery, becausa a merô quitting of 
the ship for the purpose of procuring assistance Irom shore, or with 
an intention of fetuming tO her again, is not an abandonment." In 
Rowe V. Brig, 1 Mason, 373, Judge Story said .that to constitute a 
derelict, in the seuse 6Ï the maritime law, "it is sufiScient that the 
thing is found deserted or abandoiied upon the seas, whether it arose 
from accident or neeessity or Yoluntary dereliction. Sir William 
Scott has declared that a légal derelict is properly whêre there bas 
been an abandonment at sea by the master and crew without hope 
of recovery. With the view, for 'wljich the wordjs 'without hope of 
recovery * are introduced, viz., to/^istinguish a temporary absence 
from a permanent abandonment, it might, pêrhaps, bave been more 
accurate to bave said an abandomént without an intention of return ; 
since the spes recuperàndi vaighi exisi, even though the abàndontnent 
1vere without such intention." ' ■','■', 

In The C oromandelf 1 Byrah. 208, Dr. Lushington said: "A njas- 
ter and crew abandon a vessel for the safety of their lives;.,he 
does not contemplate returning to use bis own exertions ; but the 
master hardly ever abandons a vessel on the coa0 without the ; in- 
tention, if he can obtain assistance, to save bis vessel. . That does 
not take away from the légal characterof derelict." ,-: 

In the case of r/ie JSee,rWare, 334, Judge Ware says: "Whena 
a vessel is found at sea, deserted, and bas been abandoned by the 
master and crevv without the intentiçn of returning apd resuming 
the possession, she is in the sensé of the law derelict." 

In the, case of The Islçind Gify, 1 Black, 128, it v?as hel4 by the 
suprême court that "to constit.ute a case of derelict the abandonment 
must hâve been final, without hope of recovery or intention tOTeiajrn. 
If the crew hâve left the ship temporarily, with the i^tentipn tp return 
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after obtainmg assistance, it is no abandonment, nor will the libel- 
lant be entitled to salvage as of a derelict." 

Tbus it appears that within the définition laid down by some jurists 
the libellants are right intheir contention as to tbe légal charaeter 
of the Hyderabad when she was found by the Alpena, but within the 
rule stated in the case of The laland City it is doubful wbether 
she was strictly and technically derelict. But although the master 
of the Hyderabad may be said to bave neither abandoned the spes recu- 
perandi, noT to hâve renounced tbe animus revertendi, she was at 
least quasi derelict. In the language of Judge Betts, in the case of 
The Gilpin, Olcott, 78, "she was apparently abandoned, and if her 
crew might hâve been absent, to procure assistance f rom other vessels 
and more force, their ability to return to the wreck, or the chance of 
affording any aid after tbe lapse of a few hours, must, in the then 
condition ofthings, hâve beeu most dubious contingencies." 

That the Hyderaba,d was in grave péril after the collision is appar- 
ent. She was out of sight of land, and was at the mercy of the élé- 
ments. Sbe had been deserted nearly 30 hours when the Alpena came 
upon her. When an abandoned vessel is thus found flqating at 
large on the higb seaç, there is, of course, the considération that, so 
far as any bénéficiai property of the owner isconcerned, it is in the 
utmost péril, — nearly as much so, when it happens to tum out tolerably 
seaworthy, as ifit were in bad order, because in anyevent the chance 
of recovery must be slight. The Howard, l Jjow. î, The libellants 
would hâve been guilty of a dereliction of duty, finding the Hydera- 
bad, as they didjhelplessly afloat on the lake, if ,they had not taken 
immédiate measures for her relief. When property is fonnd thus 
temporarily left to the mercy of the éléments, whçther from necessity 
or any other caupe, though not finally anbandoned and legally dere- 
lict, and the finder takes passessipn of it with the honafide intention 
of saving it for tjje owner, he will not be treated as a treapasser. On 
the çontrary, if by bis exertions he contributes materially to the 
préservation of the property, he will entitle himself to rémunéra- 
tion according to the merits of his services as a salvor. The Bee, 
supra. The relief of property from an impending perU of the sea by 
tbe voluntary exertions of those who are under no légal obligation to 
render assistance, and the conséquent ultimate safety of the prop- 
erty, çonjstitute a case of salvage. It may be a case of more or less 
merit, according to the degree of péril in which the property was, and 
the danger and. difficolty of relieving it. But thèse circumstauces 
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affeot the degree of tlie service, notits nature. Williamson y. The 
Biig Alphonso and Cargo, 1 Curt. 378. 

The service rendered by the libellants, or some of them, was, then, 
a salvage service, and the remaining question is, -what compensation 
should be awarded ? As was said by the court in the case of The (xilpin, 
supra, I do not think this is a case for extravagant compensation. 
Although the services "were well-timed, faithful, and highly merito- 
rious, and outrank a mère quantum meruit reward, yet they are not 
entitled to be placed in the highest order of perilous salvage services. 
Thé risk incurred by the libellants, and the danger to which the prop- 
erty employed by them in rescuing the Hyderabad was exposed, were 
not extraordinary. The skill showa in rendering the fiervice, and 
the labor performed, were^ adéquate, but not Of eingular character. 
The time occupied, the value of the property saved, aùd the' value 
of the libellants' vessels, hâve been stated. The more difficult ques- 
tion is, vfrhat was the degree of danger to wbich the -Hyderabad was 
exposed when she was found and taken in tôw by the Alpena? That 
she was in sérious péril immediately after the eoUisioni arid-that âny 
vessel, left'as she was tb drift at large; Mbject only to the uheèrtain 
éléments,» is in great danger, is appareùt. I am satisfied frorti the 
testimony, and from personal examiriatïon of the vessel madë after 
the arguments, that the water found in her hold obtained ingress 
thrdugh the break in her port quarter. At the time of the collision 
and for some time after a heavy sea was ruûning, and the break was 
not so f ar abovethe deep-load linô as tb be beyôûdthe reach-of the' 
waves ais the vessel roUed. The testimony on the part of the claiin- 
ants tends to show that within a few hours after the Ford River left 
the Hyderabad the wind changed aûd became light, and the seas run 
down; and the testimony of the libellants is to thé effect that when 
they èighted the ityderabad the sea had taken thefdtm ôf-à heavy 
dead swell, whibh was gradually subsiding. The pre^fson bbth eides 
show that after the Alpena had got well urider vfray with her tôw the 
weather became settled and very fine; and so continued until arrivisl 
in port. As to the depth of water iù the hold of thè Hyderabad therè 
is sharp oonflict in the évidence, but I iregàrd the testimony of the 
witnesses sworn on the part of the libellants ' as most teliable on the 
question. They testify that her pumps wete kept in- constant opéra- 
tion thronghout the night when she was taken in tbir, and until 8 
o'clock on the foUowing moming. "Thé mate'of the Hydéi'abad testi^ 
fies that when he and thé vessel's crew went aboard of her from thè' 
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tug there were two feet of water in her hold. That was after a night 
of continuous pumping, and the concurrent testimony of witnesses on 
both sides is that the pumps were worked more or less from that 
time until the vessel reached Milwaukee. How deep she lay in the 
water when discovered by the Alpena is net conclusively shown. Her 
scuppers appear to bave ,been in order after the collision, so as to per- 
mit the escape of water from her decks, and yet some of the libel- 
lants' witnesses testify that there was water on her decks when they 
boarded her. One fact is évident, that she was not so deep in the 
water as to make it impracticable to take her in tow, nor does there 
appear to hâve been much difficulty experienced— her pumps being 
kept in opération — in towing her into port. And yet it isi not to be 
forgotten that when her cargo was taken out more than one-half of it 
was found to be in damaged condition; and, of course, helpless ex- 
posure of the vessel to the sea, and of the cargo to the action of the 
water in her hold, would rapidly increase the injury to the cargo. ^ 
The witness Vance, who examined the. cargo after the vessel was 
brought into port, testifiès : 

"After the dry wheat was taken out the wet wheat was found ail througb 
the hold, and, if I remember rightly, the most of the wet wheat was aft and 
amidships, and I found it, in some places, wet five or six feet frein the bot- 
tom of the vessel, and in other places not so much. I judged that most of the 
water that came into the vessel came in through the hole on her port quarter 
where a plank was broken, near the water's edge." 

It was contended in argument, by claimants' counsel, that when the 
tug, with the master and crew of the Hydefàbaid, met the Alpena, 
the master of the Alpena should hâve yielded possession of the Hyder- 
abad, and that his refusai so to do should work a forfeiture of ail sal- 
vage claim, or, at least, greatly reduce it. The finders of the wrecked 
vessel having originally taken lawful possession of her, had the right 
as salvors to retain possession until -their just demands should be 
paid, or until the vessel should b.e taken iilto the' custody of the law 
preparatory to the amount of salv'age! being legally ascert^ined. The 
Gilpin, supra. At the same time it is not permissible. under such 
circumstancesfor the salvors tounreasonably exclude the toaster and 
crew of the wrecked vessel from ail relation to and intërest in the 
property; and in determining the amount pf salvage to be hère 
awarded, the court should také into considération the fact that the 
master and c^réw of the Hyderabad were Jin pny suit of her.with ft tug, 
and that they encountered her in tow of the Alpena within eight or. 
ten hours after she had been found, and accompanied her to port, as 



758 FEDIiBAL BEPOBTEB. 

a fact bearing upon the probability that she would bave been ultî- 
mately rescued by her own crew without the intervention of the Alpena. 

The libellants ask the allowance of, at least, a moiety of the value 
of the salved property. The claimants hâve tendered $1,500, but 
insist that the court should not award an amount exceeding $500. 
Considering ail the circumstances I shall allowas salvage thesum of 
$1,750. As questions are raised touching the alleged wrongful appro- 
priation by some of the crew of the Alpena of articles of personal 
property belonging to tbe cre\fr of the Hyderabad, and consequently of 
their right to share in the award now made, distribution will not ba 
ordered until f urther bearing on the question of apportionment. 

Decree accordingly. 

NOTE, 

TowAGE AS Salvage Service. Towing may be salvage service when per- 
formed In aid of a vessel in dlstress. The H. B. Foster, Abb. Adm. 222; TJie 
Reward, 1 W. Eob. 176; The Qraces, 2 "W. itôb. 294; Th6 Meg Merriles, 8 
Hag. Adm. 3461 The Jane, 2 Hag. Adm. 338; The Traveler, 3 Hag. Adm. 
370; The London Merchant, Id. 401; The Birdie.,7 Blatchf. 243; The Swift- 
sure, 4 Fed. Réf. 463; The Mary E^ Long, 7 Fed. Rep. 364. Although an 
abandoned vessel might hâve been saved by her crew retuming to her, had 
the steamer not gone to her aid, it is a case of salvage. The Joseph C. Gfriggs, 
1 Ben. 83. T{\king in tow a vessel disabled and in distress cannot be compared 
to an ordinary towage service, {The Rehecca Clyde, 5 Ben. 103 ; T?ie Charles 
Adolphe, Swab. 153; The Paris, 1 Spinks, Ec. & Ad. 289;) as where a vessel 
has received injury or damage. The Saragossa, 1 Ben. 551. It is sufBcient 
if the damage or misfortune might expose the vessel to destruction, Id. The 
Cornélius Gimriéll, 16 Law Rep. (N. S.) 677. A situation of actual appréhension, 
though not of actual danger, makes a case of salvage compensation. The 
Joseph C. Gh-iggs, 1 Ben, 83 ; The Raikes, 1 Hag. Adm. 247 ; The Henry Ewhank, 
lSamn.4Ô0. 

Dereliot. To constitute a case of derelict the vessel must bave been flnally 
abandoned, (Tyson y. Pryor, 1 Gall. 133; The Island City, 1 Black, 121; 
The Jenny Lind, Newb, 449 ; The T. P. Leathers, Id. 421 ; The Ida L. Howard, 
1 Low. 7 ; The Sarah Bell, 4 No. of Cas. 147,) without hope of recovery and 
without intention of returning to it. Th^ EUzabeth and Jane, 1 Ware 35 ; 
The Boston, 1 Sumn. 328; The Erhulous, Id. 210; The Henry Swbank, Id. 
400; The H. B. Foster, Abb, Adm. 222; TAe Allacapas, 8 Ware, 65; The 
Aquila, 1 C. Rob. 82 ; T?ie Leander, Bee, 260 ; L'Espérance, Dods. 46. The 
mère quitting of the ship to procure assistance, and with intention to return, 
is not an abandonment, The Emulotis, 1 Sumn. 210; The Island City, 1 Clifl. 
224 ; The Boston^ 1 Sumn. 328 ; The Beaver, 8 C, Rob. 92. Salvage was allowed 
in a case where the vessel, with Its cargo, was f ound water-logged, abandoned. 
and apparently-^though in fact not— ^derelict, The Senator, 1 Brown, Adm. 
872. 
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Possession BT Salvors. A vessel, in point, of fact, for 12 or 14 hours in 
a condition where her instant destruction is menaced, and the lives of those 
wlio migiit remain on board were greatly jeopardized, may be rightly taken 
possession of by salvors. The John Gtlpin, Olcott, 80 ; Tlie Vodge Healy, 4 
Wash. C. C. 651. TJnless a yessel tas been utterly abandoned, and is in con- 
templation of law a dereUct, even bona flde salvors hâve no right to the 
exclusive possession, and are bound to give up charge to the master on Ms 
^ppearing and claiming charge, rfta Cfeorae, 6 Fed. Réf. 517. — [Ed. : 

See The Sandringham, WFed.Bxip. uni note, 656; M. 684; 71« £«??»<<;, H. 685, and note; Id.6^| 
McConnochic T. Ktrr, 9 Fjcd. Rep. 60; ZA« Pljimouth Boek, Idk 413; Tlu Emily B. Bouder, 16 Blatchf. 
.186} 7%< £2/or3,lLD8b.650. 



The Minna. 

{Diitrkt Court, E. D. Miehigan. May 1, 1882.) 

Sbambns' Wagbs— Fishing Voyage— Actioh againbt Vebhel, 

Persons employed upon à âshing tiig, eolely for the purposë of catching ând 

pteserving flsh, are entitled to proCeed against the vessel for the' TBCoVery Of 

■ théir wages, notwithatanding the fact that they take no part in the navigation 

of the vessel, and that an incidental portion of their dutles is perforined on 

shore. 

In Admiralty. 

This was a libel for services performed as fishermen on^ board the 
Minna. The testimony showed that the Minna was employed solely 
in fishing, running eut from Alpena every morning, f rom 15 ■ to 25 
miles, to the fishing grounds, throwing her nets and making a lift or 
-catch of fish, ànd returning the same evening to port, where the fish 
were discharged and prepared for market. Her crew consiâted sim- 
ply of a master and engineer. Libellant took no part in the naviga- 
tion of the vessel, but was employed solely as a fisherman. His con- 
tract required him to go ont with the tug every day, to set and lift the 
nets, clean the fish, discharging the catch and reeling the nets on 
.shore. He also lodged ashore at night. 

F. H. Canfield, for libellant. < 

John C. Donnelly, for claimant. 

Bbown, D. J, At first bluèh I was inèlînèd to Ibe opinion that 
îibellant's services, not beittg maritime in thëir character, were not 
such as to create a lien upon the vessel. ïhe earlier cases collated 
in â Parsons, Shipping, 185, indicate ,that mère landsmen hâve. no lien 
unless their labors contribute to the préservation or navigation of the 
-ship, or to the sustenance or health of the ereW. See,' also, Gurney 
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V. Crockett, Abb. Adm. 490 ; Cox v. Murray, Id. 340. But, upon reflec- 
tion, I am satisfied the sounder prineiple is that stated in Ben. 
Adm. § 241, and The Océan Spray, 4 Sawy. 105, viz. : that ail hands 
employed upon a vessel, except the master, are entitled to a lien if 
their services are in furtherance of the main object of the enterprise 
in which she i" engaged. Any other rule would put large classes of 
persons employed upon steam-boats outside the pale of admiralty 
law. I hâve never heard it questioned but that the deck hands of a 
lake propeller, whose duties are simply to loadand discharge fuel and 
freight, as well as the stewards, waiters, cooks, and chambermaids of 
passenger steamers, are entitled to proeeed in rem for their wages, 
though none of them performed services of a maritime character. So, 
I take it, if men should engage upon a whaling voyage solely for their 
skill in finding or catching whales, or trying out oil, they would be 
regarded as mariners, and be entitled to the same remédies as the 
crew, though they took no part in the navigation of the ship. The 
test is whether the services are for the benefit of a vessel engaged in 
commerce and navigation. If there be a failure in either respect, 
viz., in the character or in the nature of the ship's employment, there 
is no lien. 

I do not regard the fact that libellant slept upon shore at night, 
and there reeled out and mended the nets, as qualifying in any way 
the nature of his contract. Thèse services were merely incidmtal 
and subsidiary to his main contract. The Canton, 1 Spr. 437; The 
Mary, Id. 204. 

Upon the faets I think that libellant is entitled to recover. The 
testimony of both himself and the master shows that he was hired 
at $35 per month. The burden of showing that he was hired for 
the entire season, and that he deserted the ship, is upon the claimant, 
and I do not think he has established thèse facts bya prépondérance 
of testimony. 

A decree will therefore be entered in favor of the libellant. 

JN^OTE. Ail persons employed on a vessel to assist in the main purpose of 
the voyage are mariners, and are included under the name of seamen, {The 
Louisiann, 2 Pet. Adm. 268; Tumer's Case, 1 Ware, 88; The Brandywine, 
îfewb. 5; The Highlander, 1 Spr. 588; Wolmrton v. Lacey, 18 Law Rep. 
672; Wheeler v. Thompson, 2 Strange, 707; The Jane and Matilda, 1 Hagg. 
Adm. 187 ; The Prince George, 8 Hagg. Adm. 376 ;) and hâve a lien for their 
wages, {The Océan Spray, 4 Sawy. 105.) It was not limited to acts done for the 
benefit of the ship, or in the actual performance of seamen's duties. Ringold 
V. Cracker, Abb. Adm. 346; Reed v. Canfleld, 1 Sumn. 195. Any service is 
maritime if substantially to be performed on water within the ebb and flow of 
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the tide. The D. C. Salisbury, Olcott, 73. So the clerk of a steamboat is a 
seaman, (The Sultana, 1 Brown, Adm. 13; The Superior, Gilp. 514; The 
Prince George, 3 Hagg. Adm. 376; Mills v. Lon.g, 2 Dods. 105; Wilson v. 
OMo, Gilp. 505; Ross v. Walker, 2 "Wils. 264;) so cabin boys, cooks, (Allen v. 
Hallttt, Abb. Adm. 576; The Mentor, 4 Mâsou, 84; TAe Orozimbo, Abb. Adm. 
576; The Chcules F. Ferry, 1 Low. 475; The Thomas, Bee, 86,) carpenters, 
(The Louisa, 2 Wood. & M. 53; The Lord Hobart, 2 Dods. 103,) pilota, (The 
Molian, 1 Bond, 267 ;) stewards, chambermaids, (Qurnep v. Crockett, Abb, 
Adm. 459;) and female cooks are mariners, (Ourney v. Crockett, Abb. Adm. 
492.) The maxim that frelght is the mother of wages does not apply to a 
flshing voyage. 2'Ae Océan Spray, 4 Sawy. 105. — [Ed. 



The CELEariAL Empibe.* 

{Diitriet Court, E. D. New York. April 28, X882.) 

CoM.isioN — Damages — Interest — Demxtkragb— Costs. 

Where an action, which was brought for damages resulting from coUigion 
between a ship anda schoonerlying at the end of a pier.wasnot moyedto trial 
by the libellant for 12 years, and the ship was then found guilty of négligence 
in regard to the position of her fondera when the vessels came together, and 
npon report of a commissioner as to the damages exceptions were filed, McZ, 
that it was proper to allow as damages the .whole cost of repairing the 
schooner, instead of only the cost of repairing the sail broken by the ship's 
fender; that interest on the disbursements was properly allowed, it having 
been within the power ol the claimant at any time to obtain a hearing and 
décision of the'cause ; that the demurrage claimed was not properly proved and 
should be disallowed ; that the delay of the libellant to bring his action to hear- 
ing for 12 years justifled the refusai of costs. 

Benedict, Taft dt Benedict, for libellant. 

S, M. Parsons, for respondent. 

Benedict, T>. J. This case cornes before the court upon exceptions 
to the commissioner's report of the atnount to which the libellant is 
entitled by virtue of an interlocutory decree rendered herein, June, 
1880. A différence of opinion between the advocates as to the effect 
of the interlocutory decree makes necessary some restatement of the 
groTinds of the court's décision upon the merits. The action is to 
recover damages pustained by reason of an injury done by the ship 
Celestial Empire to the schooner William Henry while the latter was 
lying at a pier. It was proved at the trial, and found by the court, 
that the ship was guilty of négligence in coming along-side the 
schooner. This négligence consisted in coming against the schooner, 

•Bee 2 Fed. Rep. 651. 



762 



J'EDEBAL EEFOBXKB. 



having out heavy wooden fenders sô arranged as noi to catch the sîde 
of the schooner -when the vessels came together. The result was that 
when the two vessels came together oiïô of thèse fenders caught the 
plank sheer of the schooner, mashed it' some, jumped off, and then 
canght the rail, -which, of course, was hroken hy the pressure. It was 
also found by the court that the négligence which eaused the injury 
to the schooner did not consist in the rateof speed at which the ship 
was tobying whën she came along-side the schooner, and that thé 
forcé witÏÏ which the ship struck the schooner would not hâve eaused ' 
damage if the ship had been guilty of no négligence in respect to the ' 
fenders. But it was not found that the only resuit of this négligence 
on the part of the ship was the breaking of the sail of the schooner. 

It may be, as now contended on behalf of the ship, that arrîinging 
the large fenders so they would not bring up on the beam ends of the 
schooner prevented the schooner from receiving greater injury than 
she would if the f ender that junàpéd from thë plànk sheer had brought 
up on the schooner's beam enda ; . but the évidence did not, in my 
opihioh, ijfarraht such a çonclhéibn, and no such détermination was 
made. ÔQ,the contrary, the interlocutory decree proceeds upon the 
ground that in the absence of négligence in regard to the fender, the 
force with which the ship struck the schooner would not hâve eaused 
injury to the schooner. Thé opinion of the court is, perhâps, not as 
clear as it might hâve been, but the idea intended to be conveyed was 
that the libellant could recover for any injury to the schooner result- 
ing from the négligence of the ship in the matter of the fender. 

In the absence of any testimony showing that the breaking of tha 
schooner resulted from a différent cause, the inferenee must be that 
such breakage was eaused by negleot on the part of the ship, either 
in the matter of speed or in the matter of the fender. It was my 
opinion that the latter was the neglect that eaused the injury, and the 
interlocutory decree was intended to award the libellant ail the dam- 
ages resulting from that neglect. The commissioner was therefore 
right in allowing the cost of repairing the injury done to the schooner. 
Such injury appears by the évidence to hâve been the resuit of the 
neglect in regard to the fender. The first, third, and fourth excep- 
tions are therefore overruled. 

The fifth exception is to the allowance of interest on the disburse- 
ments made in repairing the schooner. The ground of this exception 
is that the delay of the libellant to. bring his cause to trial has been 
unreasonable; and should be held to amount to a waiver of interest, 
at least after the expiration of six years. But the delay to bring on 
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the case for tïial, extraordinary as it is,*' 'âiffords no ground dn ■whieh 
to refuse interest, because it was at ail times open to the claimaut 
to bring on the case. In the admiralty both parties are actors. 
Net having done so, he is without ground to ask a refusai of interest. 
This exception is therefore overruled. The seventli exception is to 
"the allowance of demurrage, on the ground that the libel makes no 
claim for demurrage. The libel claims damages to the amount of 
f 600 and upwards, and fails to specify any of the items. This aver- 
ment is sufficient to support a decree for the loss of time as well as 
oost of repairs. It is évident that the elaimant was not misled. It 
was optional with him to obtain a more spécifie averment, by excep- 
tions, if he desired. The remaining exceptions relate to the allow- 
ance of $140 as demurrage. Thèse exceptions will be allowed. Upon 
the proof I do not think .the libellant entitled to any allowance for 
demurrage. 

The decree will, therefore, be for the amount of the bill of repairs 
and interest, being the sum of $626.33. I mark my disapproval of 
the delay on the part of the libellant to bring his cause to trial by 
xefusing him costs. 



The Henry Frank.! 
(Circuit Court, E. D. Louisiana. November 17, 1881.) 

TOWAGE, AS SALVAGE SERVICE. 

Wherea Hteam-boat valued at from $35,000 to |40,000 in a gale of wind broke 
Irom her landing in the harbor, and without any steam or other propelling 
machinery, and with only a watchman on board, drifted down stream to her 
own péril, and that of the shipping in the harbor, when two tugs went to her 
assistance, and towed her, after much trouble, to a place of safety, it was asal- 
vage service, and $300 was deemed a just compensation,— three-eigbths to the 
men and flve-eighths to the boat. 

Appeal in Admiralty. 

Joseph P. Hornm- and F. W. Baker, for libellants. 

B. Egan, for claimants. 

Pardeb, C. J. Out of the conflicting évidence in this case enough 
can be ascertained to show that on the fourteenth of April, 1879, at 
about 9 o'clock p. m., the steamer Henry Frank, a large steam-boat, 

*Answer filed December, 1867 ; cause tried February, 1880. 
fReported by Joseph P. Hornor, Bsq., of the New Orléans bar. 
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worth from 135,000 to $40,000, in a gale of wind blowing at about 
3é miles per hour, broke away from her landing in tliis harbor, and 
without any steam or other propelling machinery, with only one man 
on board, was blown and drifted down tlie stream, to her own péril 
and the péril of other shipping in port. The watchman on board 
rung his bell for assistance, and two tugs, the N. M. Jones and the 
Maud Wilmot, went to her relief, got lines aboard, and towed her, after 
much trouble, in shore to a place of safety. The night was dark and 
the river rough; the service requested and rendered was valuable and 
necessary ; and there was something more than ordinary risk and péril 
to the beats and men rendering the service. Yet the fact that the 
Canal-street ferry-tug Jerry was running, shows that the service can 
hardly be classed as dangerous. The évidence is conflicting as to 
wbich tug-boat first arrived, and wMch :çendered the most efficient 
service, but I do not think it necessary to go into the question. The 
ship was adrift and helpless, and the libellants rendered services in 
picking her up and landing her in safety, and there can be no doubt 
of their claim for compensation as salvors. The district judge bas 
allowed $300, — three-eighths to the men, and five-eighths to the boat, 
— and I see no reason to disturb his judgment, unless it should be as 
to the rate of distribution between the libelling boat and the crew ; but 
this is not asked, and the rate may be ]ust, considering ail the circum- 
stances. 

Let a decree be entered for the libellants the same as in the dis- 
trict court, and for costs in both courts. 

Both parties had appealed. 
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UNITED STATES SUPREME COURT. 



Time— Fractions of a Day— Bonds in Aid of Bailroads. 

TowN OF LoTnsvH-LE V. PoKTSuouTH Savin&s Bakk, 13 Lavv Eep. 193. 
An élection was held in a certain township in the state of Illinois on the second 
day of July, 1870, in which a donation was voted to be raised by spécial tax 
in aid of the constractlon of a raiiroad by the issuance of bonds. On the 
same day the people of Illinois voted in favor of the adoption of a new consti- 
tution, the second section of the fourteenth article of which was separately 
submitted, and is in thèse words: "No county, city, town, township, or other 
municipality shall ever become a Bubscriber to the capital stock of any raii- 
road or private corporation, or make donations to or loan its crédit in aid of 
any such corporation: provided, however, that the adoption of this article 
shall not be construed as affecling the right of any such municipality. to make 
any such subseriptions where the same hâve been authorized under existing 
laws, by a vote of the people of such municipality prier to such adoption " 
The question in the case was whether the act of the town in voting for the 
issuance of the bonds was aflfected by the provision of the constitution which 
was passed oil the same day that the vote was taken, The case was brought 
up to thé suprême court in error to the circuit court of the United States for 
the Southern district of Illinois, and was decided in January, 1882, Mr. Justice 
Harlan delivering the opinion of the court aflarming the judgment of the 
lower court, to the eflect that the law doea not, in gênerai, take cognizance of 
the fractions of a day;. but courts may do so when substantial justice requires 
it. The section of the constitution above referred to went into opération on 
the second day of July, 1870, but it did not invalidate township bonds issued 
in aid of a raiiroad corporation pursuant to an élection held on that day at an 
hour prior to the closing of the poils of the gênerai élection at which the peo- 
ple of the state voted on the adoption of the constitution — the bonds to bc ap- 
plied in discharge of a donation voted prior to said élection, to be paid by 
spécial tax. 

W. J. Henry, for plaintiff in error. 

S. M. CuUom and T. C. Mather, contra. 

The cases cited in opinion were: Concord v. Poi-tsmouth Sav. Bank, 92 UT. 
S. 625; Fairfleld v. Co. of Gallatin, 101 U. S. 50; Richards v. Doiiagho, 66 111, 

(765) 
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74; Wright v. Bisliop, 88 111. 304; Grosvenor v. Magill, 37 111. 240; Arnold v. 
U. S. 9 Cranch, 119; liiehardson's Case, 2 .Story, 571 ; Lapeyre v. U. S. 17 Wall. 
198; U. S. V. ISTorton, 97 U. S. 170; Burgess v. Salmon; Iâ.-381; Kennedy v. 
Palmer, 6 Gray, 316 ; People v. Clark, 1 Cal. 406 ; Wranghain v. Hersey, 3 \Vils. 
274; Combe v. Pitt. 3 Burr. 1423; Harter v. Kernochan, 2 Morr. Trans. 2S5, 

Common Carrier — Connecting iiines— Liabillty. 

St. Louis Ins. Cô. ». St. Louis, Vandalia, t. H. & l. K, Co. ip Wnsii. 
Law Kep. 323. In error to the circuit court of theXfnited States fov thy 
eastern district of Missouri. The gênerai question presented by this case 
relates to the liability of the défendant for the value of certain cotton, part 
of shipments made at St. Louis for Liverpool, and which, having passed over 
defendant's road, thenoe over the Unes of other railroads, was destroyed 
by an accidentai tire in Jersey City, while in the custody;of the Evie Railway 
Company for delivery ,to an océan steamer for further transportation., The 
•décision of the suprême court wàs; irendered at the Octdber term, 1881, Mr. 
Justice Harlan delivering the opinion of tlie court affinning the judgment 
of he lower court, to the effect: A common carrier of merchandise, in the 
absence of a spécial contract, express or implied, for the safe trausportation of 
goods to their destination, is only bound to carry safely to the end.pf its line, 
and there deliver to the next carrier in the route. Where the custom was to 
make a way-bill over its own road, it does not show an undertaking to trans- 
port beyond the terminus of its line, and such an untertaking cannot be im- 
plied from the fact that the wày-bills on their face iudicated that the cotton 
wasconsigned to parties beyond its terminus. No arrangement between a 
dispatch company, undertaking to forward goods, and sundry railroad com- 
panies whose Unes terminate at a given point, whereby the latter separately 
agrées to carry ail goods for transportation of which the former should con- 
tract, at established tarifl rates furnished by the railroad eompanies, will raise 
an implication of an agreement to carry beyond the terminus of their re- 
spective routes. Nor would such an arrangement in volve joint liability 
upon the part of the railroad eompanies, or make them partners, either inter 
sese or as to third parties. 

The cases cited in the opinion were: New Jersey St. Nav. Co. v. Merchants' 
Bank, 6 How. 383; Railroad Co. v. Manufg Co. 16 Wall. 328- York Co. v. 
Central Railroad, 3 Wall 113 ; Railroad Co. v. Pratt, 22 Wall. 129. 

Iiife Insurance. 

Kniokerbookek Life Ins. Co. ■». Foley, 13 Law Rep. 577. In error to 
the circuit court of the United States for the district of South Carolina. This 
iiction was brought to recover the amount of the policies and of premium 
overpaid, with interest. It was commenced in a state court, and, upon appli- 
cation of the Insurance company, was removed to the Uuited States circuit 
cotirt. The company admitted the issue of the policies and the payment of 
the premiums, but set up as a defence that the plaintiff and the insured did 
not make true and correct answers to the questions, whether : the party in- 
sured was of temperate habits, and had always been so. The case was de- 
cided iu the suprême court on March 3, 1882, Mr. Justice Field delivering the 
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opiniion of ithe court aflh-ming the judgment of the lowœ^ccmrt. The instinic- 
tion :that ail the représentations! in the application for the policy of Insur- 
ance are warranties!that such représentations are truè,.and that if the jury 
flods from the évidence that the habits of the insûued at' the time of, or at; 
fui^ time prior tOj the application wére not temperate, then the answers made 
by him'to the questions, "Are you a man of temperate habits?" "Hâve 
you always.l3een80?" were untrue.j^d the,policy,wa8.void; but if the jijry 
fip5}a that hjft h^its, in the usualspr^inary, and .everj'^day routine of life^ 
vrerè temperate, tlien such représentations were not untrue within the 
meaning of the policy, although they may find that he had an attack of de- 
Urium tremem resulting from an excBptioUal in<itilgence in drink priori to the 
issuapcOiOf the poJîcy,-—correctly présents the: law of. the case. 

- A. G. Magrath, fërplaintiflE in error. • 
J.:B. Kennedy anà Mr. Bryafi, eowfrft. 

■ The case citéd in the of>ini6iï was New Jersey Xife Ins. Co. v. Baker, 94 
UV-S. 610.-- ■•'• '■' ■ '■ ■■ ^''' ' 

PartDership— Real Éstàte. 

Shanks ».-Klein,)10 Am.L. Eec. 593. This viras an appeal from the cir-' 
cuit;court;of thé tînited States' for the soutlierh district of Mississippi. Thoi 
case wa» decided in the^upreme court of the United States at the Oetoher 
term, 1881, Mr. Justice Miller delivering the opinion of the court afflrming 
the deeree of the circuit court, to the effect that real estate purchased witli 
partnership funds for partnership purposes, thougli the title be taken in the 
individual name of one or both partners, is flrst subject to the partnership 
debts, and is then to be distributed among the copartners according to their 
respective rights. ïhe possessor of the légal title in such cases holds thei 
property in trust for rthB ;purposes of the copaitnership; and in case of the 
dissolution of the copartnership by tlie death of one of its members, the suk-; 
vivor, who is charged with the duty of payiiig the debts, can dispose of this 
équitable interest, and the purchaser can compel the heirs at law of the de- 
ceased partner to perfect the pui^chase by conveyance of the légal title in a 
court of equity. 

The cases cited in the opioion vyere . Dyerv. Clark, 6 Metc. 662; Delmonico 
V. Delmonico, 2 Sandf. Ch. 366; André w's Heirs v. Brown, 21 Ala. 437; Du- 
puy V. Leavenworth, 17 C;'J. 262; Markham v. Merritt, 7 How. (Miss.) 437; 
Fereday v. Wightwick, 1 B. & Mylne, 45; S. G. 1 Mylne & K. "649, 663; 
Bropm V, Broom, 3 Mylne & K. 443 ; Cookson v. Cookson, 8 Sim, 529 ; ïowns- 
hend V. Devaynes, 11 Sim. 49b. notes. 

Bill of Exchange^Pleading. 

Hitchcock v. Btjchanan, 25 Alb. L. J. 410. This was an action of as- 
sumpsit brought by the indorsee of a bill of exchange drawn by a coinpany 
and signed by its président and secretary. It was brought up in error to the 
circuit court of the United States, for the southern district of Illinois, and was 
decided April 10, 1882, by the suprême court of the United States, Mr. Justice 
Cfray delivering the opinion of the court, and affirming the judgment of the 
lower court ondemurrers flled on the groimd that the instrument declared on 
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was the bill of a company and not of the défendants. Where thé bill of ex 
change declared on is manifestly the draft of a company, and not of the indi- 
viduals by whose hands it is subscribed, it cannot be held to bind the agents 
personally, and an allégation that défendants made " their" bill of exchange 
is inconsistent with the terms of the wrïting sued on and made part of the 
record. 

The cases cited in the opinion were: Sayre v. Nichols, 7 Cal. 536 ; Carpenter 
V. Farnsworth, 106 Mass. 561 ; Dillon v. Barnard, 21 WalL 430; Binz y. ïyler, 
79111.248. 

Patents for Inventions — Prior Knowledge and Use. 

ViNTON V. Hamilton, 21 0. G. 557. Appeal from the circuit court of the 
United States for the northern district of Ohio. The décision of the su. 
preme court was rendered January 8, 1882. Mr. Justice Woods delivered the 
opinion of the court, to the effect that the patent granted for an improvement 
in the manufacture of iron for furnace slag was invalid, in view of facts de- 
veloped by the testimony as to knowledge and use of the Invention therein 
claimed by others prior to the invention or discovery of the patentée, and that 
in a proeess of reducing slag the application for the flrst time to a cupola fur- 
nace to accomplish the same end is devoid of invention. When appiied to a 
cupola furnace the cinder-uotch performel the same function ia the same 
way. 

A. G. McCallUm, for appellants. 

T. W. Sanderson, for appellees. 

Case cited: Pearce v. Mulford, 102 U. S. 112; 

Assignment — Contest — Matter in Dispute. 

Chatfield v Botle, 4 Morr. Trans. 81. Appeal ftom the circuit court of 
the United States for the western district of Tennessee, decided in the suprême 
court on March 8, 1882, Mr. Chief Justice Waite delivering the opinion of the 
court to the effect, that where certain creditors of a mercantile firm, secured 
by assignment, briug a suit on behalf of ail creditors secured thereby to set 
aside a prior assignment, and on an adverse décision appeal, the matter in 
dispute is not the whole amount of the fund in court, but simply their pro- 
portionate share of the fund that would be realized in the event of their suc- 
eess, and no part of the fund that would go to creditors, not before the court, 
can be taken into account. 

The cases cited in the opinion were: Terry v. Hatch,93 U. S. 44; Seaver v. 
Bigelows, 5 Wall. 208 ; Rich v. Lambert, 12 How, 347 ; Oliver v. Alexander, 6 
Pet. 143; Stratton v. Jarvis, 8 Pot. 4; Paving Co. T. Mulford, 100 U. S. 148. 
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Ï>ABTBE I?. Thomas and others. 
(Circuit Court, W. D. Tennessee. April 24, 1882.) 

1. Equitt— JuKiSDiCTioN — Clouds ON TiTLE — Tkusts— WiLLs— Amenduent op 

Bill— Kev. St. } 954. 

Although a fédéral court of equity, in Tennessee, may not hâve the same 
jurisdiction the state courts hâve to entertain a bill hy a party eut of possession 
to remove ciouds from the plaintiil's title; it has undoubted jurisdiction to 
enf orce the trusts of a will at suit of a cestui que trust who has been deprived of 
possession by a breach of the trust, and a bill f ramed under the state practîce 
may be amended in its prayer to conform to that Jurisdiction, and will not be 
dismissed for that defect. 

2. BamE— PlEADING— iMPBRPEOT EXH.rBIT— EfFECT on DBMXTKBiaî. 

The broad allégation of a bill that a trustée has been by decree of court sub- 
stituted for the original trustée, who resigned, cannot be qualified on demurrer 
by référence to the decree itself , detached from the record of the proceeding, and 
found with the bill in this case, not even if it can be treated as an exhlbit to 
the bill, where the bill promises to produce the record in évidence at the hear- 
ing. 

3. Wiix— Construction — Equitable and Lboal Estatbs— " Ube " and "Ben- 

EFIT." 

Where a testator devised property to his sons as trustées for his daughter, 
employing the words " and for her beneflt and for her use," and directing that 
' ■" after her death the whole legacy to be divided among her children, if any," 
and if she died without issue to the testator'g other daughters, with power in 
the trustées, " if they think proper," to sell the property "for her beneflt," 
and " to assist her," with similar devises to trustées for other daughters, " for 
their support and l)enefit, ' ' and " for her spécial use and beneflt," Md, that the 
daughter took an équitable life estste in the property, with remainders over, 
according to the directions of the will, and that the confusing employment of 
the words "use," " beneflt," and the like, and the grant of the powers vested 
in the trustées, did not reduce her interest to a mère usufruct in their discré- 
tion. 

4. Same— HusBAND and WrPB— Husband's Intbbest — Tennessee Code, f 2481. 

Where a wife has, under the trusts of a will, an équitable life estate in land, her 
hiisiiand has, at common law, a right to the rents andproflts; but he bçing 
dead when the bill was flled, it becomes unnecessary to détermine the précise 
effect of the statute of 1850 (Tennessee Code, j 2481) on his interest, where the 
marriage took place prior to the statute, as it does not affect the question of her 
right to flle the bill to recover possession, in its relation to the statute of limit- 
ations, but only the extent of the relief to'which she may be entitled, on the 
final hearing, in taking any account of the rents and profits that may be or- 
dered. 

5. TiîDSTEEs — Résignation — Discrbtionabt Powbbs — Substitutbd Trustée. 

Wliere a wiU gave the trustées named power to sell the property deviséd to 
them in trust, " if they think proper, and it should so happen that some of the 
property ought to be sold for the benefit of the daughter, so as to buy her some 
negroes or other property to assiBt her," hdd, that the power was personal and 
discretionary in the trustées named, and, on their résignation and the substitu- 
tion of a new trustée, did not pass to him. 
T.ll,no.8— 49 
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6. Marribd ■Woman — Convetancb ov Lands — Power of Attoknet — Stattjtb 

— OoNSTKtrcTioN, AoT 1833, 0. i92, i 7. 

It is the settled law of Tennessee that a married woman can convey her lands 
only by a deed duly executed by lier and her husband according to the statute, 
and that a power of attorney by her is void, and will net support a conveyance 
by an attorney in f act ; and the seventh section of the act of 1883, e. 92, does' 
not afEect this rule of property, which is binding on the fédéral courts. 
Sdd, therefore, wherfi a husband, being a substituted trustée under a will 
devising an équitable life estate to his wife, with remaindei" over -to her chil- 
dren or to her sisters, in defâult of issue, by a power of attorney jointly with 
' ' the wife conveyëd the whole estate to a purchaser having notice of the trust, 
' that her interest did not pass, though the purchaser took the légal title 
- stfbject to the trusta of the will, and perhaps the husband's interest as hus- 
band. 

7. Statute OF Limitation^— Hubbaitd ajsd "Wife— Tennessee Code, f 2481. 

The act of 1860, (chapter 36, T. & 8. Code, { 2481, ) in any case.whether the mar- 

riagé was before or after the act, opérâtes to gèive to the wife her remedy by bill 

' inèquity to recorer the lahd conveyëd by her husband without her consent, by 

deed, according to the statute for tlie conveyance of a married woman's lands, 

■ ' notwithstanding a joint disseizin of the husband and wife, and notwithatand- 

ing the bar of their joint action, until three years after her discoverture, except 
• ' wher«"the bar had giyen the disseizor a title perfected bythe lapse of time- 

before the passage of the act, or where there was an outstanding trustée capa- 
. ble of suing. Hdd, therefore, where a husband and wife, married prior to Jan- 
' uary 10, 1850, undertook by a power of attorney void as to the wife to convey 

the wife's lands to a purchaser, who bas been in adverse possession more than 

■ seven years required by the statute of limitations to give title, and since 1852, 
that the wife's remedy in equity to recover the lands was not barred where the 
bill was flled within three years after the death of the husband, and this 

' whether the husband was estopped by his deed to sue or not, or whether his 
interest as husband passed to the purchaser or not. 
8^ Same— Husband's Ebtoppel. 

Where a husband, holding the légal' title as trustée for his wife, owning an 
équitable life estate in lands, undertakes, by a conveyance void as to her, to con- 
vey the whole estate, légal and équitable, he is estopped by his deed to sue for 
•' hef, or jointly with her, to recover possession, and she is not, therefore, barred 
by the statute of limitations of sevea years if the bill be flled within three years 
from the discoverture. 

In Equity. On demùrrer. 

The bill allèges that Daniel Cherry, hy hia will of May 9, 1843, 
made provisions for his daughters, of whom the plaintiff Mosella D. 
Cherry, afterwards married to Hiram A. Partee, who died in 1877, 
was one. It is uuder the ninth and eighteenth items of the will that 
the plaintiff claims title to the lands described in the bill. They read 
as foUows : 

"Item 9. I give nnto Norman T. Cherry and Calvin W. Cherry, as trustées 
for my daughter, Mosella Dearbra Cherry, and for her benefit and for her use, 
the following property named hereaf ter, viz. : I give to said trustées, for use 
aforesaid, 1,366 acres of land, lying, etc. ; also one negro man, etc., [the will 
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tere describes numerous slaves and other personaî property ;] and af ter the saîd 
Mosella's death the whole legacy to be divided among her children , if aiiy, and if 
she should die without lawf ul issue, my will and désire is for the said property 
to be equally divided among my daughters Belinda F. Jones and Alumia A. 
Cherry, to them and their heirs forever." 

"Item 18. It is my spécial will and désire that if my said sons, Norman T. 
Cherry and Calvin W. Cherry, who are the trustées for my daughters, Belinda 
F. Jones, Mosella D, Cherry, and Alumia A. Cherry, think proper, and if it 
should so happen that some of said property ought to be sold for the beneflt 
of them, 80 as to buy them some negroes, or other property, to assist them, my 
will is for them to sell it, but never make any title to the purehaser till it is 
ail paid for in f ull," 

The will makes similar provision for the other daughters and the 
children of two that were dead, appointing other trustées for those, 
and has devises for the testator's wife and sons. It was duly pirb- 
bated and- registered not long af ter its date. The trustées tendeièd 
their résignations by pétition to the chancery court of Gibson county, 
and by decree of September 12, 1845, Hiram A. Partee, who had 
married Mosella, was appointed trustée in their place. Partee and 
his wife jointly executed an instrument of date November 28, 1848, 
appointing Citizen S. Wood their attorney in fact to sell the land, 
referring in it to the marriage of Partee with Mosella, the trusts df 
the will, and Partee's substitution by the court for the original 
trustées. This instrument was defectively acknowledged, but duly 
registered. 

On October 11, 1852, Wood sold the land in controversy, Dy deed 
in the usual form, to the défendants' grantor, who went into posses- 
sion, and that possession has been continued suceessively to the 
présent time. 

Partee died in December, 1877, and his widow filed this bill Aprîl 
27, 1880, against the défendant and the plaintiff's children, the heirs 
at law of Partee, stating thèse facts, claiming title to the land, and 
praying that the power of attorney and the deeds, from that of Wood 
down to that to défendant, be cancelled as clouds on her title; that 
she be let into possession ; for an account of rents and profits, and for 
gênerai relief. 

The bill is demurred to for want of equity, and the defences made 
are, a want of jurisdiction, title through deeds and through the stat- 
ute of limitations. 

There are seven other precisely similar bills, against ail the occu- 
pants of the 1,366 acres of land, claiming through the attorney in 
fact; and as the defences were in ail respects the same, they were 
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heard togetlier, under an agreement that the judgmeni; in tliis case 
Bhould control in ail. 

Clapp é Beard and Taylor dt CarroU, for plaintiff, 

M. D. Caldtcdl, for défendants. 

Hammond, D. J. There bas grown up in Tennessee, without any 
statuts Buch as exists in many of the states, a rule that a party out 
of possession njay file a bill in equity to remove, as clouds upon his 
title, the de'eds of an adversary claimant in possession, and thereby 
recovér the land, or rents or profits, the rule being entirely the prod- 
uct of judicial décision. Almony v. Hicks 3 Head, 39, and numer- 
ouB cases cited; 1 Meigs, Dig. (2dEd.) p. 479, §474. If this case were 
technically a bill to remove clouds from the plaintifs title, the q,ues- 
tion whether a fédéral court of equity could maintain jurisdiction by 
reason of this local law would be presented for décision. Buî wbile 
the bill is obviously framed in view of the state practice,- d.nd prays 
only to cancel the defendant's deeds as clouds on the plaintiff's title, 
to be let into possession, and for an account of rents or profits, it 
is not a bill to remove clouds at ail. It is, or should be, on the 
facts stated, a bill to déclare and exécute the trusts of the will, and 
Becure to the plaintiff her équitable estate for life as against breaches 
of the trust alleged to hâve been committed byher trustée in his life- 
time, by which the défendant has possessed himself of her life estate. 
The bill contains a gênerai prayer for relief, which is sufficient to main- 
tain it in its true character ; but it may also be amended to conform 
its spécial prayer to its real purpose,- and should not be diamissed 
for the defect mentioned. Eev. St. § 954; Bump, Fed. Proc. 664. 
It is like the interesting case of Estil} v. Deckerd, 4 Bas. 497, where 
a bill prosecuted to remove clouds from plaintiff's title was rejected 
in that form, but remanded by the suprême court for amendment as 
a bill to exécute the trusts of the will. The relief granted does not 
proceed upon the ground of annulling or setting aside the deeds, but 
is founded on the theory that the title passed to the défendant, and 
enures in equity to the benefit of the plaintiff. SHver v. Ladd, 7 Wall. 
219, 228. And whenever there is an élément of trust, our strietest 
rule of an adéquate remedy at law does not apply. Oeinchs v. Spain, 
15 Wall. 211, 228. 

The remedy of a wife or widow to reco%'er possession of her land, 
where her trustée, being her husband, has sold it, or his interest in 
it, is fully discussed by an eminent chancellor on the authority of 
the Tennessee cases, in Cantrell v. Davidson Co. 3 Tenn. Ch. 427. 
What précise limitations on thèse rules of équitable relief in the state i 
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courts may be imposed on tbis court by probable inberent diflerencea 
of jurisdiction, it is not necessary now toinquire. That inquiry eould 
only arise in a case where she had a légal title, upon which she could 
maintain ejectment either jointly with her busband, or solely after 
his death, or where she had a trustée capable of suing for her. Hère, 
if her contention be true, the défendant, claiming the ownership 
against her under their joint deed through the power of attorney, or 
else the other défendants, her husband's heirs at law, are her trustées 
by opération of law, and hold the l^al title for her benefit, and it is 
to charge them as such that she applies to our équitable jurisdiction, 
and not to cancel their instruments of title as clouds on hers. In 
thiff view the jurisdiction is indisputable. 2 Spence, Eq. Jur. 844 ; 
2 Washb. Eeal. Prop. (4th Ed.) p. 622, §§ 14, 15; Id. p. 515, §§ 25, 
26; Id. p. 488, § 27. "Where a trustée bas abused his trust," says 
the suprême court, "the ccstui que trust bas the option to take the 
original or the substituted property. Parties are sometimes remitted to 
a court of law, but this is never done where the remedy is not as effect- 
uai and complète there as the chancelier can make it. Equity some- 
times takes jurisdiction on acconnt of the parties, and sometimes on 
aecount of the relief to be administered, " May v. Le Clair, 11 Wall. 
236; Duncan v. Jandon, 15 Wall. 165; Railroad Co. v. Durant, 95 
U. S. 576; Bowen v. Chase, 94 U. S. 812; Villa v. Rodrignez, 12 Wall. 
323; Hume v. Beale, 17 Wall. 336; Adams v. Adams, 21 Wall. 185; 
Cook V, Ttdlis, 18 Wall. 332; Irvin v. Marshall, 20 How. 558, 564; 
Oliver y. Piatt, 3 How. 333; Gaines v. Chew, 2 How. 619, 649 ; Bump, 
Fed. Proc. 423-427. 

But it is strenuously argued that Partee, the plaintiff's busband, 
was never trustée, because, it is said, the chaneery proceedîngs sub- 
stituting him were inoperative for that pnrpose. If this be so, it 
does not affeot the jurisdiction, as the resuit would be that the légal 
title passed to the heirs at law of Norman T. and Calvin W. Cherry, 
the original trustées, who are dead. Thèse heirs could be brought in 
as parties défendant, as in Estill v. Deckerd, supra. Still, the ques- 
tion is important as affecting the defence of the statute of limitations, 
to be presently considered, and in order to détermine whether the 
heirs at law of the original trustées should hâve been parties, and 
whether the bill is defective in that i-egard. But there is not a suffi- 
cient statement of facts in the record as it now stands to décide it. 

The bill allèges that Partee was appointed trustée by the chaneery 
court on the résignation of the trustées named in the will, and 
the plaintiff promises to file a duly-certified copy of the record on -or 
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before the hearing. It is not made an exhibit to the bill. There was 
used by both sides on the argument, and I find in the record, a certified 
copy of the decree, (which aeems not to hâve been filed,) but nothing 
else. It can only be regarded as filed in évidence for the hearing, and 
now used for information. If a part of the bill, it is simply an imper- 
fect document exhibited with it that oannot be said to qualify the 
broad allégations of the bill, which must, I think, be taken to be true 
on demurrer, however the facts may appear at the hearing. The 
learned counsel for the défendant insista that it cannot be looked to 
at ail, and cites Willis v. Lofiderhack, 5 Lea. 661, which holds that a 
part of a record cannot be admitted in évidence if the whole is neees- 
bary to make out the plaintifE's case. The précise extent or qualifi- 
cations of this rnle, about which there is a good deal of uneertainty 
in the law of évidence, some cases holding that under certain circum- 
Btances the part offered may be read subject to the right of the other 
side to read other parte or the whole, it is immaterial now to déter- 
mine. The argument of counsel is that, this paper out of the way, 
it appears that the original trustées were capable of suing, and does 
not appear at ail that Partee was trustée. But this is a mistake, for 
the bill allèges, independently of this paper, that he was duly and 
legally substituted, and on demurrer this must be taken as true. 
However, I deem it proper to say that the other objection of the de- 
fendants' counsel, that the beneficiary was not notified, may become 
important, if true, on the hearing of this case. Nothing appears by 
the récitals of the decree except that Partee himself was présent, 
accepted the appointment, and qualified. Whetlier his wife, the bene- 
ficiary, or the other beneficiaries, her children, the remainder-men, (if 
any there then were,) were notified doea not appear; nor the time of 
the deaths of the original trustées, nor how long they lived after the 
deed to défendants, if at ail, nor who were their heirs at law. This 
proceeding was under the act of 1831, which was amended by other 
acts, and ail carried into the Code, (T. & S. Ed.) §§ 3648, 3663. See the 
casea there collected in the notes, and 1 Meigs, Dig. (2d Ed.) 677; 
Edmondson v. Harris, 2 Tenu. Ch. 427. "Whatever may be the effect 
of thèse statutes and décisions in the further development of the facts 
of this case, for the purposes of the présent judgment, the averment 
of the bill that the trustées resigned, and the husband of plaintiff was 
duly and legally substituted, will be taken to be true. The objection 
of défendant that devestiture and vestiture of title were not ordered 
by this decree is like the others; for, not looking to this paper, it does 
not 80 appear, and on the contrary is implied from the broad aUega- 
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tion of the bill. It will be found, however, that this was not neces- 
sary under the act of 1831, as the title vested in the new trustée by 
opération of law. 2 Washb. Eeal Prop. p. 512, § 19; T. & 8. Code, 
§ 3662; Wooldridge v. Planters' Bank, 1 Sneed, 296. 

The next matter for considération is the character of Partee's 
estate, both as trustée and husband, in order to détermine the effect 
of the power of attorney to Citizen S. Wood, and the deed made to 
the défendant under it. It is insisted that the défendant hère took 
under the will only a ûsufruct, in the discrétion of the trustées, and 
no estate properly speaking; that the whole title, légal and équitable, 
was in the trustées, and that the défendant received title by the 
trustées' deed through his attorney in f act, by whioh means he could 
convey it. 2 Washb, Real Prop. (4th Ed.) 489, 520. It is to be 
observed that if defendant's contention, that Partee's substitutiori as 
trustée is void, be true, the défendant got no title from him as trustée, 
but only such as he had as husband; and if his wife had only such 
ûsufruct as the trustées named in the will should in their discrétion 
détermine was for her benefit, the défendant got by Partee's deed no 
estate whatever. He may hâve title under the statute of limitations 
by holding adversely under color of title to Norman T. and Calvin W. 
Cherry, the original trustées, but none under the deed. As before 
remarked, this record does not contain any facts to raise that ques- 
tion, the bill being filed solely on the theory that the substitution of 
Partee as trustée was valid, and it can only be presented by a plea or 
answer fuUy stating ail the facts, both as to the defective chancery 
proceedings and the relation of the original trustées to the adverse" 
holding. On the other hand, if the plaintiff's contention, that she 
took an équitable life estate in the lands, with remainders in fee to 
her children or her sisters, as the contingencies mentioned in the bill 
should arise, but with a purely personal and discretionary power in 
her brothers — the trustées — to sell the estate for reinvestment, be 
true, then Partee's deed, whether good as a trustées' deed or not, 
aside from the act of 1850, to be hereafter mentioned, conveyed his 
own marital interest in his wife 's équitable life estate to the défendant, 
whether that of the wife was transmitted by the joint power of attor- 
ney or not. It is too plain for any argument or citation of author- 
ity, whatever may be said about the defeasible character of the estâtes 
devised through the discretionary trusts, that the plaintiff did take 
an équitable life estate under the will, with remainders over to her 
children or sisters, as the case may be. This appears from the lan- 
guage of the will as relates to her, and from the whole frame-work aa 
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relates to otLer devisees, and especially her sisters, as to whom the 
expression is sometimes used, "during her natural life," in making 
precisely siinilar provision, for them. As to none are there any 
words ereating a separate estate, and therefore nothing to eut off 
Partee's marital rights. It is equally plain that the trust to préserve 
the remainders and the discretionary powers prevent any opération 
of the statute of uses to vest the plaintifï with the légal title at any 
time, whether the discrétion to sell for reinvestment ended with the 
lives or trust relation of the original trustées or not. It is not at ail 
like the case of Turley v. Massengill, 7 Lea. 353. The trust to pré- 
serve the remainders continues till the falling in of the life estate. 

The confusing employment of the words "for her use" and "for her 
benefit, " etc., does not alter the légal effect of this devise. O'Neal 
v. Teague, 8 Ala. 345; Allen v. Eussell, 19 Tex. 87; Nimmo v. Davis, 
7 Tex. 26, 32. 

And the same effect is to be given to a devise of équitable as légal 
estâtes. Croxall v. Shererd, 5 Wall. 268 ; Perry, Trusts, § 367. Hère 
the absolute grant of the équitable estate contained in the ninth 
item in the will is eut down to a life estate by the use of the 
■words "and after her, said Mosella's, death the whole legacy to be 
divided among her children if any," etc. Smith v.Bell, 6 Pet. 68; 
Poor V. Coiisidine, 6 Wall. 458; Cropley v. Cooper, 19 Wall. 175; 
Belote V. White, 2 Head, 703; Smith v. Thompson, 2 Swan, 386. 

I think it also clear that the powers conferred upon the original 
trustées to sell for reinvestment are purely personal, and did not pass 
to the substituted trustée. Belote \. White, supra, is conclusive on 
this point, and is in accord with ail the authorities. 2 Perry, Trusts, 
§§ 496, 497, 507; 1 Perry, Trusts, § 249; 2 Washb. Eeal Prop. p. 513, 
§ 22. 

The case, then, is that of a husband, as substituted trustée, with- 
out any powers under the will to sell, undertaking, by an instrument 
referring on its face to the source of bis powers, to convey the whole 
estate, (his wife, who had an équitable life estate, joining in that 
instrument, whieh was a power of attorney,) and the exécution of a 
deed in common form by the attorney in fact. What was the effect 
of the transactions ? It is too late at this day to deny that a mar- 
ried woman's power of attorney to convey lands is void. Aiken v. 
Suttle, 4 Lea. 103; Gillespie v. Worford, 2 Cold. 632; King v. Nutall, 
7 Baxter, 221 ; T. & S. Code, § 2076. She can only convey by deed, 
executed according to the statute, and we are bound by the state 
décisions on this question. But the learned counsel for défendant 
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says we are as much bound by the statute, which îs true. Going 
back to the original North Carolina statute and décisions, and care- 
fully comparing them with our own statute, as it existed at the time 
of this transaction, he suggests that the suprême court bas overlooked 
the seventh section of the act of 1833, (chapter 92, C. & N. 594.) 
By the third section it was enacted that "ail deeds m other instru- 
ments of writing executed by husband and wife, etc., shall be good 
and effectuai," etc.; and by the seventh section that "ail deeds, or 
other conveyances or agreements that are or may be required, etc., and, 
in case of conveyances by femes covert, the certificate shall be," etc. 
it does not appear as a fact that the court overlooked this latter sec- 
tion, and I cannot undertake to say, inferentially, that it did. Besides, 
it is not substantially différent from the third section, which the court 
especially notices. The argument is only another mode of saying 
that thèse décisions are crroneous, and we are asked to follow the 
statute itself. But it îs the construction of the statute by the courts 
of the state that binds us, and we cannot départ from it. Fairjield 
V. Oallatin Co. 100 U. S. 47, 52. 

The plaintiff's équitable life estate did not, then, pass by the pbwer 
of attorney and deed to the défendant. At common law, and in the 
law courts, a trustée holding the légal title conveys it by bis deed to 
bis grantee, but in a court of equity the grantee holds it as the trustée 
did, when he has notice of the trust, for the cestui que trust, and this 
by implication of law. 2 Washb. Eeal Prop. (4th Ed.) p. 519, § 5 ; p. 
514, §§ 23, 24; p. 515, § 25; Perry, Trusts, § 321. It is said in 
Belote V. White, supra, the conveyance by the trustée was void, and 
the purchaser acquired no title ; but this may be doubtf ul if a trustée 
can, by his deed, transmit the title as if he were the owner, (subject, of 
course, to the trusts,) and the purchaser takes with notice. Be this as 
it may, if the deed was void the légal title in this case has descended 
to Partee's heirs at law, who are défendants to this bill, and they 
hold it, subject to the trust, for plaintifï. The légal title is, then, 
either in the défendant in possession or the heirs at law, and it is 
quite immaterial which, for the purposes of this case. 

In regard to Partee's interest as husband, it may be well to inquire 
what passed to the défendant under the power of attorney and the 
attorney's deed. What was that interest ? The marriage being prior 
to 1850, (T. & S. Code, § 2481,) which prohibits a husband from selling 
his own interest in his wife's lands withcut her joining in the convey- 
ance in the manner prescribed by statute for the conveyance of a 
married woman's land, it may be a question whether that statute has 
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any application. Cantrell v. Davidson Co. supra; 3 Tenn. Ch. 427; 
Moore v. Walker, 3 Lea. 656. Partee coukl by his own deed convey 
his own interest, which vested at the marriage, if that interest could 
not be divested by subséquent législation. Cooley, Const. Lim. 360 ; Ire 
reMcKenna, 9 Ped. Eep. 27, 30. He was not tenant by tbe curtesy, as 
the husband was in the case last cited, but he was in possession, not 
only as trustée under the will, but also jure uxoris, entitled in the latter 
right to ocoupy the land and receive the rents and profits during their 
joint lives; and under the ruling in Aiken v. Suttle, supra, even a 
divorce would not hâve terminated his estate in the hands of a pur- 
chaser. Coleman v. Satterfield, 2 Head, 262. Being thus possessed 
of the légal title in his capacity as trustée of the whole estate, and 
entitled to the bénéficiai interest just described, bis conveyance, if the 
act of 1850 does not apply, irrespective of his wife's attempt to join 
in it, passed at least his own estate, which entitled the purchaser to 
possession during his life, and I think it passed the légal title to the 
whole estate, subject to the trusts of the will. But if that statute does 
apply, the interest of the husband is the same as before, exoept that 
he had no power to convey it and nothing passed by his deed. 7» re 
McK^nna, aupra. Yet this only concerns the estent of the account 
of rents or profits the plaintiff may be entitled to bave, and not the 
question raised by this demurrer. 

We corne now to the defence of the statute of limitations. Tenn. 
Code, §§ 2763, 2765. It is the settled construction of this statute 
that it bars équitable as well as légal remédies, and tjjat whenever a 
trustée is barred of his légal remedy or his équitable remedy his 
cestui que trust is also barred, notwithstanding any disability in the 
cestuique trust to sue. Id. and notes; 1 Meigs, Dig. (2d Ed.) p. 537, 
§ 519; Belote v. White, supra; Wooldridge v. Plantera' Bank, supra; 
Goss V. Singleton, 2 Head, 68; Aiken v. Smith, 1 Sneed, 302; Watkins 
V. Specht, 7 Cold. 592; Meeks v. Olpherts, 100 U.,,S. 564; Croxall v. 
Shererd, 5 Wall. 268. It is not necessary to détermine whether the 
holding of the défendant in this case was adverse to the plaintiff in 
the sensé of our Tennessee statute of limitations, under the rule of 
Croxall v. Shererd, supra, as to adverse possession, or whether the 
dissenting expression of Mr. Justice Miller is the established rule in 
Tennessee. But it is difScult to perceive how it can hâve been adverse 
if the défendant was entitled to possession — to her possession — through 
her husband's deed until his deatb. If he had never been trustée, 
and the original trustées had brought ejectment, they would bave 
failed. AU they could hâve done in her behalf or that of the re- 
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mainder-men, and ail she orthey could hâve done in a court of equity, 
would hâve been to file a bill quia timet to hâve her rights under the 
will, as affected by Partee's sale, declared, thus by decree limiting 
the purchaser's title to the exact dimensions of the husband's interest 
jure uxoris, and enjoining him from setting up any greater claim. 
That a court of equity would entertain such a bill by or in behalf of 
a married woman not entitled to possession until her husband's death 
has been comparatively only recently established, and long since this 
transaction. Cantrell v. Davidson Go. 3 Tenn. Ch. 426 ; Vodd v. 
Benthal, 4 Heisk. 601, 608; McCallitm v. Pettigrew, 10 Heisk. 394; 
Murdock v. Johnson, 7 Cold. 605. But thèse cases say she has her 
élection "to abide her discoverture and disaffirm the deed within a 
reasonable time, or corne into a court of equity and disaffirm it pend- 
ing the coverture, and hâve her rights vindicated and declared." 
Dodd V. Benthal, supra. Why she should be barred for not adopting 
this course dnring coverture is not clear, when it is remembered that 
in this case the power of attorney gave notice, on its face, of the will 
duly probated and of record, and the purchaser knew her rights, as 
a matter of law, without any déclaration of them by a court. In 
other words, it would seem that the true theoryin such a case is that 
there is no adverse holding, but one subordinate to the wife's title. 
The cases, however, seem to proceed on the doctrine that the holding 
is adverse, and that the wife is only protected from the opération of 
the statute by her coverture, and not then if she and her husband are 
in a condition to sue jointly, or she has a trustée capable of suing for 
her. But where her husband has joined in the deed, as in this case, 
he estops himself from suing, and it is settled she may sue, certainly 
within three years from the death of her husband, and under some 
oircumstances, perhaps, within seven years. Tenn. Code, 2757; 
Ouion V. Andersôn, 8 Humph. 298, 325; Weisinger v. Murphy, 2 
Head, 674; McClung v. Sneed, 3 Head, 218; Miller v, Estill, Meigs, 
484; McCorry v. King's Heirs, 3 Humph. 267; King v. Nutall, 
7 Bax. 221 ; Parker v. Hall, 2 Head, 639 ; CantreU v. Davidson Co. 
supra. The argument that this principle of estoppel on the hus- 
band does not apply unless, as in thèse cases, he is tenant by the 
curtesy, is not sound. If he had any interest to convey he is di- 
vested of it, and she cannot recover that interest in any suit with him 
of without him, and he would perhaps be estopped by the covenants 
in his deed where he conveyed no interest at ail. It is, however, de- 
cided by some of the cases that since the Code forbids him to sell his 
interest without her deed, if he does bo she may recover the land in 
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equity by making him a défendant, and if she does not do this within 
seven years from the deed she is not barred. Moore v. Walker, supra; 
McCaUum v. Pettigrew, supra. I understand thèse cases to décide that 
since section 2481 of the Code a wife, notwithstanding the joint action 
of herself and husband may be barred, may sue within three years 
after discoverture to secure the land. I am at some loss to déter- 
mine whether or not the légal effect of thèse cases is to estabîish the 
doctrine that this section of the Code applies to prohibit the husband 
from selling where the marriage was prier to the act, (January 10, 
1850;) but the case of Moore v. Walker seems that way, while Cantrell 
V. Davidson Co. seems to intimate that it does not. But they do es- 
tabîish that if this act deprived Partee of his previously-vested pow- 
ers of aliénation, as is argued by défendant, and thereby prevented 
the opération of his deed to pass his interest, her right to bring this 
suit is not barred, and that is sufficientto décide this demurrer; for, 
if it does not so apply, his interest passed, and the estoppel on him 
to sue (or rather on her to sue jointly with him) operated under the 
former décisions to prevent the bar, and this irrespective of the 
statuts. 

I am inclined to the opinion that the resuit of the décisions on this 
Bubject may be thus stated ; whether the marriage took place before 
or after the act of 1850, (Code, § 2481,) whetber the disseizin took 
place before or after that act, and whether any interest passed by the 
husband's deed to the purchaser or not, the act opérâtes to save any 
bar of the statute of limitations as against the wife's équitable rem- 
edy until three years after discoverture, except where the bar had 
given the disseizor a title perfected by lapse of time before its pas- 
sage, or where there was an outstanding trustée capable of suing. 
The effect of the act on the husband's interest or estate, as between 
him and his wife, or the purchaser from him and her, in cases where 
the marriage took place before the act, does not alter the above rute 
as to the ^tatute of limitations, but only serves to limit the relief to 
which the wife is entitled when she brings the suit. In this case 
that considération is ofno importance. Jt might be a very impor- 
tant one where, the wife's suit is brought during the coverture, ,or,by 
her heirs after her death, in view of the question reserved in McGal- 
lumy. Pettigrew, supra, but not hère, where the husband never pould 
hâve been tenant by the curtesy, and is already dead. Why ithis 
section o^jthe Code should hâve the effect to change the previous èon- 
struetion of our statute of limitations without affecting the husbaind's 
estate, 80 as to deprive him of his vested right of aliénation alto- 
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getlier, may be difficult to détermine; but it is construed to do the 
former, and the latter bas not been definitely determined. Thèse 
décisions relieve us from the necessity of determining whether, in a 
case like tbis, the possession of the défendant is really adverse to the 
title of the wife until the death of the husband. 

If Partee was never trustée the case might possibly be différent, 
if there were an outstanding trustée capable of suing, (as to which 
this record does not speakwith certain ty;) but it is the resuit of my 
judgment on the case, as now presented, that the demurrer must be 
overruled. 

In reply to what bas been said about the hardship of this case, it 
may be remarked that it is one's own foUy if he does not see that 
bis title is good before he buys subject to a will so plain as this; and 
in the language of Mr. Justice McFarland "the fraud in this case 
consiste simply in repudiating deeds which are void, and doing so 
■within the time allowed by law. While it does appear in many cases 
to hâve the élément of bad faith, it is not regarded as suoh a, fraud 
in law as to repel a married woman from the court." Pmker v. 
Parker, 4 Lea. 392. 

Demurrer overruled. 

Note. — Amendments. Section 954 of the Kevised Statjutes embraces every 
step in the cause down to tlie final judgment. Roach v. Hulings, 16 IPeti. 319. 
It confers the power and makes it the duty of courts to cure defects' in the 
record. Woolridge v. McKenna, 8 Fed. Eep. 663. It is remédiai, and shoald 
be liberally construed. Parks v. Tumer, 12 How. 39; Tohey y. Ùlafiîn, 3 
Sumn. 379 ; Gregg v. Qier, 4 McLean, 208. The court may allow. an amend- 
ment adding a prayer for relief. Conveyance by married woman. See Perry 
V. Mechanici^ Mut. Iiis. Co., ante, 480, and cases cited.— [Ed. 



Davis and others «. Life AsisociATion op Amerioa and otberg. 

(Circuit Court, 8. B. Alabama. . December Term, 1881.) 

Jnsukasce CokpaNies— Bhancheb m Othhb States— Contingent Fonds., , 
Where, under the constitution of a life assurance corporation, orgapized un- . 
der the laws of Missouri, the board oî directors Were authôrized to orgatlize 
branches of the association in différent states, under the provisions of the laWsi 
of such States, and to enter into and make sucb agreements and cpnttjacts with 
the trustées or directors of such branches, and that ail business should be çon- 
ducted on the purely mutual plan, and conferring upon each section the ben- 
eflt of a local organization, and providiBg that a full réserve OTTeinsuranoo' 
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fund shall at ail times be kept up, and no dividends te declared, or division* 
of surplus be made, wliich shall impair this reserve, a contract entered into 
with such a branch corporation to the effect, " that the net assets of the busi- 
ness of said department shall be invested and kept invested wiihin the state of 
Alabama, provided proper securities, as deaignatcd in the constitution, can be 
obtained ; said net assets being the whole of the premiums, less the amount 
necessary to be held at the présent ofiBce, St. Louis, Missouri, as a contigent f und> 
to pay tlie expenses and losses froin jear to year, as the same become due aud 
payable ; it being anticipated that such expenses and losses will not comsume 
more than 25 or 30 per cent, of said premium receipts," — does not provide that 
this fund so creatèd and so to be invested, and kept invested, sliall be for the 
benéflt and security of the policy-hoiders of the department of Aiabama, or for 
the particular benetit or security of any policy-holders or persons whalever. 
2 Same— Cbeation of Trust. 

Although no particular foiTu of words is necessary to create a trust, yet if a 
trust or spécial security is contemplated, it must be clearly stated or be fairly 
implied from the language employed. 

3. Same — Mbmbership. 

In a corporation organized nnder the mutual plan, every appllcant for assur- 
ance being réquired to subscribe to the constitution before a policy could be 
issued àdmittiiig him to membership, such members cannot be heard to say that 
they are not bound by the law of the corporation of which they became and 
are members. 

4. JuBiBDicTiON— Concurrent— WnEHE First Attaches. 

Between courts of concurrent jurisdiction the court flrst acquiring Jurisdic- 
tion will retain it, and another court will not interfère with such jurisdiction. 

■ InEqûity. l 

John Litile Smith, G. L. Smith, and Wm. G. Jones, for complain- 
ante, 

Hêmdon, Groom dt Lewis and Carr <& Reynolds, for défendants. 

Bbucb, D. J. This suit is brought by John B. Davis and others, 
policy-holders of the défendant corporation, résidents of the state of 
Aiabama, in their own behaïf, and in behalf of such other policy- 
holders of the défendant corporation, of what is called the Aiabama 
department of said corporation, as may join them in and contributa 
to the expansés of this suit. The défendant corporation was organ- 
ized under the laws of the state of Missouri, with its principal place 
of business at St. Louis, in said state, and did business in that and 
in other states of the Union. In the year 1879 it became insolvent, 
and upon proceedings instituted in the circuit court of the city of St. 
Louis, Missouri, the court, on the fourteenth day of October, enjoined 
the corporation from doing business, and uppn the tenth day of No- 
vémber decreed the corporation dissolved. The bill in this case was 
filéd on the twenty-eighth day of October, 1879, in the chancery court 
Ôi, the southern chancery division of the state of Aiabama, and th& 



DAVIS V. LIFE ASSOCIATION OP AMERICA. 783 

cause has been removed into this court unSer the provisions of tbe 
act of congress in such cases made and provided. 

It is provided in section 2, art. 18, of the constitution of tbe défend- 
ant corporation, as amended Ootober 18, 1868, "that the board of 
directors shall, by spécial resolution, organize branches of the asso- 
ciation at différent points throughout the state of Missouri and the 
United States, and the business of such branches shall be placed 
under the supervision of a board of résident trustées. " 

Section 5 of article 18 provides that the board of directors shall 
hâve power to organize such branches under and in accordance with 
the provisions of the laws of any state or territory of the United 
States, and when organized such board of directors may enter intO 
such agreements and make such contracts with the trustées or directe- 
ors of said branches, for the extension and management of the busi- 
ness of this association, as they may deem proper, and ail such con- 
tracts shall be binding upon this association and aU of its branches. 

Section 1, art. 20, provides: "No policy shall be issued upon any 
other than sound lives, and ail business shall be conducted upon the 
purely mutual plan." . 

Section 3, art. 20, provides : "It shall be the duty of the board of 
■directors to loan the funds of the association, as far as practicablfi, 
upon the security of unencumbered real estate situated within the 
districts from which such funds are derived, thereby conferring upon 
each section the benefit of a local organization ; but no such loan 
shall be made unless upon the officiai recommendation of the boarâ 
of trustées for the district in which such real estate is situated."-. ^ 

Section 6 provides : "A fuU reserve, (or reinsurance fund,) based 
upon the assumptions mentioned in section 5 of this article, shall at 
ail times be kept up, and no dividends shall be declared or division oî 
surplus made which shall impair this reserve. 

It is, perhaps, unnecessary tO quote further from the constitution 
or charter of the défendant corporation. 

On the twenty-sixth day of April, 1869, a department of the Life 
Association of America for the state of Alabama was formed, and a 
«ontract was entered into by the Life Association 'and its Alabama 
department by which, among other things, it was stipulated in sec- 
tion 5 of the article, which is in writing,-^ 

" That the net assets o£ the business of said department shall be, învested 
and kept invested within the state of Alabaraa, provided proper securities as 
designated in the constitution cati be obtained; said net assets being the 
whole bf the premiums, less the aniount necessary to be lièld at the présent 
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office, St. Louis, Missouri, as a contingent f und, to pay the expenses and losses 
f roni y ear to year, as the same becôme due and payable ; it being anticipated that 
Buch expenses and losses will not consume more than 25 or 30 per cent of 
sàid premium receipts." 

It appears that there are assets of the défendant corporation in the 
state of Alabamâ, and it is claimed, and is not controverted, that thé 
assets of the défendant corporation in the state of Alabama arose 
from the premium paid by policy-holders in the branch department 
bf the state of Alabama, and that they do not exceed in amount the 
reserve fund which the department corporation under said contract, 
and under the charter of the défendant corporation, was required to 
keep invested in the department of Alabama; but it is claimed, and 
it is the theory ot the ease made by the complainants, that the 
«et assets of the business of the department is what is called in sec- 
tion 6, art. 20, of the constitution of the défendant corporation a full 
réserve, (or reinsuranoe fund,) and that this fund was to be kept 
invested in the department of Alabama as a speeia.1 and continuing 
security for the benefit of the policy-holders of the department of the 
state of Alabama, and that such assets constitute a trust fund, 
charged with the payment of the policy-holders of the department of 
Alabama such sums as may be found due to them, to the exclusion 
of other creditors and policy-holders of the insolvent and dissolved 
corporation. 

This proposition is controverted by John P. Williams, the superin- 
tendent of the insurance department of the state of Missouri, ap- 
pointed under the laws of Missouri, and charged with the duty of 
winding up the business of dissolved insurance corporations, and who 
is now the statutory successor of the défendant, the Life Association 
of America. He, by his counsel in this case, contends that the con- 
tract of April 26, 1869, set up by the complainants, does not bear 
the construction which they placed upon it, that that portion of the 
assets which, under the fifth section of the contract, was to be invested 
and kept invested within the state of Alabama, was not intended 
for the spécial security of the Alabama policy-holders, or any par- 
ticular class of policy-holders ; that this fund was not and is not a 
trust fund created for the benefit, specially and exclusively, of the 
Alabama policy-holders; and that they hâve no right to hâve this 
fund administered for their spécial and exclusive benefit. 

The contention is, further, that if this contract is capable of such 
a construction as is claimed for it, that it is ultra vires, and therefore 
without authority and void. The constitution of the défendant cor- 
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poration, section 1, art. 20, provides that ail business of the corpora- 
tion shall be conducted upon the purely mutual plan, and that the 
construction claimed by the complainants for the contract would be to 
give to one elass of policy-hoiders and creditors a préférence over 
others, and over creditors of the corporation not the holders of poli- 
cies, and therefore be violative of the principles upon which the cor- 
poration was organized, and upon which the corporation and its 
opérations were to be conducted. 

The true construction, then, of the contract of ApriI26, 1869, isto 
be determined; and it is to be observed the fifth section, quoted supra, 
while it does provide "that the net assets of the business of said dé- 
partaient shall be invested and kept invested within the staie of Ala- 
bama, yet it is not spécifie as to the particular- purpose and object of 
Buch investment. It does not provide that this f und so created and 
80 to be invested, and kept invested, shall be for the benefit and se- 
curity of the policy-hoiders of the department of Alabama, or for the 
particular benefit or security of any policy-hoiders or persons whatever. 

The idea of spécial secUrity or trust, otherthan the gênerai trust 
and security which attaches to the property and assets of a corpora- 
tion for the benefit of its creditors, is not in the words employed in 
this fifth section of the contract. 

But it is contended that a considération of the whole scheme and 
plan of organization and opération of this association, as indicated 
in its charter, and the laws of the state of Missouri upon the subject 
of life insurance companies, shows that this fund was intended as a 
spécial security for the exclusive benefit of the policy-hoiders of the 
department of Alabama. Section 5, art. 18, of the constitution of the 
association, cited supra, providing for the organization of branch de- 
partments, with local trustées or directors, and authorized agreements 
with sub-branches to be entered into for the extension and manage- 
ment of the business of the association, certainly does not furnish the 
idea that the policy-hoiders of the branch department were to stand 
upon dijBferent footing, or authorized agreements to be made for spécial 
security to the policy-hoiders of the particular departments which 
might be organized. 

Section 3, art. 20, of the constitution cited, supra, providing for 
the loaning of the funds of the association as far as practicable upon 
the security of unencumbered real estate situate within the districts 
from which such funds are derived, thereby conferring upon each 
section the benefit of a local organization, certainly equally fails to 
v.ll,no.8— 50 
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show that tke security elaimed was intended. It is said, what was 
the purpose of thèse branch organizations, and what benefit was to 
arise from such organizations, and from the investment of the funds 
produced within the department, if it was not contemplated that such 
investment should be and constitute a spécial security for-thepolicy- 
holdera of such department? 

The benefits that were contemplated in thèse provisions of the 
charter may not be very apparent, and may at most be unsubstanti- 
ated and of little value, and yet the proposition to leave for invest- 
ment in the particular departmenta the largest portion of the fund 
derived from the business of the association in the particular depart- 
ment, to pass into the channels of trade and business there, instead 
of being carried to a distant state, is one which the court cannot say 
would not address itself with force and favor to the minds of a busi- 
ness people. But the provision of the charter whi<!h is most relied 
upon by complainants is section 6, cited supra: that a full reserve 
(or reinsurance fund) at ail times be kept up, and no dividends shall 
be declared, or division of surplus made, which shall impair this re- 
serve. 

What is this full reserve, or reinsurance fund, that was to be kept 
up ? It is sometimes called the premium reserve, and it représenta 
the présent indebtment of the company by its policies at any time, 
and is determined by men skilled as actuaries, who ascertain aecord- 
ing to certain rules what is at any time the présent value of ail such 
outstanding policies, or, what is équivalent, the sum required to rein- 
sure them. Alahama Gold Life Ins. Co. v. Lott, 54 Ala. 500. 

This reserve fund, or premium reserve, was the fund which was to 
be invested and kept in Alabama, and this amount represented the 
value, at any time, of the outstanding policies of the Alabama policy- 
holders, and it is insisted that • the fixing of the amount to be kept 
invested in Alabama at the exact amount necessary to reimburse 
them, at any time that the association should cease to be a going 
concern, shows that a spécial security for such policy-holders was 
intended, and that tbe fund thus created and kept, or to be kept, in 
Alabama is a trust for the payment of the Alabama policy-holders, 
and the local trustées are charged with the exécution of the trust. 

But does the fixing of the amount to be kept invested in Alabama, 
under section 5 of the contract of April 26, 1869, at the full reserve, 
or premium reserve, referred to in section 6 of the charter, make this 
fund a spécial security or trust fund for the benefit of the Alabama 
policy-holders, or authorize a contract to that effect to be madeto carry 
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eut such purpose and interest? It is certainly not so specified, and 
although no particular form of words is necessary to the création of a. 
trust, yet if a trust or spécial security had been contemplated for the 
benefit of the Alabama policy-holders, as claimed, we should hâve had 
a clearer statement of it, for it is not only not. expressed but is not 
fairly implied from the language employed, both in the charter and 
the contract of April 26, 1869. 

The gênerai security of ail the policy-holders of the corporation 
would seem to be a reserve for keeping intact and unimpaired a full 
reserve fund in each department for the security of the policy-holders 
generally, without saying that this fund was intended for the spécial 
security of the policy-holders of the particular department, the effect 
of which would be in the case of insolvency to place the policy-holders 
of the différent departments upon a différent footing as to security, 
and be inconsistent with the purely mutual plan upon which the 
association was organized, and upon which its business was to be 
condueted. 

The Life Association of America was chartered for the purpose of 
insuriiig human lives on the mutual plan only, It was not a stock 
Company, but a corporation, in the management and profits of which 
the policy-holders alone should participate, and the contract of April 
26, 1869, mnst be construed consistently with this principle, if it be 
capable of such a construction, rather than violative of it. 

The conclusion reached, therefore, is that the fund in question is 
not a fund for the spécial security of the Alabama policy-holders, and 
is not a trust charged with the paymentof such policy-holders to the 
exclusion of other policy-holders of the corporation. If this view of 
the subject be a correct one, then the contract was within the powers 
granted in the charter of the corporation, and was not vitra vires,- 
and if the rights claimed by the complainants did not exist under 
the contract of April 26, 1869, in the view taken of it, then, of course, 
they wôre not imposed by the subséquent législation of the state of 
Missouri in référence to insurance, and that subject need not be 
further considered. 

But there is another question which requires considération. It is 
that the bill and proof show that we hâve an insolvent dissolved 
corporation of the state of Missouri, with assets hère in the state of 
Alabama, and that apart from any contract such as the contract of 
April 26, 1869, which we hâve been considering, the court will not 
allow the assets of this foreign corporation to be taken out of the 
fifate to the préjudice and injury of the citizens of Alabama who ar& 
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poîicj-holders and creditors of tbe insolvent corporation, but will 
administer assets for their beuefit. It may be doubted if the states 
of the Union are foreign to oach otber in such sensé as to make the 
principle invoked hère applicable ; but, if so, this case does not fall 
within the opération of that rule. As we hâve seen, this corporation 
was not a stock company, but was organized upon the mutual plan, 
and under section 1 of the constitution or charter, as amended Octo- 
ber 8, 1868, every applicant for assurance was required to subscribe 
to the constitution before a policy oould be issued admitting him to 
membership. While it is true that state loans bave no extraterrito- 
rial fotce, yet it is truo also that corporations of one state may do 
business in other states, and persons oitizens of other states may 
become members of such corporations. 

In the case of Relfe v. Rundle, 103 U. S. 222, the suprême court 
of the United States say : 

"No state need allow the corporations of other states to do business within 
it» jurisdiction unless it chooses, with periiapsthe exception of comiiiercial cor- 
porations ; but if it does without limitation, express or implied, the corporation 
comas in as it bas been created; every corporation necessarily carries its char- 
ter wherever it goes, for that is the law of its existence. It may be restricted 
in the use of some of its powers while doing business away from its corporate 
home, but every person who deals with it every where is bound to take no- 
tice of the provisions which hâve beeh made in its charter for the manage- 
ment and control of its afifairs, both in life and after dissolution." 

The court proceeds in the application of the principles stated : 

"By tbe charter of this corporation, [and the court was speaking of the same 
corporation of which we are now speaking, the Life Association of America,] 
if a dissolution was decreed its property passed by opération of law to the 
superintendent of the Insurance department of the state ; * • * every pol- 
icy-holder and créditer in Louisiana is charged with notice of this cbarter- 
right, which aU interested in the affairs of the corporation can insist shall be 
regarded." 

This reasoning of the suprême court of the United States is an 
answer to the argument made on this point, and tbe complainauts 
herecannotbe heard to say thatthey are not bound by the lawof thC; 
corporation of which they become and are members. 

, Again, the évidence shows that this suit was brought on the twenty- 
eighth day of October, 1879, while the suit in the circuit court of the 
city of St. Louis, state of Missouri, was brought on the fourteenth 
day of October, 1879; so that the jurisdiction of the circuit court of 
St. Louis, Missouri, had attached prior to the jurisdiction of the court . 
in this çase,brought hère in Alabama; and it is a rule of law so well 
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understood as not to req[uire citation of authority, that as betweeu 
courts of concurreiit jurisdiction, the court first acquiring jurisdic- 
tion will retain it, and that another court will not interfère with such 
jurisdiction. 

The resuit of thèse views is that the decree is for the défendants, and 
it is so ordered. 

Note. Where two suits, involving to a great extent the subject-matter, 
are brought respectively in a state and a fédéral court, that court whose pro- 
cess is first served obtains jurisdiction of ail questions which legitimately 
flow eut of the siibjeet-matter of the case. Union Mut. L. Ins. Co. v. Uni- 
versity of Chicago, 6 Ped. Rep. 443. The institution of a suit to foreelose a 
contract relating to real estate, in a state court, will not deprive the fédéral 
court of jurisdiction to foreelose liens against parts of the same real estate 
where the two suits involve a différent controversy, Eiihhard v. Bellew, 3 
Fed. Réf. 44Z. So where two suits are brought on différent facts, seeking 
différent relief, they may be brought respectively in the state and fédéral 
court. BwigM v. Cent. Vt. B. Co. 9 Ped. Eep. 785. In cases of a dual 
controversy between différent parties, where the union is in no sensé due to 
the plaintiff, the fédéral court, it seems, has no jurisdiction, lowa Home Co. 
V. Des Moines iV. i& R. Co. 8 Fed. Rep. 97. Where the state statute gives a 
right, the same inay be asserted or enforced in the fédéral courts whenever 
the citizenship of the parties or the nature of the subject will permit. Holmes 
V. 0. é C. R. Co. 5 Fed, Eep. 75. Where, iinder a .state act, proceedings 
for a dissolution and administration of the property of a corporation are com- 
menced, they must be flnally disposed of in the state tribunal, though a valid 
and subsisting judgment was obtained in the fédéral court. Levi v. Columhia 
L. Ins. Co. 1 Fed. Rep. 206. The jurisdiction of a United States court is not 
affected by a subséquent action brought in the state court. Harris v. Hess, 
10 Fed. Réf. 263. State and fédéral courts cannot lawfuUy interfère with 
each other where each is acting within légal limits, Walker v. Flint, 7 Fed. 
Rep. 435. Ami a fédéral court will neither interfère with property in the lawf ul 
custody of à staté court, nor tolerate interférence by a state court with prop^ 
erty in its custody, (Walker v. Flint, 7 Fed. Rep. 485;) nor can a state court 
reach funds which bave been made by an ofiBcer of a fédéral court on exécu- 
tion, (Alabama Qold L. Ins. Co. y, &irardp, 9 Fed. Rep. 142;) but that prop- 
erty is being administered on in a state court is no bar to the proceedings in 
the circuit court. Qriswold y. Cent. Vt. R. Co. 9 Fed. Rep! 797. The cir- 
cuit court has conctlrrent jurisdiction with the probate court in actions 
against a county. CUnningham \ . Comity of Raies, 1 Fed. Rep. 274; Payne 
V. Hook, 7 Wall. 426. The rule of comity towards state courts should not 
operate to deprive the fédéral court of its rightful jurisdiction, (Andiews v. 
Smith, 5 Fed. Rep. 833^) but to takè advantage of the rule in favor of a state 
court of concurrent jurisdiction, the point must bo séasonably urged. After 
trial on the merits it is too late. Qilmanv. Perkins, 7 Fed. Eep. 887. — [Ed. 
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HuRT P. EiFFLE and others.* 

{Circuit Court, D. Indiana. May, 1882.) 

EsTOPPBii nsr Pais — Représentations. 

A party is not estopped from asserting a riglit Ijelonging to him against 
another party unless he bas made a représentation or concealment in a matter 
of faot important to the interest of the other party upon which the other party 
was authorized to rely, and in fact did actually rely, to his préjudice. A mère 
expression of opinion, upon facts equally known or open to both, is not a rep- 
résentation upon which a party has a right to rely within the meaning o( the 
doctrine of estoppel. 

Paul d Humphreys and Cropsey & Cooper, for plaintiff. 

Herod <6 Winter, for défendants. 

Gbeshau, d. J. The plaintiS in this snit seeks to be subrogated 
to the benefit of a mortgage and , hâve it f oreclosed. George W. 
Eiffle and George Westfall executed their joint note to Lampson 
Eeed, for $1,000, payable in 12 months. Westfall was Eiffle'a 
sorety, and to save him harmless the latter executed the mortgage 
sought to be f oreclosed. This mortgage was duly recorded on the 
eightèenth day of June, 1877. On the eleventh day of July, 1877 
Abraham Ackerland and Lewis Wyler obtained judgmènt in this 
court against Eiffle for $1,000, and on the twenty-first of Feb- 
ruary, 1878, Eiffle sold and eonveyed to Hurt, the plaintifF, for 
$1,200, the real estate described in the mortgage to Westfall. Hurt 
paid the purchase money, except $739, to Eiffle, and the latter sum 
Hurt paid on the debt due to Eeéd by Eiffle's direction, Hurt 
bought the lot and paid the purchase money in fuU, not knowing 
that Ackerland and Wyler and others had taker^ judgmènt against 
Eiffle, and supposing that Westfall's mortgage was the only lien on 
the land. An exécution was issued on Ackerland and Wyler's judg- 
mènt, which, by direction of their attomeys, Herod & Winter, waà 
levied upon 240 acres of land in White county, the land eonveyed 
to Hurt, and certain other real estate. After the marshal had 
advertised ail this real estate for sale, the foUowing correspondence 
occurred : 

«Indianapolis, April 14, 1879. 

" Squire L. Qilkey, Bsq., Waynetown, Indiana — ^Deab Sir: We are the attor- 
neys for Ackerland and Wyler against George W. Eiffle, and we are informed 
that you purchaaed of Riffle in-lots 2 and 3, upon which our jadgment is now 
the first lien. We hâve found sorae land in White county belonging to lUffle, 

•Keported by Charles H. WcCarer, Asst. Dist. Atty. 
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iipoii whicli there is a mortgage, wliich we propose to sell at Monticello on 
May 7th. We do not want, if it can be avoided, to bother the property whiçh 
you and Mr. Hurt bought, and thoiight it would be proper for us to sug- 
gest to you and Mr. Hurt that you attend the sale at Monticello and buy the 
^20 acres of land at a small bid, and then pay na the balance of the judgment 
and we will assign it to you. The land, we understand, is valuable,— sulHcient 
to f ully save you harmless against any losa. , ïhe course indicated will pay otir 
debt, give you the land, and f ully protect your title against ail other claims ; 
otherwise we are compelled to sell the property of yourself and Mr. Hurt on 
May 8th. Will you do us the favor to show this letter to Mr. Hurt, as what 
we suggest is intended for him too. We trust that you may ses this mode to be 
the one for you to adopt and act accordingly, as it will be a matter of regret to 
us that we should be compelled to take your property that you hâve once paid 
for, Let us hear from you and Hurt before sale, if possible. 

" Yours, respectfuUy, Herod & Winter." 

" Wayketown, Indiana, May 8, 1879. 
"Herod & Winter: In answer to your letter of the fourteenth of last 
month, I do not think I will be at the sale of Eiflle'a land on the 7th.; We 
are not able to make a purchase, and, another thing, I do not wiah any more 
encumbered property, and the way the thing now stands I believe it will be 
cheaper to me to let my property sell than to try and save it. I bought it in good 
faith, taking Eiffle's word that there was nothing against it. We hâve alreat^ 
settled ofl two judgments, and there is this judgment, and that is not ail; so 
I see but little chance for us. There are other unsatisfied claims. You will 
please excuse me for not writing sooner. I wrote to Kiiïle and hay e been wait- 
ing for an answer. I wished to hear from him before I wrote to you. 

" Yours, truly, Absolom Hurt." 

Mr. Herod, of the firm of Herod & Winter, appeared at the sale of 
the White county land and bid it in for the exécution plaiqtiffs for 
$15, and on the day foUowing he appeared and bid in for bis clients 
the land conveyed to Hurt, for $900, and bis firm receipted the ex- 
écution for that amount as attorneys for the judgment plaintiffs. 
After the sale, but before the marshal had made a written mémo- 
randum or return of it, and wbile Herod and the marshal were still 
at the place of sale, Hurt made bis appearance for the first time, 
and told Herod that during the year for rédemption he would make 
up bis mind as to what he would do. Neither at this time nor prior 
thereto had Herod or bis partner, or either of the exécution plain- 
tiffs, aetual knowledge of the Westfall mortgage, or that Hurt had 
paid part of the debt due from Riffle and Westfall to Eeed. On the 
day of the last sale, and before it occurred, Herod examined the 
judgment records, and found two unsatisfied judgments against 
Riffle, which were junior, however, to the judgment of Ackerland and 
Wyler. But be neglected to exariline the records of the recorder's 
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office, wliere he -would hâve found the Westfall mortgage unsatisfied, 
It was not until four or five weeks after the sale that Hurt employed 
the coimsel who brought this suit. Mr. Herod testifled before the 
master that he bid in the property at both sales, for the exécution 
plaintiffs, on the faith of Hurt's letter to his firm. The master 
found, on thèse facts, that Hurt was estopped from asserting against 
Ackerland and Wyler any right he had acquired under the Westfall 
mortgage by paying part of the debt due to Eeed; and to this find- 
ing Hurt excepted. 

It is urged for Ackerland and Wyler that Hurt's letter prevented 
their counsel from examining the records of the recorder's office, 
where they would hâve found the Westfiall mortgage; that the fair 
inferenee to be drawn from that letter was that Hurt had no lien on 
the property superior to that of the exécution plaintiffs ; and that the 
exécution would not hâve been receipted for $900 — the amount of 
the bid — if Hurt had asserted his right under the mortgage, or had 
mentioned the faet that there was such a mortgage before the exécu- 
tion was receipted. Herod & Winter were informed by Hurt's let- 
ter that he had paid off two judgments which were liens on the land, 
and that in addition to the judgment which they represented there 
were still other unsatisfied claims against the land, Other unsatis- 
fied claims might hâve been mortgages as well as judgments, and 
yet the sale was made without any examination of the mortgage 
records. Hurt was authorized to assume that Herod & Winter 
had actual knowledge of ail recorded liens against the property, 
which was soon to be sold under their direction, by the marshal, to 
satisfy the judgment in favor of Ackerland and Wyler. Hurt sus- 
tained no such relation to the exécution plaintiffs, or to their counsel, 
as compelled him to take any notice whatever of their letter to Gilkey 
and himself, and there was nothing in his letter in reply which justi- 
fied Herod & Winter in assuming, without examination, that the 
lands levied upon were free of mortgage liens. Hurt may bave 
thought, and he no doubt did think, that he was dealing with men 
who were more than his equals in légal knowledge, and who were 
more anxious about the interests of their clients than his welfare. 
When Hurt replied to Herod & Winter's letter he had not employed 
counsel, and it is not probable that he then understood his rights 
under the Westfall mortgage. The facts of the case do not justify 
the belief that he intended or expected his letter and conduct to 
deceive or mislead Herod & Winter. Hurt is not estopped from 
asserting his riffhts under the Westfall mortgage, unless he made a 
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représentation or concealment in a matter of fact important to the 
interests of Ackeriand and Wyler, upon which Herod & Winter 
were antliorized to rely, and upon which they did actually rely, to 
the prejutlice of their clients. No mare opinion that Hurt expressed 
could be relied on, and the recorded mortgage was a fact equally open 
to ail. Finding, as they should hâve done, this mortgage tmsatisfied, 
and prior to the judgment of Ackerland and Wyler, Herod & Win- 
ter would, on inquiry, hâve learned that Hurt had paid part of the 
debt due from Eiffle and Westfall to Rééd. It was unsafe and 
unreasonable, and therefore unauthorized, for the counsel to bid off 
the property described in the mortgage for their clients, relying upon 
anything that Hurt said or did, or failed to say or do. And admit- 
ting that Mr. Herod made the bid and receipted the exécution in the 
manner and for the reasons stated, it does not appear that Hurt's 
conduct induced Herod & Winter to alter their position to the 
injury of their clients. It is not shown that there was other prop- 
erty subject to the exécution, or that the judgment was replevied. 
Hefner v. Vandolah, 57 111. 520; Bice v. Dewey, 64 Barb. 465; Bayles 
V. Perry, 61 Mo. 449; Palmer v. Williams, 24 Mich. 328 j Freeman 
v. Cooke, 2 ïîx. 654; 11 Allen, 349. 
Exceptions sustained. 



EucKMAN, by^ her next friend, v. Stephens and others. 

{Circuit Court, D. New Jersey. Septcmber 7, 1881.) 

FoKEci-osijRE— Suit bt Mabried Woman— Husbattd as Défendant. 

Where a suit to f oreclose a mortgage is brouglit by a married wornan, who 
is named therein as payée, and the mortgage is in possession of her husband, 
•who is a non-resident and outside the jurisdiction of the court, he should be a 
party to the suit, and should be allowcd to come in and défend ; but, owing to 
his lâches and delay, only on terms, on payment of the costs already "aocrued in 
the suit. 

On Bill to Foreclosç, etc. 

H. Allen, Jr., for petitioners. 

Jacoh Weart, for complainant. 

Nixon, D. J. The bill of complaint was filed in this case by Mar- 
garet Ruckman, of the city and state of New York, by her next friend, 
Samuel M. Hopping, against Edmund Stephens and others, résidents 
0' New Jersey, for the foreclosu're of a mortgage which the said Ste- 
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phens and wife executed to the complainant, in or about March 1, 
1877, to Becure the payment of a certain bond for $2,000 which the 
complainant claims to hâve held against Stephens. The bill allèges 
that the complainant is the wife of one Elisha Euckman, from wbom 
she was living separate for a good and justifiable cause, and that the 
original bond and mortgage, on which the suit was founded, were in the 
possession of the said Blishà, who was a non-resident of the state, 
and was beyond the jurisdiction of the court ; and it prays that the 
complainant may be permitted to make proof of the existence of the 
said bond and mortgage, and the amount of money due and to grow 
due thereon to the complainant, and that a decree may be entered 
foreclosing the mortgage and establishing the amount due upon th© 
bondj without the actual production of the bond before the master, 
and by the production of a certified copy of the mortgage as it is 
recorded in the clerk's office of the county of Bergen, where the mort- 
gaged premises are situate. 

An answer was filed by Stephens admitting the exécution of the 
bond and mortgage to the complainant, but setting up that th& 
$2,000 the bond and mortgage were given to secure was a loan from 
Elisha Euckman, the husband of the complainant; that ail bis nego- 
tiations for said loan were had with the said Elisha ; and that the 
name of the complainant was written as the payée and mortgagee at 
the request of Elisha, not with the intent of giving her any bénéficiai 
interest therein, but in furtherance of some business project or plan 
of the husband, who retained possession and control of the papers, 
and from time to time received the interest as it became due, and 
claimed the true and actual ownership of the said bond and mortgage, 
and of the debt, which they intended to secure. 

A replication was duly filed, a large amount of testimony taken by 
the parties, and the case set down for final hearing at the last term 
of the court. On the argument a pétition of Elisha Euckman was 
presented to the court by the counsel of the défendant, Stephens, 
praying that he might be admitted in the case as a défendant, and 
hâve leave to file an answer. In the pétition Euckman claims the 
ownership of the bond and mortgage which the complainant seeks to 
foreclose, and prays for an opportunity to show to the court the rea- 
sonswhythe security f or the loanmade byhim to Stephens was taken 
in the name of bis wife. 

If he was the owner, he doubtless should be a party to the proeeed- 
ings, and be heard upon the matter of the foreclosure. The only 
question is whether he bas not lost the right to be admitted into the 



OOIiBUBlJ V. YAN VBLZEB. 795 

-caseupon pétition after sueh lâches or delay. He gives no satisfae- 
tory reason for his tardiness, but enough can be gathered from the 
case to lead to the conclusion that he expected to be able to make his 
defence in the name and under the answer of the défendant Stephens. 
Mr. Stephens testifies that Euckman employed the counsel to put in 
his answer, and was looked to to pay the costs of the defence. He 
therefore cannot plead any want of knowledge of the proceedings as 
an excuse for not sooner interposing. I think the interests of ail 
parties will be best subserved by allowing Euckman to corne in and 
answer and défend, but after sueh unwarrantable delay it must be 
upon terms. 

The terms imposèd are that he shall pay to the complainant ail 
the costs that hâve been incurred since the retum of the subpœna, 
including solicitor's docket fee of $20, the costs of taking the testi- 
mony and printing the record of the case. 

Sueh payment shall be made within 10 days after notice to the solic- 
itor of the défendant Stephens of the taxation of the costs by the clerk ; 
and the said Euckman may hâve 20 days after the payment of the 
costs in which to enter his appearance and file his answer. 

See 6 FED, Eep. 225. 



CoLBURN, Adm'r, etc., v. Vah VeijZEb. . 

{CircuU Court, B. Minnesota. May, 1882.) 

ASSIGÎTMENT — VOID— UnDUB INFLUENCE— FeEBLB MIND. 

Where a person f eeble in mind and body, and incapable of exercising contio» 
over his property, or of managing it in a prudent, careful manner, or of making 
any contract with référence tliereto, was unduly influenced to purchase an 
interest in a patent-right of doubtful utility, and in considération tlierefor to 
assign notes and a mortgage on real property to the défendant, Md, that ia.ch 
assignment is void, and transfers no title to the assignée. 

N. P. CoUmrn, for complainant. 

C. M. MacCarthy, for défendant. 

Nelson, D. J. ïhis is a suit in equity brought to set aside an as- 
signment executed by the complainant's intestate of certain jaiotes 
and a mortgage during his life-time. 

FINDING OF FACTS. 

I find that Joseph Prescott, a citizen of the state of Minnesota, died 
at Prairie du Chien, July 14, 1880, intestate, leaving property and 
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effects in the county of Pillmore. On August 7, 1880, the complainant 
was appointed administrator of the estate by the probate court of that 
county, and duly qualified and entered upon his duties as such admin- 
istrator ; that on or about November 12, 1877, Prescott had a stroke of 
apoplexy, foUowed by partial paralysis of his left side, arm, and leg; 
that he remained, after stricken down, for several days, in an uncon- 
scious and semi-comatose state; that his mental faculties were seri- 
ously impaired by the attack and hâve never been fully restored; 
that he was afterwards, and up to the time of his death, in a weak 
and feehle condition of mind and body, which incapacitated him from 
properly and carefully attending to his business and managing his 
property; that he continued to décline in heàlth after treatment 
for the disease, and at no time regained the strength and vigor which 
he possessed before he was stricken down; that he was aware of 
his impaired condition of mind after unsuceessful treatment in the 
spring of 1878, and transacted very little business without consulta- 
tion with others; that in November, 1879, he was treated at Cresco, 
lowa, for his enfeebled condition of mind and body, and subsequently, 
about the middle of the month, went alone, without the knowledge 
of his friends, to Prairie du Chien, where he died, as stated above; 
that before his death, and while in an enfeebled condition of mind 
and body, not compétent to exercise control over his property or 
manage it in a prudent, careful manner, and not capable of making 
any contract with référence thereto, and being unduly influenced by 
the défendant, Prescott was induced to purchase an interest in a 
patent-right which the défendant claimed to own and which he knew 
was of doubtful utility; that the transaction between the deceased 
and the défendant, and the oircumstances surrounding them, show 
an intention on the part of the défendant to take advantage of the 
enfeebled condition of Prescott's mind to overreach him and obtain, 
if possible, control of a part of his property; that on the ninth of 
December, 1879, through the undue influence of défendant, Prescott 
was induced to purchase an undivided one-third interest in a patent 
whiffletree, and as payment therefor to assign a note and mortgage 
of the value of more than $1,000, and also, on or about the first day 
of January, 1880, when he was in a weak and enfeebled condition of 
mind and body, and not compétent in law to enter into a contract or 
manage his property, the said défendant, by undue influence and with 
the intention of overreaching, induced him to purchase the other 
two-thirds of the patent-right, and obtained as the purchase price 
the assignment to himself of the note of Piobert Hulton for the sum 
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of $1,000, secured by a mortgage upon real estate in Fillmore county 
aforesaid, said note bearing date Mareh 7, 1878, and payable in 
three years, with interest at 10 per cent., and also the note of J. P. 
Tibbits for the sum of |500, dated Pebruary 25, 1878, payable in 6 
months, with interest at the rate of 12 per cent., and also the note of 
H. S. Bassett for the sum of $500, dated November 13, 1878, and 
payable in one year, with interest at 12 per cent. ; that the assignment 
of the notes and mortgage was dated January 1, 1880, and acknowl- 
edged January 26, 1880, and on March 10, 1881, filed for record and 
recorded in the office of the register of deeds of Fillmore county. 

The further fact is found that the notes are in the possession either 
of the administrator, or in the bank at Preston subject to the control 
of the administrator. 

In the view taken by the court of the conclusions of law resulting 
from the foregoing facts, it is unnecessary to consider the évidence 
with référence to the proceedings taken beforethe judge of probatein 
Fillmore county, under which a guardian was appointed. 

CONCLUSIONS OF LAW. 

1. The assignment of the notes and mortgage is void, and trans- 
fers no title in and to the same to the assignée, the défendant in this 
suit. 

2. A decree will be entered, with costs, in favor of the administra- 
tor, adjudging that the said assignment of the said note and mort- 
gage executed by Eobert Hulton, and the notes of J. P. Tibbits and 
H. S. Bassett, be and the same is of no effect, and that the same 
be set aside. 

3. That the title and control of the said notes and mortgage is in 
the administrator, the complainant in this suit, and held by him for 
the use and bëueût of the estate. 
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RoBiNSow and others ». Stjttbb anfl otlierfl.* 

{Oireuit Court, N. D. Illitun». November 26, 1881.) 

PEAOTICE— RRHEABraG — APFIBMAITCB OP FoRMBB DeCREB. 

Where, on a rehearing, grauted in order that newly-discovered proof couM 
be brought in and considered, the évidence failed to sho-w that 1 ho apoarai us in 
use prior to plaintifls' invention vas an anticipation tiiereo^, liits loiuitur decree 
was affirmed. 

In Equity. On rehearing. 

Munday, Evarts d Adcock, for complaînants. 

Blodgett, D. J. The distinctive feature of complaînants' device 
for resweating tobacco is the water tank in the bottom of bis outer 
ohamber, so that by keeping this water at the proper temperatore the 
atmosphère of the outer chamber can be kept warm and humid, 
whereby the process of resweating will be induced and carried on to 
•whatever estent shall be deemed désirable. 

Since the former hearing défendants claim to hâve discovered the 
use of other devices prior to Eobinson's invention, which they insist 
so far anticipate the Bobinson device as to make it void for want of 
novelty; and a rehearing was granted défendants in order that this 
newly-discovered proof could be brought in and considered. The 
first is an apparatus used by John Watt for resweating tobacco ; the 
second, two sweating rooms or boxes used by Louis Specht in thô 
tobacco factoryof August Beck, of this city; and third, the Huse 
patent of July, 1865. 

No model of the Watt sweat room is shown, but from the descrip- 
tion given of it in the testimony it is évident that it was merely a 
close vault heated by coils of steam pipe, and into which live steam 
was discharged in greater or less quantities. It did not hâve the 
water tank shown in the Eobinson device, nor anything équivalent 
io it, but had spécifie provision for drawing off the water formed by 
condensation of the steam. 

The Specht device was also, as I conclude from the model, only a 
room or box heated with coils of steam pipe, and one or two of the 
lower pipes perforated so as to permit the escape of the steam 
Thèse perforations were on the under side of the pipes, so that the 
eteam was blown downward onto the floor of the room, where it came 
in contact with, perhaps, a small quantity of water which had col- 
lected in the troughs, so that this discharged steam, as it rose and 
diffused itself through the room, was to some estent saturated with 

•Reversed. See 7 Sup. Ct. Rep. 378. 
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the water -which it had taken up, or was so near the dondensing point 
as to be wet steam. Tbis Specht apparatus bas been altered bo 
often tbat I find it almoat impossible to détermine from the proof 
just how it was constructed and operated prior to tbe date of Eobin- 
Bon's patent. But I am satisfied that a tank of water or any large 
body of water was not deemed an essential part of the apparatus. 

The construction of first one trough and afterwards tbree troughs 
Batisfies me that the main purpose of thèse troughs was not to hold a 
mass or body of water as an essential élément of the mechanism, 
but to catch and carry off the water formed by the condensation of 
the steam. So that, wbile tbe Specht sweat-box may, in its prac- 
tical opération, baye approximated somewhat more closely to the 
Eobinson invention than any others which bave been shown in ' tbe 
proof, it did not, in my estimation, antîcipate. Eobinson's invention. 

Ab for the Huse patent of 1865, it was only a box beated with 
steam coils, in which the tobacco was to be placed ànd beated by the 
radiation of.heat from the pipes and the introduction of iive eteam. 

The former decree in the case is affirmed. 



Sîz and others v, Ebpfield and others. 

(Oi/teuit Court, 8. D. Nm York. August 16, 1881.) 

Peacticb— ExcEPTroNS TO Rkperbe's Beport. 

Where amended exceptions to the report of the référée are not filed wîthin 
the time prescribed by the statute they will be overruled on motion. 

Blatchfobd, C. J. So much of the plaintifs' motion herein as 
moves "to overrule and exclude ail défendants' so-called amended 
exceptions to the référée 's report, originally filed herein on September 
11, 1880," must be granted. The order of référence of March 7, 
1877, provides that "either party may, on the hearing, raise objec- 
tions, and said référée shall décide thereon, and either may file ex- 
ceptions to such décision of the référée within two days after tbe 
filing of the referee's report." It does not provide for any exceptions 
to the report of the référée. If the exceptions to the report can be 
treated as if they were filed as exceptions to décisions of the référée 
on the hearing, there is no matter embraced in said amended excep- 
tions to the referee's report which relates to anything as to which 
the défendants raised objections before tbe référée on the hearing, on 



s 00 FEDKBAL REPOBTEB. 

which te deoidôd, except that relating to Syz, Irminger & Go., and as 
to tliat the exception was not filed within two days after the filing 
of the referee's report. If any of the said amended exceptions to 
the referee's report, other than that relating to Syz, Irminger & Ce, 
are claimed to hâve been properly filed, aside from any authority 
therefor under said order of référence, it is plain that some of them 
relate to objections which, in order to be available, should hâve been 
taken before verdict, and therefore are improperly filed, because it 
is not shown that the objections and exceptions -were taken before ver- 
dict, and that the rest of them could only be raised by an exception 
to the décision of the court, made Pebruary 11, 1861, and it does not 
appear that any such exception was ever taken, and it is too late now 
to take it. 

I am also of opinion that the stipulation entered înto between the 
treasury department and the attorneys for the plaintififs in August, 
1874, applies to this case in its présent status. 

No motion appears to be made in regard to the "exception to ref- 
eree's décision." 



EioHABDSON V. Ceoft and another. 

{CHrmiU Court, S. B. New York. November 29, 188a) 

Injunction— Whbn not Dissolved. 

If, upon the state of facts appearing on a considération of ail the affidarits 
it is shown on a final hearins; that the plaintifl's patent would not be defeated, 
the motion to amend the answer and to dissolve the injunction will be denied. 

George Gifford, for complainant. 

George Bliss and A. Bell Malcomson, Jr., for défendants. 

Blatohfoed, g. J. Waiving the question as to whether the défend- 
ants hâve shown the diligence which is required, it does not appear 
satisfactorily that the matters now sought to be set up are relevant or 
material. If the state of facts now appearing on a considération of 
ail the alfidavits were shown on a final hearing, the plaintiff's pat- 
ent would not be defeated. The Tyrrel device for reflecting figures 
attached to slides running in grooves in the table does not suggest or 
meet the plaintiff's invention. Mr. Boyd Elliot's affidavit leaves 
it not at ail clear that the Castner mirrors were adjustably connected 
to each other, or that they were publicly used. There is nothing to 
show that the two book références hâve any relevancy. The motion to 
amend the answer and the motion to dissolve the injunction are denied. 
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Bassëtt V. Malone and another. 

iCireuit Court, 8. D. New York. December 27, 1880. .' 

Injukction— Whbn not Dissolved. 

Where défendant is using the Infringing machine for purposea in respect to 
which the plaintift has an exchisive right under his patent, an injunctiou will 
not be dissolved on motion f ounded on the uon-joinder of a party. 

J. B. Staples, for plaintiff. 

R. B. Dawson, for MalQne. 

Blatchfokd, C. J. I 8ee no ground, on the merits of the case,, for 
dissolving the injunotion. It is not clear that on the terms of the. 
contract between Loft and the plaintiff the suit is not wejUi brought 
in the name of the plaintiff alone. But at ail events, by the terms 
of that contract, the plaintiff has a right to qse Loft's name, in çon- 
junction with his own, in bringing suits, and it is not neoessary to 
obtain Loft's consent or signature for each suit. The plaintiff may 
join Loft with himself as co-plaintiff, and may amend his bill to that 
effeot. This had better be done, and an order to that effect •w:ill be 
entered. It sufficiently appears that Malone is using the infringing 
machine for purposes in respect to which the plaintiÊE has an exclu- 
sive right under the patent. 

The motion to dissolve the injunction is denîed. 



French V. FOLEY. 
{District Court, S. D. New Fork. April 4, 7882 ) 

1. Pbnai. Statutes — Construction— Penai/ties. 

A penalty is not to be imposed for acts not within the fair meaning and 
construction of the language of the pénal statute as it stands ; its scope is not 
to be enlarged by the addition of other words which would be essential in order 
to warrant the extended construction claimed for it. 

2. Samb— Pbnaltt for Falbb PArENT Markiko — Rbt. Bt. } 4901. 

Subdivision 2 of section 4901 of the Revised Statutes, which imposes a penalty 
of $100 iorafflxing the Word "patent," etc., to any patented article, with intent 
to imitate or counterfeit the mark ordevice of "the patentée," means the mark 
or devioe of the patentée of the patented article on which the words are so 
Btamped. The language and fair construction of this subdivision do not In- 
clude the case of a patented article stamped with the mark of a person who haa 
T.ll,no.8— 51 
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no patent embracing or aflecting the article stamped, but only a patent for a 
différent article, and no penalty can be recovered ttierefor ; the remedy of the 
person whose markiâ impiropèrly used mmi hesought independent of this sec- 
tion. Tlie statute cannot be extended by inserting, in efEect, after the words 
" the patentée;" tba additional worda f 'o-f tbe same or any other imila/r article. ' ' 
S. Same — Action for ïhe Penalty — Protincb op Juby. 

In an action for a penalty for afBxing,. without autliority, the patentee's 

mark upon a stylographic pen, it appearing that the pen was stamped with the 

. mark of two différent patents, pbtained by différent patentées, and there being 

évidence .tending to show tjiat thç .défendant had authority for afflxing the 

the mark of one of them, but not of the other, hdd, that it was necessarily a 

question for the jury to détermine whether the pen so marked involved in its 

construction any part of the claim set ont in the patent of the hon-consèntifag 

patentée ; and, if not, that the défendant was not liabléto a penalty under stib- 

1' division 2 of this sectionn'HrfdS, fîirther^ that a» the pen upon which the mark 

; , I was afflxedjWas embraced in one of the patents, no penalty could be recovered 

upder subdivision 3, as that is Jimitéd to the 8tf).mping of unpatented articles. 

*rhé vetdict of a jury, involving questions of "intent," upon circumstaritial 

l 'i' and conflioting évidence,. shauld not bedisturbed. • ji 

Motion for a new triai' âîter verdict in au action for a penalty for 
couAtérfeiting plaintiff 's patent mark. ' 

George C. HoZt, for plaiùtifif. 
" v4nibs Bro^raaar, for défendant. ■ 

ÎBrowk, D. J. This actibn -was brougM' to recover tùe Bum of 
$'4,500, pènalties, under section' 4901 of' the Eevised Statutes, for 
afBxing on 45 stylographic pens thte stamp, "Pat. Mar. 21, '76, Atig; 
12, '79," without the consent of the patentées of the patents of thosô 
dates. The plaintitf avelfs that the Mackinnon Pen Company was 
the owner of the first of said patents, and was the exclusive licensee 
of the second, which had been issued to Charles H. Downes. 

The answer dénies that the défendant af&xed such marks to the 
pens as alleged, or caused them to be manufactured with intent to 
imitate or counterfeit any mark or device of the patentee's patents. 

On a trial befpre a jury the two patents were introduced in évi- 
dence; the earlier one known as the Mackinnon patent, and the 
later one known as the Downes patent. The pens in question were 
àll manufactured by Clarke, a manufacturer employed by the Mac- 
kinnon Pen Coinpany to manufacture in their behalf. Downes had 
executed to the Mackinnon. company the exclusive right to «eW his 
pen, and had authorized Clarke to manufacture them, for which he 
was paid a dollar a dozen. Clarke had manufactured more than the 
Mackinnon coinpany were willing to reçoive and pay for, and ail the 
pens 80 manufactured had been stamped by him, by the authority of 
both patentées, upon a narrow band near the top of the pen, with 
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the words "Pat. Mar. 21, "t6, Aug. 12, 79," in type so fine as not 
to be distinguishable by ordînary eye-aight, withoùt the àid of a mag- 
nifying glass. Clarke thereupon entered into negotiations with the 
défendant, Foley, for the sale to him of some of thesé pens, which 
Foley purchased, with this mark df both patents alrèady stamped 
upon them, and he subsequently ordered a further supply. The 
défendant testified that he neveir ordered this stamp to be put upon 
any of the pens, and cared nothing aboùt it; and Clarke, the manu- 
facturer, also testified that the défendant hever rèquested the stam|) 
to be placed upon them ; that many of the pens were thus stampéd 
before the sale to Foley, and he was uncertain whether ail the pens 
which he sold to Foley which had this stamp upon them were not 
also thus stamped before the negotiations for the sale of any pens 
were made. 

The second subdivision of section. 4901, upon which the plaintiff 
relied, imposes a penalty of $100' for each offence upon every person 
''who, in any manner, marks upon or affixes to any such patentée arti- 
cle the Word «patent* or 'patentée,' or the word 'letters-patent,' or 
âny word of like import, with intent to imitàte or counterf eit the 
mark or device of the patentée, without having the license or conseû't 
of sueh patentée, or his assigna or légal représentatives." The offénee 
for which the penalty îs hère imposed, consists in affixing upon "any 
such patented article the words 'patent,'" etc., "with intent to iniitate 
or counterfeit the mark or device of the patentée." This necessarily 
means the mark of the patentée of the article patented. The court 
accordingly ruled thronghout the trial that to entitle plaintiff to 
recover it must appear that the offending pen was made upon either 
the Mackinnon or the Downes patent, or upon both of them, and 
that Foley caused or procured the stamp in question to be afSxed 
thereon without the consent of the patentées of those patents. 

Downes testified to his assent to the stamp so far as respectéd his pat- 
ent. It became important, therefore, to ascertain whether the offând- 
ing pen involved any part of the claim covered by the prior Maçkinnoii 
patent. This was denied by the défendant, but asserted by the plain- 
tiff. The court permitted the défendant to introduoe testimony tend- 
ing to show that this pen did not involve the Mackinnon patent, but 
that it was made upon the Downes patent exclusively; and, with the 
view of determining this question, the testimony of varions witnesses 
was given, and the claima set f orth in each patent were submitted and 
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argued to the Jury. The plaintiff exoepted to the admission of this 
testimony, and moved for a new trial upon this and other grounds. 

In support of this exception the plaintiff contends that the words 
"such patented article," in the second subdivision of section 4901, 
above quoted, mean an article of the gênerai description with that 
patented, and that the article upon which a patentee's mark is affixed 
■without his lioense, in order to subject a person to the statutory pen- 
alty, need not be an article within or covered by such patentee's pat- 
ent, but only Bome article similar to it in appearance or resembling 
it. ï cannot thus read this subdivision; and I thiuk its language is 
incapable, by any fair constructipn, of such an extension of meaning. 
The words "with intent to imitate or counterfeit the mark or device 
of the patentée" can only refer to the patentée of the article patented 
by such patentée. Hence it follows that if, upon a patented article, 
a stamp is put, not of the patentée of that article, but of some other 
patentée, who never patented the article so stamped, and never 
claimèd it as his, such a case is not within this subdivision. It is a 
caseomitted, so far as thèse penalties are concerned; and the remedy 
of the person whose name or mark is thus improperly used is con- 
fined to such as exists independent of this section. 

The plaintiff contends that this subdivision should h,e read as 
though after the words "the patentée", there were inserted the words 
"of the same or any other similar article;" and as thus-amended this 
subdivision would impose a penalty upon any one who "afiSxes to any 
such patented article the word 'patent, ' etc., with intent to imitate or 
counterfeit the mark or device^ of the patentée" of the same or any 
other similar article. This would be a very manifest enlargement of 
the ordinary and plain meaning and interprétation of this sub- 
division, and would violate, in my judgement, the rule which has 
been invariably applied to the construction of pénal statutes. 

This statute is a higlily pénal one. In this case, the sum of $4,500 
is çlaimed for afBxing the stamp in question upon articles whose 
retail price is less than $100. 

In U. S. V. Wiltberger, 5 Wheat. 76, it is said by Marshall, C. ô., 
(page 95,) that — 

*' The rule that pénal laws are to be construed strictly, ia peihaps not much less 
old than construction itself. It is founded on the tenderness of the law for 
the rights of individuals, and on tlie plain principle that the power of punlsh- 
went is vested in this législative, not in the judicial, department. • * • 
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The maxim is not to be so applied as to narrow the words of the statute to the 
exclusion of cases which those words in their ordinary acceptation, or in that 
sensé in which the législature has obviously used them, would comprehend. 
The intention of the législature is tobe collected îromthe words they employ. 
Where tlicre is 'no ambiguity in the words, tliere is no roora for construction." 

In U. S. V. Morris, 14 Pet. 46é, Taney, C. J,, says, p. 475 : 

"In expounding a pénal statute the court certainly will not extend it be- 
yond the plain meaning of its words; for it has been long and well settled 
that such statutes raust be construed strictly. Yet the évident intention of the 
législature ouarht not to be defeated by a forced and overstrict construction." 

In U. S. V. Hwrtwell, 6 Wall, 385, Swayne, J., in commenting on 
this rule, says, (p. 396 :) 

" The rule of strict construction is not violated by permitting the words of 
the statute to hâve their f ull meaning, or the more extended of two meanings, 
as the \vider popular, instead of the more narrow technical one ; but the words 
sliould be taken in such a sensé, bent neither one way nor the other, as will beat 
manifest the législative intent." 

I know of no rule in the construction of oriminal or pénal statutes, 
or of any instance, going f urtber in support of what may be supposed 
to bethe gênerai intent of the législature, than that indicated in the 
language of Swayne, J., above quoted. In ail cases the language 
used must be at least capable of the extended construction claimed 
for it, without the addition of other words which are absolutely essen- 
tial in order to warrant the extended meaning. The language of 
subdivision 2 of section 4901 cannot by itself be thus rea'd. There 
is no uncertainty or ambiguity in its terms, nor any différences of 
meaning dépendent upon a technical or popular construction of the 
words used in it. "The patentée" referred to oan be none other than 
the patentée of "such patented article;" so that not only its plain 
and natural meaning, but the necessary meaning of the language of 
the statute, is restricted to the article claimed in the patent of the 
patentée whose mark is counterfeited. U, S. v. Taylor, 3 Fed. Eep. 
563, 565; Lewis v. Hitchcock, 10 Fed. Ebp. 4, 5. So far, therefore, 
as related to affixing the stamp of the Mackinnon patent, it was com- 
pétent to the défendant to show that the pens in question did not 
involve the use of anything claimed by that patent. 

It is also urged that the court erred in declining to submit to the 
jury whether Poley was not liable under the third subdivision of sec- 
tion 4901. That subdivision refers solely to the word "patent," or 
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any ■word importing that an article is patented, being afiSxed to "any 
vnpatented article." But the pen in question was without dispute a 
patented article. The testîmony upon both sides showed that it was 
covered by either the Mackinnon patent or the Downes patent, or by 
both. It would hâve been manifest error in the court to submit to 
the jury any question under this subdivision which had no warrant 
in any testimony in the case. 

It was also urged that the court erred in admitting the testimony 
showing that Clarke was, at one time, an. officer of the Mackinnon 
Pen Company. But one of the important questions in the case was 
whether Foley affixed the mark complained of upon the pen, or 
caused it to be se affixed, and, if so, his intent in doing so. There 
was no proof that Foley affixed this stamp by any direct act of Ms 
own, and it was uncontradicted that it was affixed by Clarke, the 
manufacturer of the pen. Any évidence, therefore, showing the rela- 
tion of Clarke to the Mackinnon Company in connection with the 
manufacture of thèse pena could nbt be properly excluded. Any tes- 
timony on this subject had a necessary bearing on the question as 
to whose act the affixing of the stamp was, and the intent with which 
it was done. If affixed before the negotiations between Clarke and 
Foley, its bearing upon the intent of Foley was manifest. If the effect 
or bearing of this testimony needed qualification, it was compétent 
to the plaintiff to ask suitable instructions îor that purpose ; but 
there are no exceptions to the charge to the jury in this respect. 

Upon the merits of the controversy, as to whether thèse pens were 
purchased by Foley as already manufactured and stamped by Clarke 
previously, or whether ordered by Foley and thereafter manufactured 
by Clarke on his order ; and, if the latter, whether in so ordering them 
there was any express or implied request that Clarke should affix the 
stamp in question, so that the affixing became, under such circum- 
stances, the act of Foley, — ^the case was left with the jury upon ail the 
évidence under instructions to which no exception has been taken. 

Cases of this kind, in which the intent is a material fact to be deter- 
mined upon évidence more or less eonflicting, and under circumstances 
calculated to arouse more or less suspicion of the want of good faith, 
are peculiarly cases in which the court, upon established principles, is 
not warranted in interf ering with the verdict of a jury. It cannot be 
said that there was no évidence, by itself oonsidered, sufficient to 
acquit the défendant,' So far as the direct testimony of the défend- 
ant and Clarke would go, the évidence was in the defendant's favor. 
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The strength of the plaintiff's case lay in the suspicious nature of the 
circumstances, and in the presumed business advantagesto be gained 
by the défendant from bis negotiations with Clarke. The comparative 
weight and value of the évidence on this point on both sides werenec- 
essarily for the jury alone to détermine under proper instructions. 
Not perceiving any error in thèse instructions, or any substantial 
error in the admission or rejeotion of testimony, the verdict cannot 
be interfered with, (Walker v. Hauxhurst, ô M&teht. é9i,) and the 
motion for a new trial should thereforè be denied. 



, United States ». Gbisvold. 
{District Court, Di Orègon. PeT)ruary 24, 1880.) 

1. Abbest tN Crvn. Actions— RiGHT TO DiscHAHGB. 

In the absence of anystatùte directly authorizîng the discharge ofa défend- 
ant in an-est who is notxharged in exécution within a certain time after judg- 
ment, the court inay. assume that his discharge was contempiated by law, and 
should be granted, unless the plaintiff, ivithin a reasonable tiine,8hould charge 
him in exécution. 

2. SaME — RULB OP COMMOU LAW. 

Where it appears that the rule of the common law is that if plaictifl ob- 
tained judgment against "a défendant prisoner," and dld "not charge such 
défendant bo remain ing in prison in exécution of the judgment within two 
terms next after obtaining such judgment," reckoning the term wherein judg.' 
ment was obtaincd as bne, the défendant may obtain his discharge, it will be 
assumed that this rule applies to the case, and supplies the omission in the 
statute of the state. 

Addison C. Gihbs, for plaintiff. 

William W. Paige and George H. Durham, for défendant. 

Deady, D. J. On May 27, 1877, the United States, by B. F. Dowell, 
eommeneed an action against the défendant, under sections 3490-94 
of the Eevised Sta tûtes, for certain penalties ând damages on account 
of the violation of section 5438, in knowingly making, presenting, 
and obtaining payment from the treasury of the United States, in Jan- 
uary, 1874, of certain false claims, commonly called the Jesse Eob- 
inson claims, and purporting to be for expansés incurred by C. S. 
Drew, quartermaster of the Oregon militia, in fitting out and main- 
taining the Jesse Walker expédition to protect the immigrants on the 
southern Oregon immigrant trail, between the Humboldt river and 
the southern boundary of the state, between August 3 and Novem- 
ber6, 1854. 
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On June 25 the district judge, under section 3492 of the Eevised 
Statutes, and upon the camplaint in the action, verified by the oath 
of said Dowell, made an order for the arrest of the défendant, and 
fixed bis bail at the sum of $10,000, to be given in the manner and 
with the elïect provided in sections 108-9 of the Oregon Civil Code 
regulating the giving of bail upon arrest in civil actions, and on June 
4th the défendant was arested and gave bail acoordingly. 

Afterwards the défendant moved to strike the complaint from the 
files, because it was not signed by the district attorney nor any one 
authorized to represent the United States, and to be discharged from 
arrest because there was no affidavit, other than the complaint filed 
before the allowance of the same, nor undertaking filed before the 
arrest was made ; and on October 9th said motion was denied. See 
5 Sawy. 25. Between April 23 and May 20, 1878, the case was tried 
with a jury, who were discharged without giving a verdict, three of 
them being for the défendant. A second trial resulted, on December 
14th, in a, verdict for the plaintiff in the sum of $35,228, upon which, 
on Jauuaryll, 1879, there was a judgment aecordingly. See pub- 
lîshed opinion of that date on denying motion for new trial. After- 
wards the défendant was surrendered by his bail, and on March 4th 
his counsel moved for his diseharge from custody, because no exécu- 
tion had been issued on the judgment against the person. On the 
following day, after argument, the motion was denied, it appearing 
that an exécution had been issued against property and not yet 
returned, citing Norman v. Manciette, 1 Sawy. 487, in which the court 
held that the plaintif!, in a judgment where the défendant is liable to 
arrest, bas, at least, until "the return of the exécution against prop- 
erty, to take out exécution against the body, and thàt, in the mean 
time, if the défendant bas been arrested provisionally, he must 
remain in the custody of the sheriff or his bail, or satisfy the judg- 
ment." 

On April Ist, after the return of the exécution against pi'operty 
unsatisfied, the motion for the defendant's diseharge was renewed, 
but before it was decided, namely, on April 22d, the judgment against 
him was reversed on error in the circuit court, because of an instruc- 
tion given to the jury upon the trial, to the effect that the défend- 
ant was chargeable with knowledge of the fraudaient character of 
the daims in question obtained by his agents thereabout in the 
course of their agency, but not communieated to him, — the circuit and 
district judges concurring therein, — whereupon the motion was aban- 
doned. 
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On a third trial, on July 28th, a verdict was fonnd for the plain- 
tiff in the same amount as before, upon which, on July 30th, judg- 
ment was given accordingly. 

On November 26, 1879, the motion for discharge from the pro- 
visional arrest was renewed upon the ground that an exécution against 
property had been issued upon the judgment and retumed nulla boiia, 
and was finally argued and submitted on February lOth. 

On the argurdènt of the motion, a point was made by one of the 
counsel for the défendant that this arrest was illégal andvoid, because 
it was made on the verified complainf in the action, and'not an'àffi- 
davit merely, and also without a previous undertakiiig On the part 
6f the plaintiff for eosts and damages, as provided' in se'ètion 107 of 
the Oregon Civil Code in the case of an action between private per- 
sons. But this poitit not being stated in this motion, and having 
bôén distinctly madë and passed upon' in thé motion before judgment 
for the discharge of the défendant,- as appea'rS in the dpinion iiï 5 
Sawy., supra, will not now'be further con^idered. 

The only question, àrising upon this motion iswhere the défendant 
in a civil action is arrésted before judgment, aûd remains in arrest 
untir judgment is given theréin, or is thereupon surrendered by bis 
bail, when may he bave a supersedeas and dischalrge from sùchi arrest 
unless he is charged in exécution thereon? 

At commôn law the preliminary arrest in civil actions was made 
upon a capias ad respondendum, the purpose of which, as its name 
implies, was only to secure the appearance of the défendant in court 
to answer thé plaintiff on the return-day of the writ, and the' party 
either remained in the custody of the sheriff tmtil that time, or gave 
him spécial bail forhis appearance. 

Upon the return-day the défendant appeared by putting in bail, 
as it was called, to the action, fàiling which the bail for his appear- 
ance was forfeited. The bail to the action was an undertaking that 
the défendant would satisfy any judgment obtained against Mm, or 
render himself a prisoner upon the exécution thereon. 3 Bl. Comm. 
390,291. 

A judgment at common law for the payment of money might be 
enforced by an exécution against the body, called a capias ad satis- 
faciendum, in ail cases in which the défendant might hâve been 
arrésted in the first instance upon a capias ad respondendum, and the 
pùrpose and effect of it was to keep the body of the debtor in close 
custody until the judgment was satisfied. 8 Bl. Comm. 414, 415. 
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. The arresl in this case, as has been stated, was made under an act of 
congress, but under section 914 of the Revised Statutes tbe subséquent 
proceedings thereon are governed by the law of the state. Indeed, 
the arrest itself might hâve been .made under section 106 of the 
Oregon Civil Code, which authorizes an arrest in civil actions for 
a penalty or a fraud. Sections 108 and 109 of such Code provide 
that the défendant shall be discharged from the arrest in a civil 
action "at any time before exécution," either upon giving bail or 
making a deposit in lieu thereof, and that the undertaking of the bail 
must be "to the effect that the défendant shall at ail times render 
himself amenable to the process of the court during the pendency of 
the action, and to such as may be issued to enforce the judgment 
therein. 

From this it appears that the bail given upon the provisional 
arrest under the Code ia not merely the spécial bail of the common 
law given to the sheriff for the appearanee of the défendant in the 
action, but it is also the équivalent in opération and effeot of the 
common-law bail to the action, by which the sureties therein under- 
took that the défendant would satisfy any judgment that might be 
given against him, or render himaelf in exécution thereof upop pro- 
cess against his body to enforce the same, vrheneverlawf uUy required. 

At common law the plaintiff might hâve an exécution against the 
body in the first instance, but could not thereaf teç hâve one against 
the defendant's property, except in spécial cases, as where the défend- 
ant escaped, died, or was discharged under the insolvent act without 
satisfying the judgment. Ordinarily, the taking of the body in exé- 
cution was considered a discharge of the judgment, and a satisfaction 
of the debt. 3 Bl. Comm. 4Ï5; Jackson v. Benedict, 13 Johns. 535; 
Sunderland v. Loder, 5 Wend. 59; ,W<ikeman v. Lyon, 9 Wend. 242; 
Chapinan v. Hatt, 11 Wend. 4:23; Poucher y. Holly, Id. 185; Beaty 
V. Beaty, 2 Johns. Ch. 431. ' , 

The Oregon Civil Code,,§§ 272, 276, gives the plaintiff an exécution 
against the body in ail cases where the défendant might hâve been 
arrested before judgment, but only "after the return of the exécution 
against property unsatisfied in whole or in part," and by section 277 
it is provided that ,a person arrested on exécution shall be impris- 
oned antil it is satisfied, or he is legally discharged. By title 2 of 
chapter 28 of Mis. Laws, provision is made for the discharge of per- 
sons conâjied upon exécution, upon the surrender of their property; 
bat it is also therein proivided (Or. Laws, § 21, p. 628) that the judg- 
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ment, notwithstanding such imprisonment and discharge, may be 
thereafter enforced against the property of the défendant. 

At eommon law an exécution, either against the body or the prop-' 
erty, might issue, of course, within a yéar and à day from the entry 
of the judgment. 3 Bl. Comm. 421 ; 1 Arch. Pr. 281 ; Atty. Pr. K. B. 
278, 401; St. Westminster, 2; 13 Ed. I. c. 45; 3 Bac. Abr. 407. 

By the law of this state (Or. Civ. Code, §§' 271, 292) an exécution 
may issue, of course, at any time -within fiye years after the entty of 
]udgment; but, as has been stated, the exécution against the body 
cannot issue until one against the property has bêen returned unsat- 
isfied. Id. § 276. From this it appears that at eommon law the 
plaintif might tàke the body 6f the défendant on exécution, of conrse, 
within a year and a day from the entry of judgment, and may do so 
under the law of this state within five years of such entry. 

But there is no statute of this state whichprescribes, directly or 
in effect, within what time, after judgment, a défendant in arrest is 
entitled to be discharged, unless taken upon exécution issuedthereon. 
By the New York Code, § 288, it.is provided that where the défend- 
ant is "in aôtual ciistody under an order of arrest," and the plaintiflf 
neglects to issue exécution against the persoh of the défendant for 
three months after the entry of judgment, the défendant may be dis- 
charged from custody, unless good cause to the contrary be shown. 
As to what was the practiee at comnlon law upon this point, counsel 
hasnot cited any authority, and I bave been inclined to the opinion 
that, in the absence of any positive rule or practiee to the contrary, 
the défendant is not entitled to be disehài'gèd' so long as the plaintifl 
is entitled to charge him in exécution, whîch is five years from the 
entry of the judgment, according to the statute of this state, and 
accotding to the eommon law a year and a day. Upon this theory of 
the law counsel for the plaintiff contend that the défendant cannot 
be discharged from this arrest for five years from the judgment, and 
ùpon the view most favorable to the défendant he would not be 
entitled to such discharge until the expiration of a year from that 
date. 

But the law of this state having provided that a judgment debtor in 
custody upon an exécution may be finally discharged from imprison- 
ment upon a surrender of bis property subject to exécution, and as 
such discharge cannot take placé While thé défendant is in custody 
upon the arrest before judgihent, it may be said that the purpose and 
the opération of the law providing for the discharge of a judgment 
debtor upon the surrender of bis property would be hindered and 
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denied if the plaintiff. coyld compel such debtor to remain in cnstody 
upon the arrest before judgment until he saw proper to take him on 
exécution. 

Further, the object of the arrest before judgment , being merely to 
hold the person of the défendant so that if he does net satisfy any 
judgment which may be obtained against him, bis body may be 
taken upon an exécution to enforce the same, it may be said that if 
the plaintiff does not exercise the right to take the body of the 
défendant in exécution within a reasonable time, the défendant ought 
to haye a remedy hj a supersedeaa and discharge. And, upon further 
refiection, thèse considérations hâve the effect to incline my mind 
to the conclusion that, in the absence of any statute directly author- 
izing the diseharge of a défendant in arrest, who is not charged in 
exécution within a certain time after judgment, the court might say 
that bis diseharge was contemplated by the law.and Bhould be 
grantedj. unless the plaintiff, within what might be considered a rea- 
sonable time, under the circumstances, should charge him in exécu- 
tion. , 

But, upon further examination of the matter, I find that, according 
to ;the first volume of the Àttorney's Practice in the Court pf King's 
Bench, 366, a work published in 1759, the rule in that court was that 
if the plaintiff obtained judgment against "a défendant prisoner" 
and ,did "not charge such défendant so remaining in prison, in .exé- 
cution ■ of the judgment, within two terms next after obtaining such 
judgment," reckoning tlje term wherein the ju4gment was obtained 
as one, the défendant mjay .obtain his diseharge ; citing in the margin, 
as authorities, Carth. 469^; 2 Strange, 943, 1153, 1216. 

Assuming, as I do, that this is the rule of the common law> it 
appliesto.the case and supplies the omission in the atatute of the 
Btate. It authorizes- the defendant's discharge in case the plaintiff 
neglects to charge him in exécution, and prescribes the time beyond 
whieh heis entitled to it. . \,,. 

: The judgment in this case was given at the July term, 1879, and 
this is the November term of the same year, and the second term 
thereaf ter within the rule. This term expires on the day befor* the 
first Monday in March next, when anQther teri?a begins. If the plaintiff 
does not charge the défendant in exécution before that. time he may 
then apply for his discharge, and it will be granted him, of course. 
The présent motion, howe ver, being prématuré, is denied. 
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New Yop.k & Baltimore Cokpee Polishing Co. v. New Yobk 
coffjbb polishing co. 

{Circuit Court, E. D. New York. 1882) 

COHTEMPT OF WlTNESS— COMMISSION TO TAKE TESTIMOKT. 

An order to show cause why a witness should not be held in contempt, asked 
for to lay a f oundation for a motion to issue a commission to talîe the testimony, 
refused on the ground that the order to âttach would be useless, and on subsé- 
quent motion an order was made to issue the commission. 

In Equity. Order for commission to take testimony. 

liichards é Heald and Henry R. Starhuck, for complainanti 

Goodrich, Deedy é Platt, for défendant. 

Appeal from taxation oî bosts tinder the décision in thé above 
cause, made December, 27, I88Ï, (9 Ped. Ebp. 578,) having l^eën taken, 
that décision was so far modified as to allow no costs to the plaiûtiff 
on the demurrer. The défendant having failed to ansvrer withïil the 
ten days given, plaintifï's solicitor applied for an order to be seryed 
on the président of the conipariy défendant to show causé ■vfhy he 
should not be punished as for a contempt ih not so ans-^ering, and 
cited Coveny \. Athill, Dick. ^S5, and Laricaster \. Làncaèiér, 6 Sim. 
439, stating alsô in opén court that the sole feason for app^yi^g f<^^ 
the order was to lay a f oundation fôr à motion to issue the, commis- 
sion to take testimony which was prayed ïor in the bill. TJpon this 
the otder to show cause was r^efused on the ground that the order td 
attach the défendant would be usélëss, becausé it would! .no|t tend to 
establish the truth of the allégations m the bill of the compïain^ht. 
Thereaf ter solicitor for complainant applied on nptice fora commis- 
sidh to issue, and défendant opposéd on the ground that issue hàd 
liai been joined in the cauSô. Thé objection wàs overruled, a^d an 
order made for a comiùîssipn to take thé testimony of t^e witness 
riamed inthe bill, in perpetudm hi memoriam,nT^onwn.ii6ii interrogâ- 
tôiiÎBB to be attached to the çoûiïaiSBion. 
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IiANNINO V. LOCKETT.* 
{Oireuit Court, 8. D. Georgia, W. D. May 16, 1882.) 

1. Lanning V. Lockbtt; 10 Fed. Rbp. 451, afflrmed. 

2. IssuABLB Dbfence— Constitution of Georgia. 

A plea depying the plaintiS's title to the note sued on and right to sue 
, .thereon is an "issuable p]ea," within the ineaning of the constitution of 
■ Georgia; and -where évidence was oflered by both parties upon the trial of 
sucli plea (no other being intèrposed) a verdict of the jury flnding for the 
plaintiil the amount due on the note will not be set aside as violation of the 
provision in the.constitution : " The oourt shall render judgment without the 
verdict of a Jury in ail civil cases fôunded on unconditional contracta in writ- 
ing where an iesuable d'efence is not fllied uhder oath or alDrmation." 

3. State Laws, how Followbd— Issukb oi' Fact Tkied by Jubv. 

. 'While the Upited States courts, in cases at law.fotlow as near as practîcable 

the practice, pleading, forms, and modes of pçoceeding of the state courts of 

■ ''record, ycit the constitution and laws of the United States reqnire ail issues of 

• fact in ooJiimon-law casBs to be determined by a jury, unless the same is waived 
,, lu .writing- by the : parties. 

This TOB a motion for new trial at law jp the case reported in 10 
Çed. Ëep. 451, decid,ed by Jlon. Jqhn Erstine, district judge, The 
movants excepted to the rulings of the court whioh are there reported, 
on the question of the anthority of a cashiêr pJE a bank to indorae,; to 
the charge of the court on the plea of défendant, etc. It is unneces- 
eary to réfer more partiou^rly to thèse rulings than to say that they 
w^re reviewred and affirmed by the circuit judge, who announced the 
décision of the court in the foUowing written opinion. 

Willis A. Hawkins and Lyon é Gresham, fox mpvHiïta. 

Bacon dtRutherford, contra, 
I Pabdee, C. J^ The plaintiff in this case, a citizen of the state of 
NewYorli;, brought this action agaipsi the défendant, a résident cit- 
izen of this division of the southern district of Georgia, alleging ier- 
self to be the holder and pwnerof a certain promissory note executed 
bythe défendant in 1879, to thp Ojrder of the Maçon Bank & ^Trust 
Company, payable December 1, 1879, with interest after maturity, 
which note, being negotiable by the law merchant, the said Bank & 
Trust Company, for a valuable considération, negotiated and trans- 
ferred, and by written indorsement assigned, to plaintiff, whereby 
défendant became bound to and promised to pay plaintiff the 
amount thereof, etc.; concluding -with the usual allégations and 
prayer in such cases. The défendant appeared and filed a plea to 

*Keported by H. B. Hill, Esq., of the Maçon bar. 
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the jurisdietion, oû the ground that thô Maçon Bank & Tirust Com-' 
pany was a citizen of this division of the district, and its assignée 
could not sue in tbe United States courts. To this a demurret waâ 
filed, which on hearing was sustained by the court, the note siied on 
having been executed sinee the aot of 1875. The défendant then filed 
what he called a plea and answer, in substance as foUows: 

"And for plea and answer makes it appear to tlie court that said suit does 
nol really and substantially in volve a dispute or controversy properly within 
the jurisdietion of said circuit court, and the said plaititiff has no substaff; 
tial interest in the resuit of said suit on said promissory note sued on; but 
that the name of said plaintifE is used by the Maçon Bank & Trust Com- 
P9,ny, a corporation residing in the said southern district, for the purpose of 
creating a suit cognizable in said circuit court ; ail of which défendant is ready 
td verify, and puts hiinself on the country." 

Afterwards défendant filed ^ an amendment tô the foregoing, set- 
ting forth more fully the f olloiiiring : That the plaintiff is not the 
owner of 'said note, neither now, before said suit wSè commenced, 
since that time, at that time, nor etet was, èither iii faot Or in law; 
that the Maçon Bank & Trust Conapany is now, and was at and 
before the commencement of the suit, the exclusive ôwner of ôaid 
note ; that the assignment of àaid note to said plaintiff was colorâbië 
and fraudulent, solely to give this court jurisdietion; that the plaifltiff 
bas no interest whatever in said note, or the money allèged to be âue 
thereon, but is prosecuting said suit sokly for the exclusive beneflt 
of- said Maçon Bank & Trust Comjpaiiy. The said amendment cohÀ 
éludes by alleging that the court bas no jurisdietion, aiid going to 
the country. Both the original and améndment, though pleaded by 
counsel, are verified by the défendant in person. To theeè pleas or 
defences plaintiff filed a gênerai demurrer, which, on hearing,' was 
overruled beeause it was a gênerai demurrer, and not a spécial 
demurrer, Thereupon, at the last teim of the court, a jury was callôdi 
and a trial had on said pleas. The jury fonnd for the plaintiff in. 
the fuU amount of the note, principal and interest. A new trial, on 
very many grounds, was then prayéd for, and the motion was oon- 
tinued to this tenu. 

Ail the foregoing proceedings were had before the honorable dis- 
trict judge presiding in the circuit court. At this term the motion fOr 
a new trial bas beèn héard before the court, the circuit judgô presidihg. 

We bave carefuUy examined the pleadings in the casei'*he évidente 
submitted to the jury, the charge of the judge to tbôjuïy, the ex- 
ceptions tothe judge's charge and refusais to charge, and the verdict 
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of the jury. We find that the évidence supports the verdict ; that 
the judge's charge, if prejudicial at ail, was in favor of the défendant; 
and that in refusing to charge as defendant's eounsel requested the 
judge was correct. And we conclude that none of the many grounda 
alleged by the defendant's eounsel in support of the motion for a new 
trial are well taken. The only one that needs any discussion at ail, 
and seemingly the only one relied upon by the learned eounsel for the 
défendant, — at least, the only one supported by any authorities,,-T-i§ 
whether the case was at issue on the merits; whether there was any 
issuable defenoe ; whether the aforesaid plea as amended was a plea 
in abatemënt or a plea in bar. ' 

The plea dénies that the plaintiff is the owner of the note suèd on; 
that she has any title toit whatever ; that she bas any interest whatevéïç 
in it, or in the money alleged to be due upon it; and that she has no 
right to ,recovBr upqn it. True it i?, that othermatters are alleged, 
and other conclusions therefrom, drawn, but still the -case > shows, 
using the languageof the sup;reme court in Pendleton County v* 
Aviy, 13 Wall, 303, "that it was material to the plaintiffs' case to 
aver as she did that she was the owner,. (bearer,) and the plea took 
issue with this averment. It denied the title of the plaintiff, or her 
right of action, and, thoughfaultyin form, in substance it amounted 
to a defence." 

The eounsel for défendant seem to labor under the impression that 
their plea was one solely to the jurisdiction of the court,, and it; is 
likely that such a plea was ,all they intended. But it is doubtful 
whether, in any event, the matters relied upon by them, to-wit, a 
simulated transfer to give the court jurisdiction, can be étherwise 
pleaded than as a defence to the action. 

The jurisdiction of this court dépends upon th.e amount involved, 
the citizenship and the character of the parties, and the nature of 
the demand or cause of action. ; In suits upon promissory notes 
negotiable by the law merchant the jurisdiction dépends solely upon 
the amount involved and the citizenship of the parties. In a contro- 
versy between a citizen of New York and a citizen of this district, to 
recvvver the amount of a promissory note of over $500 negotiable by 
the law merchant, this court has jurisdiction to hear and détermine 
the rights of the parties. If, in any such suit at any time ; after 
it has been brought, it shall be made to appear to the satisfaction of 
the court that such suit does not really and substantially involve a 
controversy properly within the jurisdiction of the court, or that the 
parties bave been improperly or collusively made or joined for the 
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purpose of creating a case cognizable in the United States courts, the 
court dismisses the suit, because, having jurisdiction to détermine the 
rights of the parties, it détermines that the party dismissed has no 
right. But be this question of raising the points allowed to be made 
against an action under the sixth section of the act of 1875, whether 
by plea to the jurisdiction or by plea in bar, as it may, it seems to be 
clear that any plea that dénies a material averment of the plaintiff — 
one that is material for him to a ver and prove in order to maintain 
his actioni — is, of necessity, an issuable defence. 

It has been held that in a suit brought by an administrator, a 
déniai of his capacity as such administrator may be pleaded in bar. 
3ee 9 Wall. 39é. And the reason may beeasily seen: if he is not 
administrator he has no right to reoover at ail; bis action is forever 
defeated. jj 

The case of Lester \. Ins. Co. 55 Ga. 478, cited by coupsel for. de- 
fendants, was a case where no appearance whatever was made by the 
défendant; and the point decided was with référence tô tbè power 
of a jury under the constitution of the state of Georgia. Code, 
§ 5091. 

The case of Jordon v. Corter, 60 Ga. 443, is on the same point. 
But it is well to notice that while in the United States courts, in cases 
at law, we follow as near as practicable the practice, pleadings, and 
forms, and modes of proceeding, of the state courts of record, yet the 
constitution and laws of the United States require ail issues of facts 
in common-law cases to be determined by a jury, unless the same is 
waived in writing by the parties; and the case of Lester v. Ins. Co. 
supra, whieh the suprême court of Georgia decided to bave been illegally 
submitted to a jury, would in this court hâve been necessarily sub- 
mitted to a jury to assess the amount of damages claimed. 

The case of Sheppard v. Graves, 14 How. 505, criticises and repre- 
hends loose and incongruous practice, witb ail of which we agrée as 
applicable to this case but we bave to do hère as the suprême court 
did there — take the pleadings as the parties bave made them, and dé- 
termine the rights of parties thereunder. That case shows nothing 
inconsistent with our views in this case. 

In conclusion, we notice that counsel for both plaintiff and défend- 
ant inust hâve understood that the case was tried by the jury on its 
mérita. In overruling the demurrer to the pleas the judge said: 
"Looking to the plea and amendment, it cannot properly be called 
a plea to the jurisdiction, thougb possibly it does contain some of the 
ip-.ll,no.8— 52 
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ingrédients of a plea of that kind; yet, takirig it aa a whole, it is in 
my judgment in effect a plea in bar of the action, and I shali treat 
it as a plea in bar." And in the written mémorandum of the charge 
to the jury we find the following: "As to the form of the yerdict, I 
agreed with oounsel for plaintiff and défendant that if the juryfound 
against the pleas of défendant the verdict should be in favor of 
plaintiff against défendant for principal and interest on note ; and 
that if the jury found in favor of the pleas, the verdict should be, 'We 
find in favor of defendant's pleas;'" and no objection wasmadetothia 
instruction. 

And finally there is no showing made that the défendant has any 
just defence to the action in order to move the discrétion of the court 
to relieve him of the verdict and judgrùent againt him. 

The motion for a new trial is overruled and discharged. 

Judge Eeskinb, the district judge^ concurs in this opinion. 

See Taylor v.Tpsilanti, notes of cases, post. 



Chaeteb Gak LrpB Ins. Co. ». Chatillion.* 

{Circmt Court, E. D. Mianouri. May 18i 1882.J 

UsAh Proçbbtt — Dbeds. 

Where A. and wife joined with B. in tlie exécution of an instrument by which 
the two former conveyed to tlie latter a certain tract of land in f ee, and the lat- 
ter, in considération of said conyeyance, covenanted not to convey s^id {and 
during the grantors' lives, and also covenanted to maintaia A. and wife "dur- 
Ing their natural lives, with good and sufflcient clothing and food, in siclîness 
and in health, f urnish them with a horse and cart, and give them at ail tiines 
free açcess to the property conveyed for their own u^ during tlieir live8;";and 
where the samo parties subsequently executed anotlier deed, in which, after 
referring to the former one, and declaring that tho covenants therein contaihëd 
were found to operate to the préjudice of said parties, the sàid B., for tShat and 
divers other good reasons, did abandon, relinquisb, and quitclaim to ail the 
property in the aforesaid deed described unto tlie said A., and the said A. and 
wife did thereby " release and discharge the said B. from each and every one 
of the covenants by him entered into in the aforesaid deed," and B. subse- 
quently bought part of thesame property from A. : held, that notwithstandingthe 
fact that the word " heirs " had not been used in the latter deed, it had recon- 
veyod to A. ail the interest in said land which had been conveyed to B. by the 
former one. ' ' ' 

Suit in Ejectment. , 

•Reported by B. F. Uex, Esq., of the St. Louis bar. 
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The material f acts are as f oUows : 

In the year 1830 Francis Fournier and wîfe conveyed certain real estate in 
fee to Francis Denoyer. By the same instrument they also conveyed to Mm 
ail their personal property. The deed declared that the considération of the 
conveyance was that Denoyer should " maintain Fournier and his wife during 
their natural lives, with good and sufflcient clothing and food, in sicknéss and 
in health, furnish them with a horse and cart, and give them at ail times free 
access to the property conveyed for their own use during their lives," during 
which time Denoyer covenanted net to couvey or dispose of the lahd to any 
person whomsoever. 

On the thirty-first day of January, 1831, Denoyer, by a deed referring the 
above-mentioned conveyance, and reciting that the parties found said deed, 
and the covenants therein contained, to operate to their préjudice and 
against their interest, went on to déclare that thèse and divers other good 
causes moved the parties to make said deed of January, 1831, by which 
he, said Denoyer, did " abandon, relinquish, and quitclaim to ail the property 
in the aforesaid deed described unto the said Francis Fournier, and they, the 
said Francis Fournier and wife," did thereby "release and discharge the said 
Frapcis Denoyer from the further performance of each and every one of the 
covenants by him entered into in the aforesaid deed." 

In February of the same year Fournier and wife reconveyed part of the land 
embraced in said previous conveyances to Denoyer. The land in dispute in 
this case is that portion of the real property conveyed by said deed of 1830 not 
embraced in the deed of Februai'y, 1831. Subséquent to the exécution of the 
deed of February, 1831, Fournier conveyed the property sued for to the party 
from whom plaintifE dérives title. The défendant claims title from Francis 
Denoyer by descent. 

The only question in the case was as to the opération of said deec^ 
of January, 1831. Did it convey an estate in fee, or merely a life 
interest ? 

J. S. FuUerton, for plaintiff. 

Collins é Jamison, for défendant. 

Tbeat, D. J. The deeds of Francis Fournier and wife, January 16, 

1830, to Denoyer, and of Denoyer to Fournier and wife, January Sl^ 

1831, together with the deed of Fournier and wife to Denoyer, Feb- 
ruary 1, 1831, fuUy establish the operative effect of the deed of Jan- 
uary 81, 1831. The original deed oontained, among other covenants 
to the grantors, a right of free access to the property during their 
lives for their own use, and bound Denoyer, the grantee, not to dis- 
pose of or convey said property to any person or pèrsqns whatsoever 
during the life-time of the grantors. 

Without commenting on the fact that said deed was of personalty 
as well as realty, and of the restraint upon aliénation thus contained, 
it is clear that the intent of the pa>rtie8 by the peçond dçed was to- 
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restore to Fournier and wife ail property by them previously conveyed 
to Denoyer as f ully as Denoyer had acquired the same by the first deed. 
There remained in Fournier and wife under the first deed a sufficient 
interest in the property for a deed of release or relinquishment to 
operate upon. The conveyances were not between Etrangers, but 
inter parties, and therefore the rigid technical rules invoked do not 
obtaiû. 

It seems that the subject-matter of the oontroversy underwent 
review by the suprême court of Missouri, (15 Mo, 160,) where the same 
conclusion waà reached, but under a différent state of pleadings, and 
resting on recognized principles of equity. 

The cage before this court being solely of law, it is rightfuUy eon- 
tended that rules of equity cannot prevail. The case before the 
suprême court of Missouri did not require an analysis of the nice 
légal rules conc'erning conveyances by release, èxtinguishmeaatj ex- 
change, confirmation, etc. An ^ examination of that class of cases 
will show that the omission of words of limitation in the second déed 
did not preyent the fee from passingback from Denoyer to Fournier 
and wife aa fuUy as by the previous deed the same had passed from 
them to Denoyer. They had a life interest, and the récitals of the 
second deed express clearly the intent to restore the parties tô their 
former rights of property, discharged from covenaûts, as fully as if 
the first deed with its covenants had never been executed. 

Judgment for plaintiff. Damages, eight dollars; monthly rent, 
three dollars. 



Mellen V. TowN op Lansing. 
{Chreuit Com-t, N. D: New York. August 12, 1881.); j 

1. Bonds in Aid of Kailkoads— Towns, Citibs, and Villageb. 

Where, by a state Jaw, towns, ciliés, and villages were authqrized to Issue 

bonds in aid of railroads along the Unes of such railroads, or interested in the 

construction thereof, in any coùnty through which the said railroad shall run, 

Md, that the powèr to so isëùe bonds is confined to towns in any eounty 

.. through 01 near which sftid railroad or its branches may be located. 

2. Samb— BoUTB TO BE Fixpp^-CoNDiTioN Pkbcedbnt. 

The route and location inyolve thestarting point and the terminus, and must 
comprehend the éntire structure throughout its length, and before a town has 
authority to issue bonds, the board of dii èctors of the railroad company must 
hâve exercised.thd discretionary power veated in them to establi^b a branch 
railroad through the county in which such town is located, as it wa? not the 
intention of the stàtuté that any town should issue bonds ùnless tïie road 
should run through it, or through the county in which it is situatéd. 
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On Motion for New Trial. 

E. C. Sprague, for plaintifif. 

H. L. Comstock, for défendant. 

Blatchfobd, c. J. This suit is bronght on coupons eut from bonds 
poirporting to hâve been issued by the town of Lansing, in Tomp- 
kins counèy, New York, and bearing date December 1, 1871. The 
coupons Bued on are 47 in number, falling due September 1, 1879, 
eut from 47 bonds, the principal of which bondsamounted to $38,000, 
the coupons amounting to $1,330. The suit was tried before the 
court and a jury, and the plaintiff had a verdict, under the direction 
of the court, for $1;457.59, being the amount of the coupons and 
interest thereon. The défendant now moves for a new trial on a bill 
of exceptions, oontaining exceptions taken at the trial. The bonds 
state on their face that they are obligations of the town, and that 
they are issued under the provisions of the aot of the législature of 
New York, passed April 5, 1866, entitled "An act tû faoilitate the 
construction of the New York & Oswego Midland Eailroad, and to 
authorize town to subscribe to the capital Stock thereof," and .the 
several acts amendatory thereof and supplementary thereto, especially 
the act entitled "An act to authorize thé New York & Oswego Mid- 
land Eailroad Company to extend its road, and to facilitate the con- 
struction thereof, "passed April 5, 1871. The bonds purport to be 
attested by the hands and seals of three persons, who style them.- 
selves "duly-appointed commissioners of said town of Lansing," and 
the bonds state that they hâve caused each of the Annexed coupons 
to be signed by one of their number. ' .:.', l 

The statutes setnp in the complaint as thdse under which the town 
was authorized to issue the bonds, are the said act of April 5, 1866, 
(Laws of New York, 1866, voL. 1, c. 398, p. 874;) the act of.May 16, 
1867, (LawB bî New York, 1867, vol. 2,c.;917, p. 2290;) and the 
said act of April 5, 1871, (Laws of New Yorky 1871, vol. 1, c. 298, 
p. 586.) The complaint allèges tha,t, by the provisioûs of said actSj" 
the said towii was authorized to exécute, issue, and dplivieB ïaid?- 
bonds ; and it refers to said acts, and mdkéSithem a part of- the cause 
of action. /, 

The act of 1866 provides for the appoîntment, by the county 
judge of the county in which the town' is situated, of "not more tban 
three commissieners, to. carry into effeot the purposes of the act* The 
commissioners are: to exécute thé bonds under tbeir hands and seals, 
and to issue them. L When issned làWfuUyj they become theiôbliga- 
tions of the town. AU the statutes thenspeak of them as bonds issued ■ 
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bj the town. In order to make them bonds of the town there must te 
commissioners appointed. At the trial the plaintiff offered in évi- 
dence a pétition to the county judge of Tompkins county, by free- 
holders and résidents of aaid town, requesting the appointment of the 
three persoûa who afterwards executed the bonds, as commissioners 
to carry intè effect the pùrposes of said acts "in accordànce with the 
provisiohs of gaid acts." The défendant objeiîted.to the admission 
inevidence of said pétition, on the ground that thère was no évidence 
to shOw that the county judgé had jurisdiction to appoint commis- 
sioners for sàîd town, and on the further ground that there was no 
law giving him STlch jurisdiction, and that he had no authority what- 
ever to appoiût commissioners for said town. The court overruled 
the objection, and admitted the pétition as évidence, and the défend- 
ant diily excepted to the ruling, under an objection by the défendant 
on the same gronnds, and a like ruling and exception. A paper was 
admitted in évidence, sigiied by the county judge, appointing the said 
three persons commissioners to carry into effect the pùrposes of said 
actd, "in accordànce with the provisions of said acts;" and under a 
like objection, and a like ruling and exception, the oath of office of 
the commissioners was admitted in évidence. The coupons sued on, 
and the 47 bonds, were admitted in évidence, under an objection and 
exception by the défendant that the county judge had no jurisdiction 
or authority to appoint any conlmissioners for said town to act for 
it in bonding it in aid of said railroad. At the close of the évidence 
on both sides thedefendant requested the court to direct a verdict for it 
"on the ground that the county judge had no power to appoint ooin- 
missionèi-s for the town," and that "no action by the railroad eom- 
pany towards the location of its road having been shown, and no 
détermination by the officers of the railroad to build the road on 
any such route", the road wàs hot located at ail." The court re- 
fused to direct as requested, and the défendant excepted to the rul- 
ing. The court directed the jury to find a verdict for the plaintiff for 
$1,457.59, and the défendant excepted to such ruling or direction, and 
the jury rendered said verdict. 

Thèse proceedings raise the question whether there was any stat- 
ute authorizing the bonding of the town, either by direct description 
or otherwise. If there was not, there was no jurisdiction to appoint 
the commissioners, a^d there "were no commissioners and no bonds. 
It required spécial législative authority to enable the town to issue 
bonds in iîd of thé railroad. Eveil with out what is on the face to 
thise boiids, every poraon taking them or their coUpons is referred o: 
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the Bouice of aulhority to issue them in some statute. A ' hona fide, 
purchaser of them is thus referred,:equally with every other taker. 
There may be no informality or irregularity or fraud or excess of 
authority in an authorized agent capable of operating to the préju- 
dice of a hona fide holderi but there must be some statute providing 
for the constitution of authorized agents. Every one; is bound to 
inquire and take notice whether there is, in f act, such a statute. If 
there. is not, there is a total want of jurisdiction and authority in 
county judge and in commissioners. 

There is no authority in the act of 1866 for the issuîng Of bonds 
by any town in Tompkins county. That aet is confined to towns 
and cities in eleven counties, whieh are named, not including Tomp-: 
kins. The act of 1867, as amended, by the act of March 31, 1869; 
(Laws of New York, 1869, 6. 84, p. 142,) authorizes the board of 
directors of the company to construct a branch railroad frôm,the Une 
of its railroad "at any point in the counties of Chenango ot Madison, 
thirough the counties of Chenango, Madison, Cortland, Cayuga, to the 
city of Aubum, in the county of Cayuga, wherever, in the judgruent 
of the directors, the same shall be for the interest of said corpora- 
tion;" and also, "in like manner," to construct a branch road from 
the village of Delhi to the Une of said xoad; and also a branch road 
from the village of EUensvilIe to the most feasible point upon the Une 
of said road in the county of Sullivan or Orange; and also a branch 
road in the counties of Madison, Oneida, or Oswego. Then the act, 
as so amended, gives to towns, cities, and villages along the Une of 
the said branch railroads, or interèsted in the construction, thereof , 
in any county through whieh said railroad shall ruji, "the same 
power to issue bonds to aid in the construction thereof "; as is given 
by that act as so amended, and by the said act of 1866. It is not 
contended by the plaintiff that theré is anything in that act of 1867, 
as so amended, which authorizes the issuing of bonds by any town in 
Tompkins county. 

We corne now to the act of 1871, under which the power ia as- 
serted to exist. It is provided as follows by section 1 of that act: 
"The New York & Oswego Midland Eailroad Company are hereby 
authorized and empowered to extend and construct their ra.ilroad from 
the city of Auburn, or from any point on said road, easterly or south- 
erly from said city, upon such route and location, and;through such 
counties, as the board of directors of said company shall. deem.piost 
feasible and favorable for the construction of said railroadi to any 
point on Lake Erie or the Niagara river. , The said, 'New York & 
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Oswego Midland Eailroad Company are also authorized and empow- 
ered to conneot their raiiroad at any point in the county of Dela- 
ware with the Erie EaUway, and to locate and construct such spur 
or branch raiiroad as shall be deemed necessary by the board of 
directors of said company to make such connection in the county 
of Delaware; and the said New York & Oswego Midland Eailroad 
Company are further authorized and empowered to extend and con- 
struct the branch road to the village of Delhi; from said village, or 
some point near the same, northerly to the Albany & Susquehanna 
Eailroad, and easterly to or near the village of Andes, and the village 
of Margaretsville, in the county of Delaware; and auy town, village, 
or city in any county through or near which said raiiroad of ,its 
branches may be loeated,' exéept: sueh ,counti«8,t towns, or pitiés as 
are excepted from the ptdvisions of the gênerai bonding law, may 
aid or faciiitate the construction of the said New York and Os- 
wego Midland Eailroad, andits branches and extensions, by the 
issue and sale of its bonds in the manner provided for" in the 
said a,ct of 1866, and the acts amendatory thereof and supplement- 
ary thereto. This statute does not give power to eyery town in the 
state, nor to any town by name, nor does it deaighate by name any 
county. It confers power on any town "in any county through or 
near which said raiiroad or its branches may be loeated." What is 
meant by "loeated ?" The words are very vague and loose. "Through 
or near which" probably refers to "county," as not only ia that the 
last antécédent, but, if the words "thi-ough or near which" refer to 
"town, village, or city," the words "in any county" would be super- 
fluous. So, if Lansing is a town in a county through or near which 
the raiiroad or its branches "may be loeated," — that is, if Tompkins 
county is such a county, — then Lansing may issue its bonda to aid the 
construction of the raiiroad, and its branches and extensions. The 
act of 1866, section 15, empowers the company to build two branch 
railroads, which are designated. The act of 1867, as amended in 
1869, empowers it to construct. other branch railroads. The act of 
1871 empowers it to construct other extensions or branches. By the 
act of 1866 the branch raUroàda thereby authorized to be.jbuilt are 
to be built "whenever, in the judgment of the directors, the same 
shallbe for the intereat of said corporation." The same language ia 
used in the act of 1867 in regard to the branch railroads thereby 
authorized. In the aot of 1871 the authority is to extend and con- 
struct their raiiroad (1) from the city of Anburn, or from any point 
on said road, easterly or southerly from said city; (2) upon such 
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route and location, and through such counties, as the board of direct- 
ors shail deum most feasible and favorable for the construction of 
said railroad; (3) to any point on Lake Erie or the Niagara riter. 
Thèse three things concern (1) the starting point; (2) the route; ànd 
(3) the terminus. But the "route and location" necessarily involve 
the starting point and the terminus, as there cannot be a complète 
route and a complète location whieh do not comprehend the entire 
structure throughout its length. So thé Starting point and the ter- 
minus, as well as the transit route between the two, are embraeed 
vrithin the "location" which'the board of directors are to détermine 
upon as "most feasible and favorable" for the construction of the 
railroad, in respect to the extension now under considération. So, 
in regard to the second branoh railroad authorized by the act of 
1871, it ig to be such a one "as shall be deemed necessary by the 
board of directors of said company," and the other extensions author- 
ized by the act of 1871 mi^st necessarily hâve a "route and location," 
orbe "located." i .■ 

It is not hère contended that eitner the railroad, or any one of its 
said branches, was lo'cated through or near the' ^county of Tompkiûs, 
in the sensé of the act of 1871, unless it was thé extensioû sb pro* 
vided for to a point on Lake Erie or the Niagara river'; and it is 
contended that thât was located through Tompkins county, and 
through the town of Lansing. lùPfople v. Morgan, 55 N. Y. 587, the 
said acts of 1867, as so amended, and 1871 were under considération 
in respect to the town of Scipio, in Cayuga county. The court of 
appeals held that that town might be embraeed in the act of 1867, as 
80 amended, but that before it could hâve the authority under that 
act as so amended to issue bonds, the board of directors of the rail- 
road Company must hâve exercised the discretionary power vested in 
them to establish a branch railroad through the county of Cayuga ; 
that the counties through which the branches should run were the only 
ones wbere towns were empowered to issue bonds; that it was not 
the intention of that act, as so amended, that any town should issue 
bonds unless the road should rim through it, or through the county 
in which the town was situated ; that such resuit might foUow if the 
town bonds should be issued before the branch road was located, or 
the board of directors of the company had even determined whether 
or not they would exercise the privilège of constructing the branch, 
and that it did not appear in that case, in any manner, that the 
branch to Auburn had been located, or even determined upon, wheti 
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the" procëedîngs theh under review werô instituted. The case was a^ 
certiorari to review the proceedings of the assessors of the town in the 
matter of bonding it in aid of said company. In respect to the act of 
1871 .the court held that that act made the location of the road or 
branch a condition précèdent tô the right to issue bonds ; that there 
was iiG proof that any such location had been made' at the time of 
the proeeedings to bond the ttfwn ; that there was no évidence of any 
authorityto bond that town in aid of the railroad; and that themost 
that appeared waa that acts had been passed purporting to authorize 
the.bonding of the towns in Cayuga coijnty in certain events, which 
were not shown to hâve occurred. The Qonrt held this objection fatal, 
and vacated the proceedings. The Code cited does not décide what 
ia "location," or what is sufficieut évidence of location. It décides 
thât thiBreiwas no évidence of Ipcationin that case. It implies that 
location is eomething which la tp fqllow a détermination by the board 
of direotors to construct the branch, and it wou^d seem further to 
imply that where location is established such prior détermination rqay 
beinferredi 

^ It is quite clear that Such décision of the court of appeals of New 
York, in regard to the act of 1871, gives a correct view of the act.; 
The location of the first branch authorized by that act was a con- 
dition précèdent to the right of the town of Lansing to issue the 
bond? in question, and is a condition to be enforced even where the 
bonds or coupons are in the hands of a bona fide holder. The absence 
of such location is as fatal as if there were no act. The location i& 
made by tbe act itself expressly to précède the aid. 

It is not proper to décide what évidence must be given to be suf- 
ficient évidence of location. It is only necessary to say that the 
évidence of location given in this case was not sufficient, and that 
there was error in directing a verdict for the plaintiff. On another 
trial the difficulty may, perhaps, be obviated. With a view to show- 
ing precisely what the insuffieiency of évidence. was, it is necessary 
to examine it. This is the whole of it : 

" Egbert Williams, s worn on behalf of plaintiff, testifled as f oUows : I réside 
in Lansing. Hâve lived there about 55 years. In 1871 or tlie fall of 1870 a 
road was graded into tlie town of liansing. In 1872 it began running. Lan- 
sing is south and a trifle east from Auburn. The railroad started f rom Free- 
ville, Tompkins county, in the town of Dryden, ran through part of Dryden 
and Lansing and into thetownsof Geneva and Venice, and thence into Scipio, 
and there stopped. C9,rs were run on it -with the Midland name on— N..Y. & 
0. M.— and other cars. Preeville is 10 miles west of Cortland. ïhere was a 
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road from Free ville to Cortland, and from Cortland to Norwichi TKe main 
Une of the Oswego Midland Kailroad goes through Norwich. From wliere 
the road stopped in Scipio it was about 11 miles to Auburn. I went onca 
from Cortland to ÎSTorwich on a branch o£ the New York & Oswego Midland 
Railroad. The road begins south from Auburn, — about seven miles froiû 
Auburn, — runs southerly through thetown of Lansing, and goes to Freeville. 
This road stops there. A railroad, called the Utica, Ithica & El mira, runs 
from Elm ira, through Ithaca and Freeville, to Cortland. The branch from 
Norwich to Cortland is by the New York & Oswego Midland Eailroad. I 
went by stage from Scipio to Auburn. Cross-examined. The Utica, Ithaca 
& Elmira is another road, and runs to Freeville and through it. It waa 
understood that this branch of the New York & Oswego Midland Eailroad 
began at Freeville. When the proceedings to bond the town began. no work 
had been done on the road. The grading was begun in 1872, 1 think, and 
flnished in 1873. It was some time after my appointment as commissioner 
that grading was begun. I think it was begun in the fall of 1872. I 
think grading was not begun until after 1 was appointed. Redirect. Grad- 
ing was not commenced till after we were appointed commissioners, [October 
21, 1871.] There was surveying in the summer previoas. I saw stakes beirig 
driven where the road was afterwards graded." 

This witness was one of the three commissioners who issued the 
bonds. 

It is necessary, not only that the branch should bave been looated, 
but that it should appear to bave been located by thia çompany. 
Surveying a route first, then grading it where it was surveyed, and 
then making a raih-oad where it was so graded, amounts to nothing, 
unless it be shown that the railroad so made was made by this Com- 
pany. It was only to aid the construction of this railroad, and its 
branches and extensions, that this town could issue its bonds. It is 
hère that the évidence is defective. There was surveying befpre the 
commissioners were appointed, but that it was done by this company 
doea not appear. Stakes were then driven where the toad was after- 
wards graded, the grading having been begun after the commission- 
ers were appointed. But it does not appear that it was graded by 
this company. Nor does it sufliciently appear that the road made 
from Freeville through Dryden and Lansing, into Genoa, Venice, and 
Scipio, and which began running in 1872, was a road constructed by 
this company. The witness says that cars were run on it with the 
name of this company on them, but he alao says that other cars 
were run on it. As it connected at Freeville with the road running 
from Freeville to Cortland, and there was a branch of the Midland 
road from Cortland to Norwich, the Midland cars may very well 
bave been sometimes used from Cortland to Freeville, and on, by con- 



7BBEBAL BEFOBTSB. 

struction track, under some arrangement. This does not show tliat 
the road was the road of the Midland Company. The expression of 
the witness that it was understood that this braiich of the Midland 
road began at Preeville amounts to nothing as proof that this was a 
branch of the Midland road. There is nothing else on the subjeçt 
in the testimony. As Freeville was not a point ou the Midland road, 
it could not, under the act of 1871, be a starting point for the first 
extension aùthorized by that act, and the starting point must be 
Aubum. But it does not follow that the starting point may not be 
Auburn, and the road be located, within the act, as an extension 
from Auburn, although work in surveying and grading and other- 
wise, in a direction towards Auburn, be iirst done at a distance from 
Auburn. At the trial it was supposed that the évidence showing 
that this road was a branch constructed by the Midland Company 
was more full ând distinct, but a careful considération of it, as it 
appears in the bill of exceptions, leads to the conclusion that a new 
trial must be granted for the reasons above set forth, 

I hâve not overlooked the décision in Smith v. Toum of Yates, 15 
Blatchf. 89. The question there was whether the town was a town 
"situate along the route" of the railroad. It was contended that the 
route ought to hâve been located in the manner prescribed by the 
gênerai act under which thé company was organized. But the court 
held that, as the road had not yet been built, the lang-uage ret'erréd 
to a towri on the contemplated or proposed route of the road. The 
difficulty in the présent case is that the branch in question is not 
shown to hâve been a contemplated or proposed or constructed road 
of the Midland Company. 

The motion for a new trial is granted. 

See Town of Thompson v. Town pf Perine, notes of cases, po**. 
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Mellen V. TowN OF Lansing. 
Thomas v. Samb. 
{Œreuii Court, N. D. New York. February 3, 1882.) 

TowN Bonds in Aid of Kailroads. 

Under a atate law authorizing towns, cities, and villages to isSue bonds in 
aid of railroads or branch railroads passing through the county in which such 
towns, cities, or villages are situated, where the resolution of the railroad Com- 
pany merely flxed the eastern point, but flxed no location, no counties through 
which the branch should pass, and no western terminus, it was no location of 
the branch through a county not designated, and is whoUy insufHcient to 
autliorize the issning of any bonds by a town in such county. There is no au- 
thority to issue the bonds until the whole extension or branch is located. 

Sprague, Milbum é Sprague and James R. Cox, for plaintiff. 

Harlow L. Comstock, for défendant. 

Blatohfoed, g. J. This suit is brought on coupons eut from bonds 
purporting to hâve been issued by the town of Lansing, in Tompkins 
county, New York, and bearing date December 1, 1871. The coupons 
sued on are 47 in number, falling due September 1, 1879, eut from 
il bonds, the principal of which bonds amounts to $38,000, the 
coupons amounting to $1,330. It was tried once before this court 
and a jury, and the plaintiff had a verdict, under the direction of the 
court, for $1,457.59, being the amount of the coupons and interest 
thereon. The défendant moved for a new trial, on a bill of excep- 
tions containing exceptions taken at the trial. The court, op August 
12, 1881,* granted a new trial. The new trial has been had before 
the court, without a jury, 

The first question is as to the statute authority for the issuing of 
the bonds by the town. By section 1 of the act of April 5, 1871, 
(Laws of New ïork, 1871,. vol. 1, c. 298, p. 686,) it is provided as 
f oUows : 

"The New York & Oswego Midland Kailroad Company are hereby 
authorized and empowered to extend and eonstruct their railroad from the 
city of Aubura, or from any point on said road easterly or soiitherly from 
said city, upon such route and location, and through such counties, as the 
board o£ directors of said company shall deem most feasible and favorable for 
the construction of said railroad, to any point on Lake Erie or the Xiagara 
river." 

*See anle, 82C. 
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Then foUow provisions for constructing other branches, Then 

follows this : ' 

"And any town, village, or city in any county through or near which saia 
railroad or its branches may be located, except such counties, towus, and 
cities as are excepted from the provisions of the gênerai bonding law, may 
aid or facilitate tlie construction of the said New York & Oswego Midlaud 
Railroad, and its branches and extensions, by the issue and sale of its bpnds 
in the manner provided for" in the said act of 1866 and the acts "amend- 
atory of and supplementaiy thereto." 

The act of 1866, referred to, is the act of April 5, 1866, (Laws of 
New York, 1866, vol 1, c. 398, p. 874.) It provides for the appoint- 
ment, by the county judge of the county in which the town is situ- 
ated, of not more than three commissioners to carry into effect the 
purposes of the act. The commissioners are to exécute the bonds 
under their hands and seals, and to issue them. When issued lawfully, 
they become the obligations of the town. AU the statutes then speak 
of them as bonds issued by the town. 

The bonds in the présent case state on their face that they are 
obligations of the town, and that they are issued under the provis- 
ions of the said act of 1866, and the several acts amendatory thereof 
and supplemental thereto, especially the said act of 1871. The bonds 
purport to be attested by the hands and seals of three persons, who 
style themselves therein "duly-appointed commissioners of said town 
of Lansing;" and the bonds state that they hâve caused each of the 
a,nnexed coupons to be signed by one of their number, 

The board of directors of the company, on the sixteenth of Novem- 
ber, 1871, passed the following résolution: 

"Whereas, the New York & Oswego Midland Eailroad Company had for 
its original object the construction of a railway from the city of New York 
to the city of Oswego; and 

" "Whereas, since the organization of said railroad company, it has become 
désirable to exteud their said railroad to Lake Erie or the Niagara river ; and 

" Whereas, the législature of the state of New York did, by chapter 298 of 
the laws of 1871, authorize and empower the said New York & Oswego 
Midland Bailroad Company to build and extend their said railroad from the 
«ity of Auburn, or frotn any point easterly or southerly of said city, to any 
point on Lake Erie or the Niagara river; and 

"Whereas, the said railroad company and its board of directors hâve deeided 
to begin such extension and construction of said railroad westerly, at and 
from the village of Cortland, in the county of Cortland, and westerly to Lake 
Erie or the Niagara river; tlierefore, be it 
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" Tlesolved, that the board of direetors of said railroad Company hereby 
détermine that the construction and extension of the said railroad westerly 
commence at and from the village of Cortland, in the said county of Cortland, 
and thence to Lake Erie or the Niagara river." 

On the same sixteenth of November, 1871, the hoard of directoiB 
of Baid Company passed the foUowing resolution : 

" Resolved, that the said New York & Oswego Midland Eailroad Cîompany, 
for the purpose of obtaining money and raaterials necessary to extend their 
said railroad from thé village of Cortland to Laké Erie of the Niagara river, 
hereby authorizes and directs its président and treasuïer to boifow money to 
an amount not exceeding $25,000, per mile in lengtb^f , the track of the said 
railroa4, 80 as aforescùd to be extended and çonstrueted, apd,.to, secure the 
rèpayment thereof, to issue its flrst-raortçage bonds, to be pi ade payable in 
gold coin of the United States, and to be of suçh denomihaition, and after 
such manner and forin, and to such trustées, as the said presidettt may déter- 
mine upon and deem best for the interest of the said company." 

On the twenty-first of October, 1871, the coqnty judge of Tompkins 
county signed a paper appointing as cpnitnissioners of said town, to 
carry into effect the purposes of the said act of 1866, and the acts 
amendatory thereof, "in accordance with the provisions of the said 
acts," the three persons who afterwards exeouted the bonds as com- 
missioners. The commissioners took the oath of office as such on the 
first of November, 1871. , 

Sonae 20 years prior to the year 187.2, a,road-bed 16 miles long, 
called the "Murdock Line," intended for a railroad, had been graded. 
That road-bed ran from a place called Osmuns, in the town of Lan- 
sing, northward to the north line of Lansing, which is thé south line 
of the county of Cayuga and of the town of Genoa, in that county, 
and then northward through Genoa and the town of Venice into the 
town of Scipio, ail in Cayuga county. The grading of that road-bed 
had become grassed over, and the culverts were deoayed. Some part 
of it was ready for ties and baUasting. 

On the first of January, 1871, the executive committee of the rail- 
road Company purchased the Murdock line, with its franchises, right 
of way, and road-bed. During the summer and fall of 1871, surveys 
were made by the company for a line of road to run from Freeville, in 
the town of Dryden, Tompkins county, the townnext south of Lansing, 
to the south end of the Murdock line, at Osmuns, in the town of Lan- 
sing, a distance of 10 miles. As a resuit of this acquisition and of 
thèse surveys, the bonding proceedings were commejiced and the 
resolutions of November 16, 1871, were passed. 
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On the thirteenth of December. 1871, there was filed in the office 
of the clerk of the county of Tompkins a map called "Map No. 1," 
contaiuing this inscription : "Map and profile of a part of the Auburn 
branch of the New York & Oswego Midland Eailroad, as located in 
and through a part of the county of Tompkins, New York." This 
location covers 10 miles in length, from Preeville to the Murdock 
line, at Osmuns. 

On the twenty-second of December, 1871, there was filed in the 
same office a map called "Map No. 2," containing the same inscrip- 
tion as "Map No. 1." This location is continuons with the preced- 
ing, and covers the Murdock line from Osmuns to the north line of 
the town of Lansing, that being the north line of Tompkins county 
and the south line of Cayuga county. 

On the twenty-third of December, 1871, there was filed in the office 
of the clerk of the county of Cayuga a map called "Map 1," contain- 
ing this inscription : "Map and profile of a part of the Auburn branch 
of the New York & Oswego Midland Eailroad, as located in and 
through a part of the county of Cayuga, New York." This location 
is continuous with the preceding, and covers thé Murdock Une from 
the south line of Genoa, through Genoa and Yenice, to the south line 
of Scipio. 

On the thirtieth of May, 1872, there was filed in the last-named 
office a map called "Map 2," containing the same inscription as 
"Map 1." This location is continuous with the preceding, and cov- 
ers the Murdock line from the south line of Scipio to the Merrifield 
road, in Scipio, which was the north end of the Murdock line. 

The grading and making of the road from Freeville, north through 
the town of Lansing, was bégun in December, 1871. There was a 
railroad already built and running from Cortland to Freeville, west 
from Cortland, which belonged to the Utica, Ithaca & Elmira Eail- 
road Company. Under some arrangement between that company 
and the Midland Company the latter began, in the fall of 1872, to 
run its own cars from Cortland to Freeville, and so on to Scipio; its 
own road from Freeville to Scipio, 26 miles, having been completed 
to the north end of the Murdock line. The terminus in Scipio was 11 
miles from Auburn, in a farming community, and bas never con- 
nected there with any other railroad. In resuscitating the Murdock 
line, the Midland Company put ties and ballast and rails on the 
whole length of it, and built some culverts and some bridges. 

The commissioners issued the bonds of the town and delivered 
them to Charles P. Wood, the assistant treasurer of the Midland 
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Company. None of the bonds were issued before January 31, 1872. 
On that day $15,000 were issued; afterwards $60,000 were issued. 
In exchange for them the commissioners received a certiflcate for 
750 shares of the stock of the Midland Company, of f 100 each, in 
the name of the town. 

On the twenty-ninth of January, 1873, the following proceedings 
took place at a meeting of the board of directors of the Midland Com- 
pany: 

" The président presented the contract made by the executive committee 
with Charles P. Wood, of Auburn, dated January 1, 1871, for the road-bed and 
franchises known as the ' Murdock Line.' On beiug read and discussed, J. "W. 
Merchant oftered the following: 

" Kesolved, that the contract made by D. C. Littlejohn, J. W. Merchant, 
John B. Clarke, Cheney Ames, and William Foster, as the executive commit- 
tee, and Charles P. Wood, of Auburn, for the purchase of the franchises, right 
of way, and road-bed known as the ' Murdock Line,' be and the same hereby is 
approved, ratifled. and confirmed. 

"Resolved, that the action of the président, in locating and constructiug 
the western extension of this company's road over and upon the said ' Mur- 
dock Line,' be and the same Is hereby approved. TJnanimously adopted." 

The persons named were ail or a majority of the executive com- 
mittee. 

The commissioners were appointed before the company passed the 
resolutions of November 16, 1871, and before any part of the western 
extension was located. It is contended for the défendant that there 
was no power to institute the bonding proceedings before the Com- 
pany had so located the whole of the branch road that it would pass 
through the county of Tompkina, or at least that there was no power 
to issue any bonds before such location, and that there was no sueh 
location before the bonds in this case were issued. 

Under the act of 1871 the company is authorized to make its 
extension or branch to any point on Lake Erie or the Niagara river, 
either from Auburn or from some point on its road easterly or south- 
erly from Auburn, "upon such route and location, and through such 
counties, as the board of directors of said company shall deem most 
feasible and favorable for the construction of said railroad." The 
eastern starting point must be fixed by the company, and so must 
the route and location, and the counties through which such exten- 
sion or branch is to pass, and the western terminus. No county is 
named; no town is named. Any town in any county through or 
near which the railroad or its branch may be located, except as de- 
v.ll.no.S— 63 
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finôd, may issue and sell its bonds in aid, in the manner provided for 
in the prior acts referred to. 

By section 3 of the act of May 15, 1867, (Laws of New York, 1867, 
c, 917, p. 2291,) as amended by section 4 of the act of March 31, 
1869, (Id. 1869, c. 84, p. 142,) the company was authorized "to 
constract a branch railroad from the Une of the said road, at any 
point in the counties of Chenango or Madison, through the counties 
of Chenango, Madison, Onondaga, Cortland, Cayuga, to the city of 
Aubum, in the county of Cayuga, whenever, in the judgment of the 
directors, the same shall be for the interest of said corporation." 
Then the same power is given to the towns along the line of the 
said branch road, or interested in the construction thereof, "in any 
county through which said railroad shall run," to subseribe stock 
and issue bonds in aid, as is given by the said acts of 1866 and 
1867. The branch so mentioned in the acts of 1867 and 1869 is a 
branch to Aubum. It is not to pass through Tompkins county. No 
location of it could give any power to the town of Lansing to issue 
any bonds. The western extension provided for by the act of 1871 
might, uttder thàt act, hâve been ordered by the company to start 
from Auburn, as its eastem termjnus, and thus hâve been a contin- 
uation of the said branch to Aubum. As it was, the western extension 
was ordered by the company, by the resolution of November 16, 1871, 
to begin at the village of Cortland. That extension had nothing to 
do with the branch to Auburn or the Auburn branch. The said 
resolution is, in terms, conûned to the extension authorized by the 
act of 1871. 

The resolution merely fixed the eastern point. It fixed no route, 
1^0 location, no counties through which the branch should pass, no 
western terminus. It was no location of the branch through the 
county of Tompkins. It was whoUy insuffieient, therefore, to author- 
ize the issuing of any bonds by the town of Lansing. 

The said maps are relied on as being a location before the bonds 
were issued, but each of them purports, on its face, to be a location 
of a part of "the Auburn branch" — that is, the branch to Auburn, 
which was not to go through Tompkins county. No one of the maps 
purports to be a location of any part of the western extension. 

Moreover, there is an inhérent defect, in the fact that the company 
never, by any action of its directors or otherwise, designated ail the 
counties through which the road was to pass. Under the act of 1871 
the whole extension or branch must be located before the bonds of 
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aiiy to^Yil can Le issued. It is nbt enough that a location be made 
through a particular county. So that, even though the maps filed 
tîould be regarded as a location of so much of the western extension 
as was to pass through Tompkins county, there would be no authority 
for issuing the bonds until the whole extension or braneh should be 
located. The board of directors must in some way adopt an entire 
route as feasible and favorable before the town bonds can be issued. 
This seems to bave been the view of the court of appeals of New 
York, in People v. Morgan, 55 N. Y. 587. The absence of such loca- 
tion, under the act of 1871, is as fatal to the bonds, even in the 
hands of a bona fde holder, as if there were no statuts. As was said 
in the décision in this case granting a new trial : 

"It required spécial législative authority to enable the town to issue bonds 
in aid of the railroad. Even without what is on the face of thèse bonds, every 
person taking them or their coupons is referred to the source of authority to 
issue them in some statute. A bonafide purchaser of them is thus referred, 
equally with every other taker. There may be no informality or irregular- 
ity or f raud or excess of authority in an authorized agent, capable of operat- 
ing to the préjudice of a bonafide holder, but there must be some statute pro- 
viding for the constitution of authorized agents. Every one is bound toin- 
quire and take notice as to whether there is, in fact, such a statute. If there 
is net, there is a total Want of jurisdiction and authority in county judge and 
in commissioners." Marsh v. Fulton County, 10 Wall. 676. 

The action of the company, by its resolution of January 29, 1873, 
in approving the purchase of the Murdock line, and what is called 
"the action of the président in locating and constructing the western 
extension of this company's road over and upon the said Murdock 
line," can bave no efïect. There is nothing to show that the west- 
ern extension was ever located over and upon the Murdock line, and 
such a location was not the required location of the whole braneh. 

The commissioners paid ail of the first coupons on the bonds, and 
nearly ail of the second and third, receiving the money to do so from 
the supervisor or the collector of the town. The commissioners also 
received and bave retained the certificate of stock. While thèse acts 
may be a ratification of steps in regard to which merely irregularity 
is claimed, they cannot prevail to prevent the town from setting up 
a total want of powerto issue the bonds. 

The case is in a worse predicament for the plaintiff than when it 
was before this court previously. Then it was supposed that the 
Murdock line and its extension to Freeville might be a part of a west- 
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em extension beginning at Auburn, as authorized by the act of 1871. 
But the présent proof shows that this is not so. 

There mpst be a judgment for the défendant, with costs, and a 
like judgment in the Thomas suit. 



0. AULTMAN & Co. ». MoFaLLON. 

{Circuit Court, B. D. Micidgan. May, 1882.) 

1. CoNTH ACT— Obligations— Quabantt. 

In aa action for the price of a steam-engîne and threshing-machlne, repre- 
sented to be equal to any of its class, to be taken on trial and worked, and if 
it worked according to ita guaranty défendant was to pay for the samc by three 
promissory notes executed for its price, défendant is not bouud to accept the 
machine if either the engine or separator fails to do what is pioinised, as the 
contract is an entirety. 

2. Samb — Acceptancb. 

Where défendant notiiled the plaintifl that tlie separator was not working 
well, and plaintifC continued his eflorts to put it in repair until about the middle 
of August, it was the duty of défendant to make up his mind whether he would 
take the machine or not, and to notify the plaintifE of his refusai to accept it, 
failing in which he would be liable for its value ; but if he kept the machine at 
the solicitation of the plaintiflE, for the reason that plaintifl's trade would be 
injured by the return of the machine, his rétention thereof would aot be such 
an acoeptance as would render him liable for the price. 

3. Samb— What not an Acceptanch!. 

Where défendant delivered the machine to a third party as his machine, 
intending such third party to use it as his engine, he is bouud to pay for 
the whole thing ; but if he merely allowed such third party to take it, with 
notice from plaintifE that it was plaintifE's engine, and that such disposition 
was made on plaintifE's solicitation, it would not constitute an acceptance by 
défendant. 

Gould é Pease, (with Conely & Lucking,) for plaintiff. 

Gibson, Parkinson & Ashley, for défendant, 

Brown, D. J., {charging jury .) This is an action for the price of a 
steam-engine and threshing-machine sold by the plaintiff to the 
défendant. It becomes my duty to instruct you with regard to this 
contract, and the légal obligations arising from it. 

Except in the matter of price I believe there is little or no conflict 
as to the terms t)f the contract. Mr. Swann says that the price was 
to be $1,250, less $40 freight, which the défendant paid, making the 
amount now due $1,210. The défendant says that he was to give 
$1,225 for the machine, from which deducting the $40 would leave 
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$1,185 as the amouat due, with interest, in case your verdict should 
be for the plaintiff. Both of thèse parties — and if I am mistaken in 
my remembrance of any of this testimony I désire to be corrected — 
both of thèse parties agrée that Mr. Swann represented the machine 
should be equal to any of its class ; that it should do good work ; and 
that the défendant should take it upon trial, and should purchaae it 
if it did as well as it was guarantied to do. One of them says, I 
oelieve, that the understanding was it should do as good work as any 
machine in the market; but, as there was no comparison of this 
with any other particular machine, I think that warranty would be 
satisfied if the machine or "the rig," as it is called, did good work, 
or as good work as any machines which farmers are in the habit of 
buying. I do not understand there is any particular disagreement 
between Mr. Swann and the défendant as to the terms of the sale. 
It was agreed, Mr. Swann admits, that he should take it upon trial, 
and it was agreed between them that if it worked according to its 
guaranty the défendant would exécute three promissory notes for its 
priée. Thèse notes never hâve been executed. 

Now, gentlemen, the first question for your considération — leaving 
out this $25, which you must settle between yourselves, and the évi- 
dence seems to be equally balanced with regard to that — I say the 
first serious question connected with this case is whether the machine 
■worked as it was guarantied to work. If it did, then the défendant is 
bound to pay for it, irrespective of any other considération. If the 
machine was such a machine as Mr. Swann represented it to be, 
then ail the rest of this testimony is of no avail, and your verdict 
should be for the plaintiff for the priée of the machine, less, per- 
haps, a déduction which I will speak of hereafter. And in this con- 
nection 1 charge you, as requested by défendant, that the défendant 
was not bound to accept the machine if either the èngine or the 
separator failed to do what was promised by Swann, as the contract 
was an entirety; that is, the purchase was of the two, — of the eugine 
and of the separator together, — and if either of them did bad work 
the défendant was at liberty to return both, but he could not return 
one and keep the other. Now, gentlemen, did this engine and sepa- 
rator do good work ? The évidence upon that point has been very 
ably and fairly collated by the counsel who closed the case, and 
it is a question for you to consider whether this machine was what 
it was represented to be. 

And first, as to the separator, there is a conflict of testimony. 
The fault that was found with the separator seems to hâve been that 
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it wasted more grain than it ought to hâve done. That thèse thresh- 
ing-machines will ail waste a little grain seems to be conceded ; the 
question is whether this separator wasted more grain than a sepa- 
rator ought to. The évidence upon the part of the défendant tends 
to show that it wasted more grain than any other separator his wit- 
nesses had ever seen, and that it continued to do so after efforts were 
made to repair it. On the other hand, the évidence upon the part of 
the plaintiff tends to show that the separator wasted no more grain 
than ail separators do, and that when it did waste it was because the 
separator was over-fed — ^fed too rapidly. It would naturally foUow 
that if the separator was fed too rapidly it would waste grain; but 
the question for you is whether, if fed in the ordinary way in which 
separators were ordinarily fed, it wasted any more grain than good 
separators and the best separators ordinarily do. If you find that it 
did not — that after thèse little repairs were put upon it by Mr. Swann 
it did good work — then you are at liberty and should find, at least so 
far as the separator is concerned, that it complied with the warranty. 
Now, then, with regard to the engine. There does not seem to hâve 
been any particular fault found with the engine until the winter set 
in and it was turned over to work a portable saw-mill, and then it 
gave out, or at least it is claimed it did not do as good work as a 
ten-horse engine should bave done. Now it is for you to say with 
regard to that. I am not at liberty to instruct you as to what my 
own opinion is with regard to it. The only question made about it 
while it was threshing wheat seems to bave been that it required 
more steam than engines ordinarily did ; but, so far as the working 
is concerned, there seems to hâve been no definite complaint made 
until it went into the portable saw-mill, when it is claimed it did not 
do as good work as a ten-horse engine should bave done ; that it was 
discarded, and another eight-horse engine was substituted, and after 
lying some six or eight weeks in the open air it went into the posses- 
sion of Mr. Hurd, who used it. Now, then, gentlemen, it is for you 
to say as to what the condition of this engine was at the time it was 
received'. 

As bearing upon the question of the work done by the separator it 
is compétent for you to consider that the défendant did make a very 
considérable out of it from the time he purchased it until late in 
November. The évidence tends to show that he made ten or twelve 
hundred dollars by the use of it. Now, while the fact that he made 
thèse profits is not in évidence for the purpose for which it was 
sought to be introduced, it does tend to show that the separator did 
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good work. If it had been a notoriously poor separator it is scarcely 
possible it would hâve found as much employment as it did that 
season. 

Now, gentlemen, supposing this property did not fill the warranty, 
there is a further question for you to consider in connection with 
that. If it did not operate as it was guarantied to do, it was the 
duty of the défendant, within a reasonable time after the plaintiff had 
ceased his efforts to repair it, to give the plaintiff notice to take it 
away. It was not necessary that he should carry it back to him, but 
he should, within a reasonable time after he had given it a fair trial, 
and after Mr. Swann had put it in such repair as he did, it was his 
duty, I say, to give Mr. Swann or the local agent in Jackson distinct 
notice that he would not receive it, and to take it away, or at least that 
he would not receive it with the implied permission to take it away. 
Now, gentlemen, did he do this ? In this connection I will read some 
requests, because a large part of the évidence in this case bears upon 
this question. I charge you, as requested by the défendant in his 
third request, that — 

" Défendant had the right to test the machine before accepting it, and if he 
did test it and found it defective, and notifled the plaintifl's agent, Swann, 
that he did not want it, and that he did not return it because he was re- 
quested not to by Swann, and it would injure the business qf plaintiff, then 
there was no such acceptance of the machine as would render the défendant 
liable." 

Again: 

" If the plaintiff or its agents, Swann or Brown, in behalf of the plaintiff, 
assumed control and direction of the machine, and endeavored to sell or rent 
it after notice that the défendant refused to receive it, then the plaintiff is 
estopped from insisting on defendant's liability. 

"If the défendant declined to take the machine, and offered to retum it, 
but was induced not to by Swann, upon the promise of the latter to furnish 
another or cure the defects in the one furnished, then défendant cannot be 
held liable for keeping or using the machine until plaintiff had performed its 
part of the agreement. 

"If the plaintiff promised that while the machine was being tested by de- 
fendant he would make good any defects, and such defects existed, of which 
plaintiff or its agent was notifled, but which were not remedied, then défend- 
ant is not liable unless with a knowledge of such defects he accepted or agreed 
to pay for the machine." 

The question of what profits the défendant realized from the use 
of the machine is not to be considered by the jury, except as I hâve 
already stated. The parties must stand upon their contract rights. 
I mean by that, the fact that the défendant used the machine and 
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made proûts from it would not make him liable for the macliine. 
As I said-before, however, the fact that he made profits by the useof 
the machine is compétent to show that the machine did good -work. 
I think it is also compétent évidence to show that he intended to keep 
the machine. The fact that he continued to use it up to the latter part 
of November, and that he continuously made profits upon it, is évi- 
dence tending to show that he ail the time intended to keep the 
machine, I charge you also, as requested by the plaintiff, "that if 
défendant continued to use the engine after he knew of the defects, 
if any, then he is bound to keep the whole 'rig;' " that is, unless he 
kept it at the request of Swann, of which there seems to be some évi- 
dence. "The vendee," that is, the défendant, "was bound to move 
promptly to rescind on discovering that the thing sold did not corre- 
spond with the warranty, else he af&rms the sale." But "the vendee 
is bound, upon determining not to keep the property, to give the vendor 
distinct and positive notice of his intention, and to oflfer to return 
the property ; and, in case the vendor refuses to accept it back, the 
vendee must not use it further or exercise any rights of ownership 
over it. He must not do anything with it inconsistent with the rights 
of the vendor." "In this case, if the jury find that McFallon con- 
sented to the taking of the engine by Jesse Hurd, to be used by Hurd, 
then the défendant thereby made the engine and separator hisown." 
"That is, if you find he delivered it over to Hurd as his engine, with 
permission to Hurd to use it, he would be liable in this case." 

And now that I hâve given the requests in the laaguage dietated 
by counsel, I will proceed to give in my own language what I con- 
sider the duty of the défendant in this particular. 

The défendant notified Swann that the separator was not working 
well. Mr. Swann went there, and it seems continued his effort to 
put it in repair until about the middle of August. Now at that time, 
or within a reasonable time thereafter, — and it would not need but a 
f ew days, — it was the duty of the défendant to make up his mind 
whether he would take the machine or not; and if you find that he 
used it along during the season without any offer to roturn it, then 
he is bound to pay for it, unless you find that he kept it at the 
request of Swann. There is some évidence tending to show that 
Swann requested him to keep it rather than to hâve it returned to 
him, as it would injure his trade. Now he would not be liable for 
keeping it under those circumstances. If you find that he kept it 
under the solicitations of Swann, and the représentations that it 
would injure his trade, then he would not be liable by reason of his 
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keeping it; but if you should find that he did not give distinct notice 
to Swann that he would not take the property, and tbat he continued 
to use it during the season, and did not give Swann notice to take it 
away, then he is bound to pay for it. But, as I said before, if he 
kept it merely to gratify Swann, and to save the plaintiff from the 
damage of having one of hîs machines thrown out, then he would not 
be liable by reason of keeping it, and it would then come back to the 
question first discussed, as to whether it was a machine that corre- 
sponded to the warranty. 

Now, with regard to his delivering the engine to Hurd, if you 
find, as I said before, that he delivered it to Hurd as his engine, in- 
tending Hurd ehould use it as his engine, then he is bound to pay for 
the whole thïng ; but if he merely allowed Hurd to take it, and Hurd 
had been notified by Swann that it was his engine, or by any agent 
of the plaintiff that it was the plaintiff's engine, and it was upon 
plaintiff's solicitation rather than at the defendant's that such a dis- 
position was made of it, then the fact that the défendant delivered it 
to Hurd to be used would not constitute an aeceptance. 

I believe, gentlemen, I hâve covered ail the material points in this 
case. Gentlemen, of the jury, the case is in your hands; you will 
retire to consider of your verdict. 

Mr. Gibson. May I ask your honor to suggest one thing? Yonr 
honor said that the question of profits might be nsed as évidence for 
the purpose of showing that défendant intended to keep the ma- 
chine. I ask your honor to qualify that, if you feel so disposed, by 
saying that would not be so provided Swann had desired him to 
keep it. 

Court. That is so. 

A Juror. May I ask one question ? If, after Swann requested him 
to keep the machine and not to return it, because it would injure his 
business, would his using the machine hâve any effect upon that? 

Court. No ; I do not think it would. If you should find that Swann 
told him to keep it, and he used it, and you find that he used it, not 
intending to keep it at ail, I do not think that would hâve the effect 
of constitnting an acceptance. 

EXCEPTIONS. 

Plaintiff's counsel excepts to the refusai of the court to gîve 
each of plaintiff's requests that were refused, and to the modification 
of each request of plaintiff given in a modifled form by the court. 
Also to the giving of the requests of the défendant whioh were given, 
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and to such as were given in a modified form. To the charge of the 
court wherein he says if McFallon consented to the delivery to Hurd, 
and delivered it as his engine, with permission to use it, to the language 
of the court, as there uaed in that connection, we except, Also to what 
the court said in using the language commencing, "But if he merely 
allowed Hurd to take it," etc. Also to the language of the court, 
"That if the jury find that Brown, or any other agent of the plaintiff, 
notified him, (Hurd,) and that Hurd took it as the agent of the plain- 
tiff," etc. "That if Hurd took it at the solicitation of plaintiflf or any of 
his agents," etc., to the charge in that connection. To the language of 
the court in charging the jury with référence to the plaintiff request- 
ing the défendant to keep the machine, and that there was no quali- 
fication as to the time he should keep it, or as to his meaning of "dur- 
ing the season." 

Verdict for plaintiff. 



COMPAONIB FbANCAISB DU TbIjEOBAPHE DE PaBI8 A NeW YoEK V. WbST- 

EBN Union Telegeaph Company and others. 

[Vircuit Court, 8. D. New York. July 8, 1881.) 

CJONTEACT — RiaHTB TOÏDBR. 

Where a contract was made between two telegraph companies, whereby it 
was agreed that certain unassigned messages ahould be sent on the wires of one 
of the companies, and the other Company, pending the life of the contract, 
should sell ont ail its property to a third company, its members taking stock in 
and becoming members of the company created by such consolidation, it is no 
ground for an injunction at the suit of one of Ihe original parties to the con- 
tract against such Consolidated company to prevent carrying out the consoli- 
dation agreement. 

In Equity. 

George F. Edimmds, Charles M. Da Costa, and Lewis L. Dela/teld, 
for plaintiff. 

Wager Swayne and Everett P. Wheeler, for défendants. 

Blatchford, g. J. I cannot regard it as an open or a doubtful 
question that the consolidation agreement was valid, whether con- 
sidered with référence to the gênerai principles applicable to it, or 
to the statute of New York, or to the act of Congress. But it is 
contended for the plaintiff that that agreement is in violation of the 
rights which the plaintiff ha s under the contract between it and the 
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American Union Company. Theré is nothing before the court to 
enable it to measure with the least approaeh to accuracy, or other- 
wise than by the merest fancy or conjecture, the extent or the peeu- 
niary value of those rights, which extend, at most, only to uncon- 
signed messages, or the pecuniary amount of any damages, either 
past, or probable in the future, from the violation of their rights. 
On the other band, it distinctly appears that the controUing reason 
operating with the American Union Company to sell its property, 
was the great disadvantage in pecuniary resuit of continuing its 
business as an independent company, in comparison with the advan- 
tage to its shareholders of becoming such in the Western Union Com- 
pany. When to this is added the fact that by the pooling or joint 
purse arrangement existing between the plaintiff and the other two 
cable companies, it makes no pecuniary différence to the plaintiff 
whether ail messages are sent over the plaintiff's cables or whether 
ail are sent over the cables of one or both of the other two cable 
companies, it is plain that the injury to result to the American 
Union Company from preventing the carrying out of the consolida- 
tion agreement is far greater than any possible injury to resuit to 
the plaintiff from a contrary course ; and that, therefore, the case is 
not one for équitable interférence in that regard. 

In respect to the prayers of the bill for injunctions touching the 
agreement of December 18, 1880, Schedule D to the bill, the rescis- 
sion and cancelling of that agreement remove ail ground for any 
injunction regarding it. 

The prayers for injunctions against the Western Union Company 
embodied in the last two subdivisions of prayer 9, and in the nine 
subdivisions of prayer 10, amount to a prayer for the spécifie per- 
formance by the Western Union Company of the agreements, Sched- 
ules A and B to the bill. The plaintiff bas now, in its pooling 
arrangement with the other two cable companies, the practical bene- 
fit of a full performance of those agreements, in respect to uncon- 
signed messages, to the same extent as if every message that goes 
over any cable of either of said other two companies were to go over 
its own cables. If, hereafter, damage is shown to resuit to the plain- 
tiff from the sending by the Western Union Company of unconsigned 
messages over some cable other than a cable of the plaintiff, or of 
said other two cable companies, it may be proper to ask the interfér- 
ence of a court of equity. In such case the question of the existing 
mutuality of the said agreements, Schedules A and B to the bill, and 
the question whether said agreements belong to a class of whieh epe- 
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cific performance will be decreed, and the question whether the rem- 
edy at law is complète, adéquate, and plain, and the question as to 
what control the court could hâve over the plaintiff to compel it to 
observe the agreements on its part, will come up for considération. 
The motion for an injunction must be denied. 



The Hektograph Go. v. Pouel and another. 

{Circuit Court, S. D. New York. August 9, 1881.) 

Attoknbt AT Law— Lien op. 

Where the attorneys for a party withdraw from the case of their own motion, 
the new attorneys were substituted without préjudice to the existing lien of the 
original attorneys ; but the former attorneys are not entitled to any lien on 
ultimate recoveries. 

Blatchford, g. J. In this and the nine other cases I think the 
new attorneys must be substituted, without préjudice, of course, to 
any existing lien of the former attorneys on papers, but without the 
imposition or création of any lien on any future recoveries in favor 
of the former attorneys in respect to their first services. Whatever 
might be done in a case where the client, without any reason but his 
wish, desired to displaoe his attorneys, I think that as, in this case, 
the attorneys withdrew of their own motion, and no spécial reasons 
are shown for impressing a lien in their favor on any ultimate recov- 
eries, no such lien should be created as a condition of the substi- 
tution. 



EeISS V. NOBTH-G-BRMAN LlOTD. 

(CirevM Court, E. B. New York. December S, 1881.) 

Damages — Personal Injuries — New Trial— Insdfficient Ground. 

In an action for damages for Personal injuries, caused by negligently leavîng 
open a hatchway on a vessel, where the jury believed a witness whose charac- 
ter was in nowise impeached, and against whose testimony there is nothing 
except that he is plaintiJŒ in the action, and his testimony is in oonflict witb 
several other witnessés, the verdict of the jury canuot be set aside as being 
against the évidence. 

Same — Excessive Damages. 

Where, in such case, the jury was composed of Intelligent persons, and the 
trial developed no warmth of feeling, and there was nothing in the case from 
which to conclude that another jury would place the damages at a less sum, 
and the verdict was not the resuit of passion, préjudice, or mistake on the part 
of the jury, a motion for a new trial will be denied. 
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At Law. On motion for new trial. 

F. B. Einstein, for plaintiff. 

Skipman, Barlow, Larocque é Choate, for défendant. 

Benedict, D. J. This is an action at law to recover of the ownera 
of the steamer Main damages for injuries caused by the plaintiff'e 
falling in the night-time through a small hatch, in front of the plain- 
tiff's cabin door, carelessly left open. The jury found a verdict for 
the plaintiff, and assessed the damages at $2,000. The défendant 
now moves for a new trial upon two grounds, namely, that the ver- 
dict was against the évidence, and that the sum allowed for damages 
is excessive. At the trial the case turned upon the question whether 
the plaintiff bad been duly notified that the hatch was open, and at- 
tempted to pass into bis cabin knowing that the hatch was open. 
Upon this question there was a direct conflict of testimony. The 
plaintiff swore that be bad no knowledge whatever of the opening of 
the hatch. Witnesses called in hehalf of tbe défendant swore that 
the plaintiff was notified of the opening of the batcb, and in fact 
looked down through it while it was open. Tbe jury believed the 
plaintiff, and did not believe tbe witnesses called for tbe défendant. 
I am unable to see in tbis action of the jury ground upon wbicb to 
bold that the verdict was the résuit of passion or préjudice, or to say 
that tbe jury mistook the rules of law on évidence in arriving at this 
conclusion. 

When, in a case of this cbaracter, the resuit tums solely upon the 
credibility of the witnesses, and wbere tbe jury bave believed a wit- 
nesB whose cbaracter was in no way impeached, and against whose 
testimony there is nothing except that be is the plaintiff in the action, 
and bis testimony in conflict with that of several otber witnesses, I 
am of the opinion that tbe verdict of the jury cannot properly be set 
aside as against tbe évidence. Tbe rèmaining ground upon which 
the défendant asks a new trial ia excessive damages. The testimony 
of the plaintiff showed that be fell suddenly into this open hatèh, 
while passing to bis state-room in ibe night; that be was partly 
stunned by tbe fall, and bis knee so injured as to compel him to keep 
bis room until the arrivai of the vessel in port ; that be Was taken 
home from the ship, and there conûned to bis bouse, in câre of a 
surgeon, for tbree weeks, and that at tbe time of tbe trial, more than 
a year after tbe accident, the effect of tbe injury to the knee waB still 
felt "in great pain, just like needles," at times preveûtiûg sleep. 
There was no testimony to tbe contrary of tbis. The caution to the 
jury in regard to the amount of damages was explicit and full. Tbe 
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jury was composed of intelligent persons. The trial developed no 
warmth or feeling, and there is nothing in the case from which to 
conclude that another jury, finding for the plaintiff, would place the 
damages at a less sum. For myself, I might say that I consider the 
award libéral, but I cannot say that the amount is so excessive as to 
warrant the conclusion that it is the resuit of passion, préjudice, or 
mistake on the part of the jury. 

The motion for a new trial must therefore be denied. 



Mabeiott V. Fbaeing. 

(Oireuit Court, E. D. Nm York. January 11, 1882.) 

Daîiaqes— Peksonal luJtniT— Vbhdict. 

Where, in an action for damages for personal înjury caused by the alleged 
négligence of défendant, the instruction to the jury was as favorable to plain* 
tifE as he was entitled to, and there is nothing to indicate that the jury wera 
actuated by passion or préjudice, the verdict will net be set aside. 

On Motion to Set Aside Verdict. 

This action was brought in a court in the state of New York to' 
recover damages for personal injuries caused by the fall of the plain- 
tiff on a snowy day in December, 1879, upon the steps of the Trinity 

building in New York city, No. , Broadway. The défendant is 

one of the heirs of the estate, and the action was removed from the 
state court to the United States circuit court uuder the act of 1875> 
The cause came on to be heard at the November term, 1881, befor» 
Hon. H. H. Wheeler, district judge, holding the circuit court, and 
jury; and a verdict was rendered for the défendant. 

Tkornton, Earle <£ Kiendl, for plaintiff. 

Strong d Cadwalader, for défendant. 

Whbbleb, D. J. Thifl cause has been beard upon the motion of 
the plaintiff, after verdict for the défendant, to set aside the verdict and 
for a new trial. No complaint is made but that the instruction to 
the jury that the défendant was in duty bound to provide reasona- 
bly safe steps for the accommodation of persons entering to do business- 
with his tenants in the building of which he was an owner and lessor, 
in accordanpe with the purposes of the renting, was as favorable to 
plaintiff as he was entitled to: The évidence as to the actual condi- 
tion of the steps at the time when the plaintiff slipped upon them 
and fell, and as to what would constitute reasonably safe steps for 
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the purposes for whîch thèse were used, was conflicting; and the 
proof as to the degree of care used by the plaintifE in attempting to 
pass over the steps was not so clear in favor of the plaintiff that the 
court could properly instruct the jury that there was no contributory 
négligence on his part. AU thèse questions had to be submitted tp 
the jury, and, notwithstanding the measure of duty laid upon the 
défendant, they found in his favor. There is nothing to indicate 
that they were actuated by either passion or préjudice. To grant a 
new trial would be merely to allow an appeal upon thèse questions of 
fact from that jury to another. That is not allowable by the rules 
of law or the practice of courts. 

The motion must be overruled and. judgment be entered on the 
verdict. 



Thompson & Go. v. Shea. 

{Uireuit Court, D. Jowa, O. D. June 18, 1881 i 

ï. Damages — Pkotcncb of Jurt. 

It is the province of the jury to flnd the amount dae, as well as plaintiS'a 
right to reoover, and af ter the jury are discharged the court caunot incxease 
the sum found. 
2. New Tbial— Discrétion of Cottht. 

Motions for new trial are addressed to the Sound discrétion of the court. 

On Motion to Set Aside Verdict. 

Parsons à Runnells, for plaintiffs. . . . \ 

Phillips, Goode é Phillips, for défendant. 

Love, D. J. I hâve consulted with, Mr. Justice Miller about the 
motion in this case, and we find no warrant in law for increasing the 
sum found by the jury, and eniering judgment for said increased 
sum. It was a part of the province of the jury to find the amount 
due, as well as the plaintiff's right to recover. If the jury had brought 
a verdict for the plaintiff without finding any sum, the court wôuld 
hâve directed them to amend their verdict in that regard; and it 
would bave been compétent for the plaintiff to hâve moved the court 
to require the jury to correct their verdict before they were dis- 
charged ; but the jury having been discharged, the court cannot in- 
crease the sum found. Ail that the court could do would be to set 
aside the verdict and order a new trial. Motions for new trials are, 
in the United States courts, addressed to the sound discrétion of the 
court. The party losing bas no absolute right to a new trial. This 
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cause having been three times tried, and the sum now in dispute 
being less than $1,000, the court must refuse to exercise its discré- 
tion in favor of granting a new trial. 

The plaintiff's motion is denied and overruled, and tliere wiil be a 
judgment in accordance with the verdict. 



Sullivan v. New Yoek, N. H. & H. E. Co, 

{Circuit Court, 8. D. New York. July 14, 1881.) 

Plbadikg — Claim fob Penalty and Damages cannot bb Joined. 

Where plaintiff sets up a claim against a railroad corporation for penalty 
incurred for excessive fare taken on one trip, and damages for personal inju- 
ries for unlawful éjection from defendant's cars on a subséquent trip, and 
défendant demurs to the complaint on the ground that two causes of action 
hâve been improperly united, hdd, that under section 488 of the New York 
Code of Civil Procédure, 9, cause of action for penalty cannot be joined with a 
cause of action for personal injuries, even ■where they are claims arising out of 
the same transaction. But section 448 should be construed to refer to cases of 
two or more " good causes of action " well pleaded ; and the claim for a pen- 
alty in this case being in^ufQcient in form and substance, the complaint con- 
tains but one cause of action, and that for personal injuries ; and the demurrer 
should, therefore, be overruled, and the irrelevant matter in référence to th(» 
penalty should be stricken out. 

Demurrer to Complaint. 

I. T. Williams, for plaintiff. 

Wm. E. Barnett, for défendant, 

Beown, D. J. This action was removed to this court from the 
suprême court of the state, and the sufficiency of the pleading is 
therefore to be determined aecording to the provisions of the New 
York Code of Procédure. The complaint sets up a claim to $50 as a 
penalty alleged to hâve been incurred by the défendant for demanding 
and receiving from the plaintiff an excessive fare, beyond the rate of 
three cents per mile allowed by law, upon her trip from New Kochelle 
to Mt. Vernon, on May 11, 1880; and also a claim to $5,000 damages 
for being violently and unlawfully ejected from the defendant's cars 
upon her subséquent return trip, on the same day, to her great suf- 
fering and injury. The défendant demurs to the complaint because 
it appears upon the face thereof that two causes of action hâve been 
improperly united, viz., one for a statutory penalty, and the other 
for damages for personal injuries. 
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The New York Code of Procédure, § 4S8, subd. 7, allows a demur- 
rer where the complaint contains différent causes of action improp- 
erly united. Section 484 provides what causes of action may be 
joined in the same complaint. This section contains nine subdivis- 
ions, which are followed by a clause declaring that "it must appeai 
that ail the causes of action so united belong to one of the foregoing 
subdivisions." The second subdivision provides for "claims for per- 
sonal injuries," and the ninth subdivision pro vides for "claims aris- 
ing out of the same transaction, or transactions connected with the 
same subject of action, and not included within one of the foregoing 
subdivisions. " 

The principal claim, which is for damages for personal injuries, 
is well pleaded, and manifestly falls within the second subdivision of 
this section. By force of the conoluding clause of this section above 
quoted it follows that no other cause of action can be joined with 
that except one for personal injuries, since that forma the exclusive 
subject of subdivision 2. An action for a statutory penalty is not 
an action for a personal injury, and therefore cannot be joined with 
the other in the same complaint. 

The défendant claims that by reason of a duplex or train ticket, so 
called, for five cents, having been given on the down trip, which was 
offered as part fare on the return trip, and which, as is claimed, con- 
tributed, through misunderstanding by the défendant, to her éjection 
on the latter trip, makes both claims fall within the ninth subdivis- 
ion above stated as "claims arising out of the same transaction," 
etc. But that subdivision is further qualified by the amendment add- 
ing the words "and not included within one of the foregoing subdivis- 
ions." But the claim for personal injuries is included in subdivision 
2, and hence cannot fall within subdivision 9, while the latter is the 
only subdivision under which a claim for a penalty can come, as 
none of the previous subdivisions would include it. But aside from 
this I think it impossible to consider a claim for a penalty incurred 
for excessive fare taken on one trip, and an éjection for non-payment 
of fare on a subséquent trip, to be "claims arising out of the same 
transaction." The penalty, if incurred, was complète before the 
latter trip began. I cannot perceive how the duplex ticket given on 
the first trip, even if refused on the second trip, would tend to make 
the excessive fare demanded on the first trip and the éjection on the 
second trip to constitute parts of the same transaction. They are 
perfectly distinct. 

v.ll.no.S— 54 
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If there were no other circumstancea irx the case, therefore, the 
demurrer would hâve to be sustained. 

But on examination of the complaint I am satisfied that it does not 
contain facts constituting a "cause of action" for a penalty. The 
design of a demurrer under section 488 is to compel the plaintiff to 
eleet upon which of two causes of action improperly united he will 
proceed. No such élection can properly be said to exist where but 
one good cause of action is set up. For if the other matter, which 
is insufficient to constitute a cause of action, could be supposed to be 
elected, a demurrer would immediately lie thereto, because it did not 
coiistitute a "cause of action," or the complaint could be dismissed 
therefor at the opening of the trial, and the resuit would be no action 
at ail. Section 488 should therefore be construed to refer to cases 
of two or more good "causes of action" well pleaded. The words 
"cause of action" should be held to mean the same thing in subdivis- 
ion 7 as in subdivision 8 of section 488. 

The claim for a penalty is not presented as a distinct cause of 
action separately numbered, but is presented only as a part of an 
entire narrative. As a cause of action it is insufficient both in form 
and substance. It does not set forth, refer to, or in any manner 
identify the statute alleged to hâve been violated, nor even state 
whether it refers to a statute of the state of New York, or to a statute 
of the state of Connectieut, under whose laws it allèges the défendant 
corporation was chartered. Again, the necessary inference from ail 
the allégations of the complaint on the subject of the excessive fare 
is that there was no such "demanding and receiving" of excessive fare 
as could be held to incur a penalty. The légal rate is alleged to be 
three cents per mile, the distance traveled three and nine-tenths 
miles, and the customary fare eight cents. The complaint shows 
that the plaintiff purchased no ticket before entering the cars, and 
that when 13 cents was required of and paid by her, the conductor 
gave her back a duplex ticket, which "he said was good for five cents." 
The plaintiff took it as such, and it nowhere appears that it was not 
good for five cents. The complaint goes on to state that the plaintiff 
being old, and her eyesight poor, she "did not read what was printed 
on the ticket," etc. The necessary inference from this, coupled with 
the conductor's saying that the ticket was "good for five cents," is 
that the printed matter upon the ticket showed bow and where the 
five cents was payable. If thèse conditions were reasonable, and 
such as the courts hâve upheld as justifiable régulations to enforce 
the purchase of tickets before entering the cars, then only eight cents 
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were in effect demanaed and received. The complaint does not state 
what the printed matter was, and it cannot be assumed that the 
directions for the rédemption of the ticket were unreasonable, and ii 
does not appear but that the plaintiff either has already received the 
money for it, or may at any time do so. To incur a penalty therfr 
must be an intentional taking and appropriation of excessive fare. 
If counterfelt coin were given in making change no action for penalty 
would lie ; and in this case the ticket for five cents given back to the 
plaintiff shows that no excessive fare was designed to be appropriated 
by the défendant. Had the ticket not been good for five cents, or had 
the régulations or printed conditions been unreasonable, the plaintiff 
was bound to allège thèse facts. 

The complaint contains, therefore, but one cause of action, and that 
for Personal injuries, and the demurrer should, therefore, be overruled, 
with liberty to answer within 20 days, but under the circumstances 
without co^s, and the irrelevant matter in référence to the penalty 
should be etricken from the complaint. 



Gabdneb ». Ceossman and another. 

{Oweuit Court, 8. D. Nm York. Augu8t 4, 1881.) 

Practice—Amendment— Answer. 

Where no sufflcient reason is slio wn for amending an answer whicb a générât 
repl^cation treats as a déniai of the existence of- the agreement set up iu the 
complaint, the motion to ameud will be denied. 

Richards â Heald, for plaintiff. 

Scudder & Cai-ter, for défendants. 

Blatchpoed, g. J. On more careful considération I am of opinion 
that my ruling on the objection to cross-question 395 was wrong, 
and that the objection ought to be overruled. As both parties ac- 
quiesced in going on in this court under the complaint and answer in 
the state court, without the filing of a new bill in equity in this court, 
and as the plaintiff treated the answer of the défendant as a gênerai 
déniai of the agreement set up in the complaint, by proceeding to 
prove such agreement as set up, it is proper that it should be so 
treated by this court. In addition to this I think it is a fair con- 
struction of the answer that it dénies the existence of the agreement 
set up in the complaint. The putting in of a gênerai replication to 
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it so treats it. But I think the défendants must be held to sucli 
answer, and that, while they are entitled to ail that legitimately flows 
from it, they are not entitled now to amend it. No sufScient reason 
is shown for allowing it to be amended, and the motion to amend it 
must be denied, and an order be entered to carry into effect the fore- 
gomg décision. 



gHBBMAN and another v. Windsoe Manuf'g Co. and another. 

(Circuit Court, D. Vermont. June 21, 1881.) 

Rbmovai, ov Caubb— Geodnds foe Rbmand. 

Where there is no allégation as to the citizenship of the orators other than 
the description contained in their original bill, the cause 'will be remanded, as 
there is nothing to sustain the jurisdiction of the circuit court. 

In Equity, 

Aldace F. Walker, for oratora. 

Jesse B. Phelps, for défendants. 

Wheelee, D. J. This cause was commenced in the state court. In 
the orators' bill they are described as of Castleton, in the county of 
Rutland, in the state of Vermont. The cause was removed into this 
court on pétition of the défendant Lamson, in which he avers him- 
self to be a citizen of Massachusetts, and the cause to be one which 
can be fuUy determined as between him and the orators without the 
présence of the other défendant, but nothing as to the citizenship of 
the orators. There is nothing in the case on that subjeôt further 
than that description in the bill. That is not a sufBcient avefment of 
citizenship to sustain the jurisdiction of this court, as has been held 
from the earliest times. Aberçrombie v. Dupuis, 1 Cranch, 343; 
Wood V. Wagnon, 2 Cranch, 9. 

The orators haye pioved to remand for this cause, among othprs. 
On this ground the motion is granted, and the cause is remanded to 
the state court. 
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Whitb, Eeceiver, etc., v. Matoe and Common Council op thb Citï 

OF Eahwaï. 

(Circuit Court, S. New Jersey. August 24, 1881.) 

Ciiy Indbbtbdnbss— BoARD of Finance — Authoritt to Borkow Monbt. 

Where, under the board of finance, the treasurer of a city borrowed of a bank 
a certain sum of money, and the city ratifled the loan made by its agent by 
renewing the note from time to time, and by paying thereon at différent times 
certain amounts of money, and ■when the loan was originally made the treas- 
urer pledged with the bank as collatéral security, for the payment of the note 
given, certain bonds of the city, subsequently substituted by other bonds, pay- 
able in 10 years, and there remained due and unpaid on the loan a certain sum 
of money, hdd, that, under the Jaws of the state, the treasurer vras authorized 
under the board of finance to make the loan, and that plaintifE is entitled to 
recover upon said note against the city without flrst disposing of said col- 
laterals. 

In Assumpsit. 

Nixon, D. J, This suit is brought by Stephen V. White, receiver 
of the Grocers' Bank of New York, against the city of Eahway, to 
recover the money due upon a certain promissory note for $37,000, 
dated December 31, 1879, payable one month after date, and signed 
by "R. C. Brewster, treasurer of the city of Eahway." 

The déclaration, after setting forth the appointment of the plain- 
tif as receiver by the suprême court of the state of New York, oon- 
tains a count apon the note as the obligation of the city, and also the 
usual money counts. The only plea is the gênerai issue, and on 
demand by the plaintifif for the défendant to specify its defencôs there- 
under, the défendant gave notice that it would claim — 

(1) That the note sued on was net the note of the défendant; (2) that no 
authority was given to tbe city by its charter, and the laws thereunder, to 
exécute a note in manner and form as charged in the plaintifE's déclaration, 
and that no agent or officer or -board of finance had authority thus to bind 
the défendant; (3) that by the terms of the contract the plaintiff could not 
hold the défendant upon the note until the bonds deposited as collatéral se- 
curity for its payment were sold, and then only for what remained due after 
the application of the proceeds of said sale to the payment of the obligation ; 
and (4) that the note declared on was the note of the individual Brewster, 
and not of the défendant. 

À stipulation was signed and filed by the counsel of the respective 
parties, waiving a jury on the trial of the cause, and also admitting 
that Abel V. Shotwell, Thomas M. Martin, and Benjamin Squire, 
were the duly àppointed and qualified board of finance of the city of 



85é FEDEBAL SEPOBTEB. 

Eahway from the fifth of iFebruary, 1877, until May, 1880, and 
that for the same period of time Robert C. Brewster was the duly 
appointed and qualified treasurer of the city. It was proved, at the 
hearing, that the obligation sued upon was the last of several renew- 
als of a promissory note executed in the same form by E. G. Brew- 
ster, treasurer, etc., as évidence of an original loan of $50,000 made 
by the bank to the city, in the month of June, 1877, and which had 
been reduced to $37,000 by varions payments by the city from time 
to time. It was also shown, and not controverted, that when the 
treasurer called upon the officers of the bank for said loan they 
required him to produce his authority to act for the city; that he 
procured from the board of finance of Eahway and filed with the 
bank the foUowing paper : 

CiTT op Eahway, New Jersey, June 29, 1877. 
In accordance with a resolution of the board of finance, passed February 5, 
1877, we hereby direct the treasurer to make a loan of $50,000 from the Gro- 
cers' Bank. A. V. Shotwell, 

Thomas M. Martin, 
Ben. Squibe, 

Board of Finance. 

That at the time of the loan the city was greatly in need of funds to 
pay maturing bonds, accruing interest, and necessary current city 
expenses, and that the proceeds of the note went to the use of the 
city, and were applied to meet its liabilities. The original loan being 
made for the défendant corporation, it is claimed by the plaintiff and 
denied by the défendant that it was authorized by the législation of 
the state. 

On the twenty-fourth of March, 187é, the législature of New Jer- 
sey passed ah act entitled "A further supplément to an act entitled 
'An act to révise and amend the charter of the city of Eahway,'" in 
which it was provided "that the mayor of said city shall hâve author- 
ity to appoint, with the advice and consent of the common conncil, 
three freeholders of said city as a board of finance. Said board shall 
hâve the supervision of the finances of the city, • • « and shall 
hâve authority to negotiate and sell the bonds of the city, and to 
make provision for the payment of the interest on ail bonds and 
the principal, as the said bonds mature." It is admitted that the 
three gentlemen who direeted the treasurer to borrow the money of 
the Grocers' Bank were, at the time, the duly-constituted board of 
finance of the city at the time. On the twenty-first of Aprilj 1876, 
another act was approved, applicable to cities having boards of 
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finance, in which it was provided that thereafter it Bhould be lawful 
for any city within the state, by and through its board of finance, 
from time to time to borrow money for the use of the city, in such 
sums as they may think beat, in anticipation of the collection of taxes 
in arrear in such city, not to exceed, at any time, the amount thereof 
then in arrear, either by temporary loan or by the issue of bonds. 

A supplément thereto was passed the next year, (March 9, 1877,) 
in which the power to borrow was enlarged, and which authorized 
either the common council or the board of finance to make provision, 
by temporary loans, for "présent unfunded and floating indebted- 
ness," as well as in anticipation of the collection of taxes, or of assesa- 
ments for beneûts for etreet or sewer improvements, in ariears in 
such city." 

After a considération of the évidence I find as matters of fact: 

(1) That under the direction of the board of finance of the défendant corpo- 
ration the treasurer of the city of Rahway borrowed of the Grocers' Bauk of 
New York, represented by the plaintifif, for said city, on or about the twenty-, 
ninth of June, 1877, the sum of $50,000; that the city ratified. the loan thus 
made by its agent, by renewing the note from time to time, and especially by 
paying thereon, December 29, 1877, the sum of $10,000, and on June 1, 1878, 
$2,500, and on the tenth of October, 1878, the f urther sum of $500. 

(2) That when the loan was originally made the treasurer pledged with the 
said bank, as collatéral security for its payment, six bonds of the city of Rah- 
way, numbered 665-670, inclusive, dated June 30, 1877, for $10,000 each; and 
that afterwards, to-wit, on June 1, 1878, at the request of the offlcers of the 
bank, who had a préférence for bonds of a smaller dénomination, the said col- 
laterals were withdrawn, and 50 other bonds of the city for $1,000 each, num- 
bered 1-50, and dated June 1, 1878, and due in 10 years, were substituted in 
their place, which collaterals are still held by the plaintifE. 

(3) That there still remains due and unpaid upon the said loan the sum of 
$37,000, with lawful interest thereon from Pebruary 3, 1880. 

I find, as matters of law : 

(1) That the treasurer was authorized, under the direction of the board of 
linance, to make said loan, and to bind the défendant corporation for its pay- 
ment. 

(2) That the plaintifE is entitled to recover upon said note.against the city 
without flrst disposing of the said collaterals, 

(3) That judgment shoûld be entered against the défendant, in favor of the 
plaintilî, for the sum of $37,000, with interest thereon from February 3, 1880, 
to the date of entry, with costs of suit to be taxed. 
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In re JIolst.' 

(District Court, W. V. Tennessee: May 10, 1882.) 

1. Bankkuptot — SPEcrpicATioNS Opposing Disciiakgb— Kev. Bt. } 5111— Jcet 

Tbial — Pbactice. 

The désire of either party for a jury trial atiould ordinarily control the dis- 
crétion conflded by tlie statute to the court, and the refusai of such a demand 
should be the exception and not the rule. The principles that govera the 
exercise of this discrétion stated. 

2. Samb— TmB OF the Application— Rtjle 24 op Genbkai, Obdehs. 

"Where there are no raies of court regulating the practice it is not too late to 
ask for a jury trial when the spécifications are set for hearing, uuder rule 24 of 
the gênerai orders in bankruptcy. 

In Bankruptcy. 

Calvin F. Vance and Myers de Sneed, for creditors. 

Estes d EUett, for bankrupt. 

Hammond, D. J. The trial of the spécifications in opposition to a 
discharge has been set for this day, under rule 24 of the gênerai 
orders in bankruptcy, and the creditors now demand a trial by jury. 
The bankrupt objects that the application is too late, and that it is 
not a case which requires a jury. The spécifications charge acts of 
wilful and fraudulent concealment of property and false swearing, 
and the answer to them dénies the spécifie charges made. 

The Eevised Statutes (section 5111) provide that "any creditor 
opposing the discharge of any bankrupt may file a spécification in 
writing of the grounds of his opposition, and the court may, in its 
discrétion, order any question of fact so presented to be tried at a 
stated session of the district court." This evidently means that the 
court may, in its discrétion, direct a trial by jury; but it certainly 
cannot be that the court arbitrarily and of its simple pleasure déter- 
mines whether there shall be a trial by jury or not. I hâve searched 
in vain for any practice or other indication of the rules or principles 
of judieial décision which govern the discrétion conflded by the stat- 
dte. It is a matter which should doubtless be regulated by prescribed 
rules of practice, but we never had any such rule in this district. It 
has occurred to me, and been suggested at the bar, that the practice 
in equity should furnish an analogy, but on reflection I am satisfied 
that while that practice may be useful in determining the question, 
it should not be, in the nature of the case, controlling. There the 
court, for its own comfort mostly, and rarely as a matter of right in 
the parties, directs an issue before a jury on principles that for the 
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most part cannot apply to a case like this. 2 Daniell, Ch. Pr. (5th 
Ed.) 1071 et seq. The cases of perplexing contradiction and evenly- 
balanced testimony, and cases where there is a necessity for rigid 
crose-examination of witnesses before a jury so as to bave the ben- 
eôt of their appearance in court, would apply hère, but not much else 
that occurs to govern the discrétion of an equity judge. 

Judge Lowell says, in Re George, 1 Low. 409 : "The court bas the 
power, and I usually exercise it, on the seasonable request of either 
party, to order the questions of fact to be tried by a jury." 

The act of 1841, § 4, made a trial by jury necessary where a 
majority in number and value of the creditors dissented to the dis- 
charge, and optional with the bankrupt where his discharge was 
refused. 5 St. at Large, 443. It was ruled under that statute that 
in ail insolvency législation where a trial by jury is permitted, a 
libéral construction should be given to a provision of that nature. 
Hilliard, Bky. 89, (2d Ed.) 

This accords with the fact that in our fédéral jurisprudence not 
only the right, but the privilège, of a trial by jury is greatly favored, 
which no doubt accounts for such provisions as thèse in ail our bank- 
ruptcy laws. 

It seems to me that where the charges against the bankrupt are those 
of frauds growing out of personal conduct with evil design, and par- 
ticularly if there be charges of wilful false swearing and concealment 
of property, it is proper to mibmit the évidence to a jury on the season- 
able demand of either party ; and that generally a désire of either party 
for a jury trial should control the discrétion of the court, and its 
refusai should be the exception and not the rule, as in equity cases. 
• The case of Lawson, 2 N. B. E. 396, cited by Mr. Bump at pages 
282 and 743 of his tenth édition, is so badly reported it is difficult to 
say whether it supports his text that, "on the day assigned for hear- 
ing the spécifications, the creditors are entitled to trial by jury with- 
out having made a previous demand for it ;" but I think it does. No 
doubt this matter is regulated in most of the districts by rule. as in 
the districts of Michigan, where the demand for a jury trial must be 
made before the register at the time of the pendency of the spécifica- 
tions before him for proof. Eule 8. But unfortunately we bave 
never had any System of bankruptcy rules in this district, and it is 
not my habit, in winding up thèse cases, to hold parties to any rigid 
practice as to time when there are no régulations in the statute or 
the rules of the suprême court to guide them, unless we hâve, as in 
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a few matters, a spécial ruleon the subject. Allen v. Thorâpson, 10 
Fed. Ebp. 116, 119. 

The application for a jury trial will be granted, and the cause reset 
for hearing at the approaching stated term of the district court, when 
a jury will be in attendance ; and it is so ordered. 



In re Shbvill and otherB, Bankrupts. 

{District Court, M. I). JS'm York. Uovember 27, 1880. 

JttOBTGAQE— COVBNANT IN. 

The terms of a covenant in a mortgage — the agreement to pay the joint debt 
of two named parties, and any individual debt of either of them — will not cover 
a copartnersbip obligation of a flrm composed of such parties and a thlrd 
party. 

Benbdiot, D. J. The diÊScuIty in the way of allowing the First 
National Bank of Brooklyn to prove its debt against the individual 
property of Thomas Shevill and Benjamin Shevill, respectively, is 
that their demand resta upon a copartnership obligation of the firm 
of Thomas Shevill & Co., composed of Thomas Shevill, Benjamin 
Shevill, and Eandolph N. Bowlby. The covenant in the mortgage 
given by Thomas Shevill and Benjamin Shevill does not help the 
case of the bank, for the reason that there is no promise to pay the 
debts of the firm of Thomas Shevill & Co. The covenant is simply 
to pay any joint debt of Thomas Shevill and Benjamin Shevill, and 
any individual debt of either Thomas or Benjamin Shevill. The 
debt sought to be proved is neither the joint debt of Thomas and 
Benjamin Shevill, nor the individual debt of Thomas or Benjamin 
Shevill, but the debt of a firm composed of Thomas Shevill, Benjamin 
Shevill, and Eandolph N. Bowlby. 

The proof of debt against the individual estâtes must be disal- 
lowed. 
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Gbâhau V. McCoBMioE and otbers. 

(Cireuit Court, N. B. Illinois. March 13, 1880.) 

1. Patents fob Intentions— Public Use and Sale— Rule op. 

In order to détermine whether a case is within the rule relating to two years' 
public use or sale of an invention, it is neceasary to conaider 'whether the par- 
ticular devices sold oriised, which tlie inventer claima to hâve invented, were 
perfect, so that they embodied a complète invention. 

8. Same- TiMK TO Rdh bbfore Date of Second Application. 

Where an invention is withdrawn from an application for a patent, andde- 
scribed and claimed in a new application by the same inventer, and patents 
issue on both, the two years within which the invention claimed in the patent 
issued on the second application could be sold and publicly used, without in- 
validating such patent, will be considered as beginningto run two years before 
the date of the first application, and the flrst application will not be sufflcient 
to break the continuity of the proceeding which originates in that application, 
or change the rule as to the inventions claimed in the patent issued on the 
second application, so as to require that the two years shall be considered as 
beginning to run two years before the date of the second application. 

3. Bame— Sale and Use on Trial— Practïcal Tests. 

Where a machine is sold and used on trial, while the invention is imperfect 
and largely in experiment, and it is necessary for the inventor to hâve the help 
of others in testing it, such conditional sale or use should be considered as a 
use of the invention for such practical tests as the law permits an inventor to 
make, and not as such a public sale or use as will be sufflcient to invalidate a 
patent. 

•4. Patentée— RiGHTS of— Matters Deboribbd in Former Patent. 

On gênerai principles, where a person haa, within the meaning of the patent 
law, made an invention which he has described in an application for a patent^ 
and a patent has been issued ou such application for other matters of inven- 
tion, he should not be precluded for that reason alone from applying for and 
obtaining a patent for that which was described but not claimed in the first 
patent. 

*. JoiNDBR OF Parties— Lesal Titlb — Practick. 

The objection that ail the parties interested in the patent are not Joined as 
complainants will not be regarded favorably, when it appears that the légal 
title is in the complainant, and that the only interest claimed to be vested in 
the parties not joined is based on an old contract and assignment which hâve 
long lain dormant. 

t. Patent for Harvebtbr — Infringembnt of. 

The flrst and second claims of the harvester patent No. 74,342, issued to 
Alvaro B. Graham, February 11, 1868, Md to be valid, and to be infringed by 
the machine described in patent No. 193,770, issued to McCormiok, Baker, and 
Erpelding, July 31, 1877. 

In Equity. 

This case was argued before the circuit Judge and Judge Dtbe, 
of the eastern district of Wisconsin, the parties having reqoested the 
latter to sit -with the circuit judge in this case, inasmuch as a case 



660 FSDEBAL BBFORTBB. 

ïnvolving the same questions under the patent Lad been heard by 
him at Milwaukee and was yet undeeided. Judge Dïek did not 
ofScially sit in this case, but he heard the arguments and partici- 
pated in the consultation, after which the following opinion was deliv- 
ered, which, although given by the circuit judge, may be regarded as 
the joint opinion of both. 

Banning é Banning, for complainant. 

E. N. Dickersan, M. D. Leggett, and OJleld é Towle, for défend- 
ants. 

Drummond, C. J". This is a bill filed by the plaintiff as assignée 
of A. B. G-raham, to whom a patent was issued on the eleveuth of 
Feb;i:uary, 1868. The controversy arises only upon the first and 
second claims of that patent. Various objections hâve been made to 
the patent, and to the right of the plaintiff to maintain suit thereon. 

It is objected by the défendants that the Graham patent is invalid 
because the invention was in public use and on sale for more than 
two years prior to the applicatipn for a patent. The first conception 
in the mind of the patentée seems to hâve been in the winter of 
1862-3, and during the year 1863 he made an arrangement with cer- 
tain parties under which some machines were constructed contain- 
ing his invention, which, however, proved unsuecessful. Under an 
arrangement made with another person in the following year, several 
other machines were constructed, parts of the old machines of 1863 
being used in the construction of some of the new oues. Conditional 
sales were made of some of thèse machines, and with a few of them 
some grass or grain was eut. They were continually getting eut of 
repair and could not be regarded as a success, and in some instances, 
where money had been- paid for the machines, it was refunded in 
whole or in part. 

It is insisted on the part of the défendants that thèse facts consti- 
tuted a sale and use of the invention for more than two years jjrior 
to the application for the patent, while on the part of the plaintiff it 
is claimed that it was nothing more than testing, by experiment in 
various ways, whether the invention was successful. In order to a 
proper understanding of this part of the case it is necessary to con- 
sider the history of the application for the patent. 

That was first made on the twenty-fifth of February, 1 864, by being 
placed in the hands of solicitors in New York, to be by them presented 
to the patent-office. The application, however, for some unexplained 
reason, was not in fact filed there until the second of December, 
1865. The patentée claims that instructions were given to the so- 
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lîcitors to file the application at once, and he supposed that it was so 
filed. It contained five claims, the first of which embraced the in- 
vention now in controversy. On the thirtieth of December, 1865, 
the first three claims were rejected, an offer being made at the time 
to allow the other two claims. This offer was not accepted, and on 
the twenty-fourth of March, 1866, an amended claim was filed in 
place of the first rejected claim. It is understood that this referred 
to the invention now in controversy. On the fourth of April, 1866, 
thia claim was rejected. On the eleventh of February, 1867, the 
first application being still pending, with the action of the patent- 
office as stated, a second application was filed, containing, among 
others, the two claims now in suit. In ïune, 1867, the claims which 
embraced the invention now in controversy were withdrawn from the 
first application, and on the twenty-third of July, 1867, a patent was 
issued on the first application. As issued, that patent did not 
include the invention now in suit. A patent for the invention in con- 
troversy now was issued on the second application on the eleventh 
of February, 1868. A description of the invention now under con- 
sidération was contained in the original spécifications and drawings 
which accompanied the first application. 

It is claimed by the plaintifE that under this state of faets the 
application for the patent embracing this invention, for the purpose of 
fixing the time when the two years should begin to run, shouid be 
considered as having been made on the twenty-fifth of February, 
1864, when the patentee's first application was put in charge of his 
solieitors ; or, if that be not so, that it should be considered as made 
when that application was filed in the patent-office on the second of 
December, 1865, so that the two years would embrace the years 1864 
and 1865. On the other hand, it is contended by the défendants that 
the two years began to run on the eleventh of February, 1865, be- 
cause the second application, upon which the présent patent was 
issued, was filed on the eleventh of February, 1867, and that the 
connection between the first and second applications was effectually 
broken, under the circumstances, so that the two applications could 
not be considered one continuons proceeding. 

The rule is well understood that if an invention bas been in public 
use or on sale, with the knowledge and consent of the inventer, more 
than two years before his application for a patent, it will render the 
patent invalid; but it is clear that, in order to détermine whether the 
case is within the rule, we must consider whether the particular 
devices which the inventer claims to hâve invented were perfeet, so 
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that they embodied a complète invention. We hâve some doubts, 
«ven upon the theory that the two applications should be considered 
a.8 parts of one and the same prooeeding, whether the patentee's first 
application can be regarded as made, within the meaning of the law, 
at the time it was placed in the hands of his solicitors in February, 
1864; but we think, under the oircumstances which attended the efforts 
of the patentée to obtain a patent, together with the connection 
which the second application seems to hâve with the first, that, for the 
purpose of fixing the time when the two years began to run, the 
second application should be treated as a continuation of the first, , 
and that both are part of one proceeding. 

In this respect this case is not whoUy unlike that of Smith v. Qood- 
year Dental Vulcanite Go. 93 U. S. 500, where the court held that 
the effort to obtain a new patent in 1864, ought not to be regarded 
as disconnected from the original application made in 1855, and that 
it was but one stage in a continuons effort. It is true in this case, 
nnlike that, a patent was granted on the first application covering 
the claims which were not rejected, and the patent in suit was granted 
on the second application; but the subject-matter of the second 
application was embraced in the first, and the invention now in corl- 
troversy was described in the spécifications and the drawings which 
constitute part of the first application, and we think it may be said 
that the continuity of the proceeding which originated in the first 
application was not broken, up to the time when the patent for the 
invention in suit was granted in 1868. See, also, Blandy y. Griffithg, 
3 Fish. 616. 

In view, therefore, of the oircumstances under which Graham made 
his second application and withdrew from the first the claims cover- 
ing the invention now in suit, we cannot say that the proceedings 
should be severed, so as to make the two years date back from the 
eleventh of February, 1867; and we think that the two years within 
which the invention could be sold and publicly used without invali- 
dating the patent, began to run on the second of December, 1863, 
which was two years prior to the filing of the first application. It 
is manifest that the only machine made in 1863, which is distinctly 
proved to hâve been sold, was deliverod on trial and warranted, and 
should be regarded rather in the light of a use of the invention for 
such practical tests as the law permits an inventer to make, than as 
Buch a public sale or use as is contemplated by the statute. At that 
stage of the inventor's work his invention was largely in experiment 
and trial, It could only be tested by practical use in the field, and 



GBAHAM V, M'cORMICK. 863 

it was esseutial that it should be so tested by farmers on tbeir farms. 
The inventor was then struggling, as inventors often do, to establish 
the Buccess of his invention. It was necessary that thorough expéri- 
mental tests should be made, and that he should hâve the assistance 
of others in making them; and it is manifest, we think, that the ma- 
chines of 1863 were not yet so perfected as to be practical machines, 
capable of successful work. 

In the light of ail the testimony we conclude that what was done 
by the patentée, with référence to the use of the machines in 1863, 
was intended by him, and was in fact, for the purpos» of experiment, 
and as a test of the machines with a view to their perfection. This 
part of the defence rests upon a claim of forfeiture of rights secured 
by the patent. To justify the court in sustaining it the proof should 
be clear and satisfactory; the right of the infringer to invalidate the 
patent for this cause should be undoubted. And in view of thèse 
considérations we think the patent should be held valid against this 
objection. 

It is insisted further by the défendants that the plaintiff's patent 
is invalid because the first application for a patent included the in» 
vention which is the subject of the two claims in controversy covered 
by the patent of 1868 ; and because that invention was not allowed 
in a previous patent, but the previous patent was issued for other 
claims, that the second patent, of 1868, is inoperative. And it is 
said that instead of there being a new patent issued in the case there 
might hâve been a reissue of the original patent ; and it is also in- 
sisted that the second patent was issued for something in addition to 
what was claimed in the previous patent, which claim was rejected, 
and the second patent is invalid on that aecount. 

Admitting the f acts to be as stated by the défendants, is the con- 
clusion drawn from them correct ? We think it is not. It was not 
a proper case for a reissue. There was no defective or insufficient 
spécification. The inventor had not claimed more than he had a 
right to claim as new. The case as it is put is one where there was 
the description of an invention which was not claimed, the claims in 
controversy hère having been withdrawn, and where we must assume 
that the person was entitled to a patent, inasmuch as the of&ce sub- 
sequently granted him a patent for the invention described. On gên- 
erai prineiples, we think that where a person bas, within the mean- 
ing of the patent law, made an invention which he bas described in 
spécifications, including other matters of invention, for which last a 
patent has been issued, that he should not be precluded for that 



S6é FED£BAL BEPOBTEB. 

reason alone from applying for and obtaining a patent for that whicb 
was not claimed in the first patent. The object of the patent law 
was to protect a party who made an invention which was useful, pro- 
vided he complied with the terms of the law and a patent issued for 
the invention ; and unless there is something in the law which dé- 
clares a patent issued under such circumstances to be invalid, it is the 
duty of the courts to sustain a patent for an invention thus made. It 
is to be borne in mind that the application for the second patent, that 
of 1868, the one in controversy hère, was made while that for the 
previous patent was pending, and before the prier patent had been 
issued. There were thus pending before the patent-office two applica- 
tions at the same time, where the claims were différent, and we 
understand it to be in accordance with the practice of the patent- 
office to allow applications to be made at the same time, by the same 
party, for différent parts of the same machine. 

It is also insisted by the défendants that the plaintiff cannot main- 
tain the suit because the inventer had not the right to assign to him 
the whole interest in the invention under the patent of 1868. On the 
twenty-fifth of November, 1865, A. B. Graham, the inventor, made a 
contract with W. B. & C. A. Werden that they should hâve the ex- 
clusive right to manufacture and sell the improvement in the machine, 
and that that right should continue until the patent about to be ap- 
plied for expired ; and Graham agreed that, before the letters patent 
should issue for the invention, he would make such necessary assign- 
ment that the patent might issue to ail the parties jointly, each to 
bave an undivided one-third interest therein. It will be observed that 
this was not of itself an assignment, but only an agreement to assign. 
On the same day that this contract was made, what purported to be 
an assignment was executed by Graham. It stated that whereas 
Graham himself and the Werdens had agreed to purchase from 
Graham ail the right, title, and interest which he had in the inven- 
tion, through the grant of the letters patent therefor, therefore he, 
Graham, assigned to himself and the Werdens the full and exclusive 
right to said invention of ail the improvements made by him, as fully 
set forth and described in the spécification which he had prepared 
for the purpose of obtaining a patent. The circumstances connected 
with the application and obtaining the respective patents hâve been 
already stated. On the twenty-third of July, 1867, in pursuance of 
the contract and assignment already referred to, letters patent were 
issued to Graham and the Werdens. That patent is not the subject 
of controversy hère. On the eleventh of February, 1868, a patent 
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was issued, whicL înclûded the two claims in controversy hère, toA. 
B. Graham alone. 

It is claimed by the défendants that thèse facts show that A. B. 
Graham could not assign to the plaintiff a right to enable him to 
maintain this suit in his own name on the patent of 1868. 

The évidence tends to show that a controversy arose between A. B. 
Graham and the Werdens as to the contracts of November 25, 1865, 
The former insisted that the Werdens had not complied with theîr 
contract, and from that or some other cause there seems to hâve 
been no additional assignment made to the Werdens of any interest 
i:i the patent of 1868; and, as already stated, that patent was is- 
sued to Graham alone. We think that upon this state of facts, there 
being no controversy about the validity of the assignment by A.B. 
Graham to the plaintiff of the patent of 1868, that the plaintiff must 
be considered as having the légal title to that patent, and conse- 
quently has the right to maintain this suit in his own name. What- 
ever equities there maybe between the parties to the contract of No- 
vember, 1865, can be adjusted in a controversy between themselves 
or their légal représentatives. We do not think that the défendant 
can elaim that the facts stated constitute a defence to this action. 

The two ciaims of the Graham patent which are alone in contro- 
versy hère are the first and second. The first claim is for a combi- 
nation of the finger-beam with the gearing carriage by means of the 
vibratable link, the draft-rod, and the two swivel joints, M and M', 
80 that the finger-beam may both rise and fall at either end and rock 
backward and forward; and the second claim is the same as the 
first, with this only added : that an arm is attached to the vibratable 
link, by which the roeking of the finger-beam is controlled by the 
driver. The object of this invention, as set forth in thèse two claims, 
seems to be mainly to produce the roeking motion of the finger- 
beam as described, and by the method described. 

In the Bail patent, while there may be said to be something équiv- 
alent to the swivel joint. M, of the plaintiff's machine, where it is 
attached to the frame, and also something similar to the draft-rod 
and the arm, there is nothing to produce the roeking motion, which 
is the essential object in the first two claims of the plaintiff's ma- 
chine; and consequently there is no swivel joint, M', as in the plain- 
tiff's machine, so that there is nothing in the Bail machine to pre- 
vent the validity of the combination in the first two claims of the 
plaintiff's patent. 

v.ll,no.8 — 55 
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The Zug machine has.iif not a swivél joint like that of the plain- 
tiff's at M, where coniiected with the frame, something which seems 
Bubstantially similar. It has a vibratable link, and it bas something 
which is équivalent to the draft-rod, the main différence being that it 
is attached benèath the shoe, instead of above, but there is no swivel 
joint, M'. There is an arm which is attached to the draft-rod 
and shoe, by which it can be raised and lowered; but Zug claims in 
his patent that when the machine is in progress over the field, and' 
when the finger-bar strikes any obstacle, there is a device in a box, 
in which the forward part of the draft-rod is fastened, by which the 
finger-bar yields to th« obstacle; and that there is also a mode by 
which the vibratable rod is attached to the frame, called "joint 16" 
in his patent, and what has been termed an open devis, where the 
vibratable link is connectèd with the draft-rod, by which a motion is 
given to the finger-bar, and thus the finger-bar is l'elieved from the 
obstacle. Zug does not claim that the finger-bar in his machine has 
a rocking motion, but only that the mode by which the draft-rod is 
fastened, and the motion given to the finger-bar, prevents the obsta- 
cle which the machine may meet from doing damage to it. 

Thèse seem to be the main différences between the two machines, 
and the question is whether there is anything in the Zug machine to 
prevent the combination named in the first two claims of the plain- 
tiff's patent from being valid. The défendants' machine has the swivel 
joint attached to the frame, the vibratable link in the same form as 
the plaintiff's, and the draft-rod attached forward in substantially 
the same way as the plaintiff's ; but instead of having a swivel joint 
at M', as stated in plaintiff's machine, forward of the shoe, the draft- 
rod has a swivel joint at the rear end of the shoe; and there is an 
arm attached to a part of the vibratable link substantially like that 
of the plaintiff's ; and the substantial différence, as it seems, between 
the plaintiff's device, as described in the first and second claims, and 
that of défendants', is that the draft-rod is attached to the rear part of 
the shoe, and not to the forward part, as in the plaintiff's patent. 
There are also other devices in the défendants' machine which may 
make it différent from the plaintiff's. But as to the swivel joint, the 
vibratable link, and the mode in which the motion is produced in the 
finger-bar, there does not seem to be much différence in substance ; 
and in both machines, and by substantially the same means, there is 
produced a rocking motion. In this connection it is noticeable that 
the défendants, in the claims set forth in their spécifications, make a 
rocking motion of the shoe and cutter a feature of their combination. 
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In their second claim they say that they claim the oombination of the 
^'shoe, and the drag-bar extending over and in the rear of the shoe, 
and its swivel pin Connecting it with the rear end of the shoe, whereby 
the drag-bar sustains the thrust of the shoe while leaving it free tô 
rock on its hinges." Àgain, in their fifth claim, they say that they 
claim the combination "of the shoe, the forked cOupling-arm, the 
drag-bar extending over and in the rear Of the shoe, the swivel pin 
Connecting the two, the rocking lever and detent mounted on the 
drag-bar, and the adjustable link connection between the lever and 
the coupling-arm, whereby the shoe readily may be rocked or ad- 
justed;" and again, the motion which seems to be produced in the 
opération of plaintiflf's machine is more distinctly described in the 
seventh claim made by the défendants in their patent, as foUows: 
The combination "of the shoe, the drag-bar, the forked oonpling-arm," 
and the other éléments of mechanism before mentioned, "whereby 
the shoe is first rocked, and then lifted by one continuons movement 
of the lever." It must be confessed that the différence between the 
Zng machine and the first two claims of plaintiff's patent is not very 
marked. But, in view of the description contained in the spécifica- 
tion of Zag's patent and in those of the plaintiiï's patent, we are 
inclined to think that the plaintiff's patent may be sustained on the 
ground that there is a différence in the manner in which the draft-rod 
is attached to the shoe, and the ûnger-bar to the shoe and to the 
vibratable link; and that there is also a différence in the manner in 
which the combination of the varions parts are adjusted ; and that 
there is an effect produced in the plaintiff's machine which does not 
exist in the Zug machine. In the plaintiff's machine there is a rock- 
ing motion, and not a mère vibratory motion, such as exists in the 
Zug machine in conséquence of the open devis ; neither is there in 
the plaintiff's machine the yielding of the draft-rod, as described in 
the Zug patent ; and it is obvions, too, from the manner in which 
the parts are constructed in the Zug machine, that there is only a 
small vibratory action of the finger-bar; so that, on the whole, we 
think that the combination, as described in the plaintiff's patent, 
may be sustained. 

Then, from what we hâve said, we do not see that there can be 
any substantial différence between the combination, as described, in 
the plaintiff's machine, of the swivel joints, draft-rod, and vibratable 
link, with the frame and shoe and finger-bar, and that of the défend- 
ants' machine. The différences which hâve been stated between tbe 
two machines in this respect do not constitute any différence in prin- 
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ciple. The one is substantially the same thing as the otlier. The 
additions whieh hâve been.made to the défendants' machine, such as 
the devioe by which the pressure of the cutting apparatus upon the 
ground is regula,ted, and other devices which hâve been niade, do not 
affect the combination asclaimed in the plàintiff's machine. The 
attachment of the draft-rod to the rear part of the èhoe, iustead of to 
the front part, which is substantially the only différence that there 
seems to be in the mode of construction, cannot coustitute a différ- 
ence in principle, and cannot prevent the défendants' machine from 
being an infringement of the plàintiff's patent. 

It may be said that there are différences also betwçen the défend- 
ants' machine and that of the plaintiff in the manner in which the 
arm is attaohed to the vibratable link, and also as to the mode in 
which the force applied to the arm may operate upon the finger-bar; 
but thèse are différences of form and not of substance. 

Note. Af tôr this opinion was delivered, but bef ore any decree was entered, 
a pétition for a rehearing was filéd by défendants, and on this pétition the 
whole case was reargued bef ore Judges Deummond and Dyek, sitting to- 
gether ; but in giving their second décision the court did not file any new 
opinion, but, ôverruling the pétition, simply reiterated the views flrst taken, 
and expressed in the foregoing opinion. 



Waltbbs and another v. Crandaî!, 

{Circuit Court, If. D. New York. December 13, 1881.) 

Patbkts fob Inventions — Différent Mbans. 

In a patent for a buckle, wliere a particular method of pîvoting the buckle 
to the tongue is made a peculiar feature of the original patent, and this is 
eflected by a spring pressing against the lever, the structure cannot be altered 
on the reissue, and a devioe which effects the same purpose by différent means 
is not an infringement of the reissued patent. 

A. V. Briesen, for plaintiffs. 

G. W. Hey and C. H. Duell, for défendant. 

Blatchford, c. J. This suit is brought on reissued letters patent 
No. 8,829, granted to Eobert Loercher July 29, 1879, for an "im- 
provement in harness buckles;" the original patent, No. 47,574, 
having been granted to Cyrus W. Saladee, as inventor, May 27, 1865. 
The spécification of the reissue, including what is inside of brackets 
and what is outside of brackets, omitting what is in italics, is as fol- 
lows : 
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«Figure 1 is a plan [view, and] view. Figure 2is a section, [of my im- 
provod buckle for harness, etc.,] the red Unes showing the strap to tohioh tJie 
hiickle is seoured. I call my improved btickle a'snap buekle,' for it is self- 
aoting and lacks the ordinary Hong tangue.' My invention is more partiotir 
larly applicable to the plate and rivet buokle described in my application, A, 
and consists in pivoting tlie buekle [to the projectlng end of a metallic plate 
carrying a !oop, in combination with fastening pins; also, in a peculiar con- 
struction of buckle, as hereinafter more fuUy described.] inagroçvein the 
tongue, (or part that resembles the common tongue,) so that a spring shall 
make the front end of the tongue snap under the front bar of the buckle, 
which is provided with a short stud which passes thrmigh the strap to he held, 
and takes in a eorresponding hole in the tongue. In the drawinga, A is the 
metallic buckle plate, provided with rivets, a, by which it is seoured to the 
upper surface of the strap. B is the metallic loop for conflning tlie loose end 
of the [other strap] strap, [which loop is rigid on the plate. A.] The plate, A, 
rivets, a, and loop, B, are similar to the plate, rivets, and loop descnbed in my 
application, A. S is the tongue, and is the [The] front end or continua- 
tion of [the] plate, A. [A,] It is provided with a grooved recess, e, in its under 
side about one inch from the end, and in which the baek bar of the buckle is 
pivoted. G is the buckle, its back bar, o, being provided with a short lever, 
X, and turning in the groove, e. The under side of the front bar of the buckle 
is provided with a short stud, i, which takes into a eorresponding indentation, 
V, in the upper side of the [plate, A,] tongue, E. I is a flat steel spring, the front 
end of which is secured by a rivet to the front end of [Plate, A.] tongue, E, the 
rèar end of said spring pressing [against the] down up lever, x, of the back bar 
of the buckle, so as to keep it in the groove, e, and at the sarae time force the 
front ends of the [plate. A, which is] tongue [shaped] and [the] buckle togetlier, 
so as to make the stud, i, take into the hole, v. If preferred, the stud,^!, may be 
put upon the tongue, [or plate, A,] instead of upon the buckle, and may take 
into a eorresponding hole in the front bar of the buekle. In using my improved 
[buckle] ' snap buckle ' the strap to be held is placed between the front bar of 
the buckle and the tongue, and drawn as tightly as desired, the spribg forcing 
the front bar down upon the strap so that the stud shall take into eaèli hole of 
the strap as it arrives. The front side of stud, i, should be rounded ofE some- 
what so as to allow the strap to slip over it when being tightened. There is 
a peculiar advantage possessed by this buckle. ;Xt is not necessary to slacken 
the strap in order to unbuckle it, as is the case with other buckles. I bave 
only to lift up the front bar of the buckle about an eighth of an inch in order 
to lift the stud, i, ont of the hole in the strap, which thus frees the strap. The 
importance of this advantage is self-evident." 

Eeading in the foregoing what ia outside of brackets, including 
what is in italies and omitting what is inside of brackets, gives the 
spécification of the original patent. The olaims of the reissue are as 
follows : 

"(1) The buckle, G, in combination with the plate, A, having the tongue 
extension, ail substantially as shown and described. (2) The buckle frame 
pivoted to the tongue-extension portion of plate, A, ail substantially as set 
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forth. (3) The buckle frame, G, provided with stud, î, in combination with 
the buckle tongue, A, having an indentation for the réception of said stud, 
substantially as specifled. (4) The plate, A, provided with the loop and with 
fastening pins, in combination with the buckle frame, which is pivoted to 
said plate, substantially as set forth." 

The claims of the original patent were thèse: 

" (1) Constructing a buckle so as to be unbuckled without slackening the 
strap, in the manner described. (2) The buckle, G-, in combination with the 
tongue, E. (3) Pivoting the buckle to the tongue in the manner described. 
(4) Forming the tongue, E, as a continuation of plate, A, in the manner de- 
scribed. (5) The stud, i, or its équivalent, operating as described, in combina- 
tion with the indentation, v." 

Only claîm 4 of the reissue is alleged to hâve heen infringed. 
The infringing structures are complainants' Exhibit No. 3, and defeùd- 
ant's Exhibit No. 4. The former is constructed in accordance with 
the description contained in letters patent No. 206,298, granted to 
the défendant July 23, 1878. It has a hoUow case or shell, made of 
flheet métal, and provided at the bottom with a plate, which forms a 
part of the case or shell. Both ends of the case are open. There is 
a buckle at eaoh end, and attaohed by a joint to a short pièce of fiât 
sheet métal, so as to project outwardly. Each of thèse two short 
pièces is of two thicknesses, the métal being bent to form the joint 
for the buckle, and is beneath and close up against the lower surface 
of the bottom plate. In order to secure each short pièce to the bot- 
tom plate there is a fourth flat pièce of métal lying longitudinally 
underneath, and somewhat shorter in length than the bottom plate, 
which has at each extrême end of it two intégral upwardly-projecting 
pins or fins, lying in line side by side, one on each side of the cen- 
ter of its width, and extending each to the outer edge, each of which 
enters and passes through a separate hole for it through each of the 
two thicknesses of the short pièce, which carries the buckle, (the twp 
holes for each pin or fin being coïncident,) and then enters a sepa- 
rate hole for it in the bottom plate, and is intended to be bent 
over and down, and clinched inside the sheU against the upper sur- 
face of the bottom plate, there thus being four of such pins or fins, 
two for each short buckle pièce. There is in the bottom plate for 
each pin or fin, another hole, so placed that when the pin or fin is 
bent over its end may go through such hole, and so leave a smoother 
clinch inside the shell. When the pins or fins are in place, and 
clinched, the buckles are held firmly, and the structures become a 
unit. Defendaut's Exhibit No. 4 differs from oomplainants' exhibit 
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No. 3 only in two respects. There is in it, instead of the two bucklë 
plates, a continuons plate of a single thickness, carrying a buckle at 
each end of it, the métal at each end being bent into two thicknesses,' 
and there are no extra holes in the bottom plate to receivet the ends 
of the pins or fins after they are clinched. In ail other respects the 
two structures are alike. 

The structure of the Saladee device is such that the pivoting of 
the buckle in the groove is effeoted by pivoting in the groove the back 
bar of the buckle, the back bar having on it a short lever, and the 
rear end of the spring pressing against the lever so as to keep the 
back bar snugly in the groove and prevent its escaping therefrôm 
while it turns in it. This method of pivoting the buckle to the 
tongue is made a peouliar feature in the original patent, and is spe- 
cially covered by the third claim of that patent. But for the action 
of the spring on the lever of the back bar of the buckle, there would 
be no pivoting of the back bar in the groove and no pivoting of the 
buckle to the tongue. Take away the spring and tlie whole structure 
would be inoperative; for not only would such pivoting disappear, 
but the stud would not take into its hole. Nothing différent results 
from the language of the reissue. The structure is not and cannot 
be altered. The meaning of the language of claim 4 of the reissue 
in saying that the combination is "with the buckle frame, which is 
pîvoted to said plate substantially as set forth," is that the buckle 
frame is pivoted to the plate by means of the spring, or what is in 
law and in fact a mechanieal équivalent for the spring. In view of 
the patent granted to Frank Douglas, July 14, 1863, the pivoting of 
the buckle in the defendant's structures cannot be regarded as being 
effected by the same means or équivalent means as in the Saladee 
structure. In Douglas there are a plate, a loop on the plate, fasten- 
ing pins on the plate, and a buckle frame which is pivoted to the 
plate. In combination ail the features are found in Douglas which 
are found in Saladee. Not that the Douglas structure anticipâtes 
claim 4 of the Saladee reissue properly construed. But it limits its 
construction, so that the defendant's structures do not fall within it. 
The pivoting in the Douglas structure is effected by having the 
leather strap confine the bar in the groove. It is true that it requires 
the métal and the leather combined together to make the pivoting in 
Douglas, and that in the Saladee structure and the defendant's 
structures there is pivoting by the métal alone without the leather; 
but this is of no importance in principle. No one of the three struct- 
ures is of any use except as applied to articles of leather, More* 
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over, the Saladee structure is a buckle for harness solely, and it can- 
not be converted into the defendaut's structures without destroying 
its peculiar arrangement of pivoting. The bill must be dismissed, 
with costs. 



LoEROHER and another v. Crandal. 
{Oireuit Court. JV. 'iD. Mw York. December 13, 1881.) 

1. Patents fob Inventions — Buckle Fastenbrs. 

The reissue of a patent for an Improvement in buckle fastenings îs not open 
to objection as to its validity.so far as the question afEecting défendant'» struc- 
tures is concerned. 

2. Same — Rblbase — Agrbesient Constrtxed. 

An absolute release in prœsenti to an infringer from liability for the making 
and selling of patented articles, in conjunction with his contraet to pay a roy- 
alty for certain inf ringing articles theretof ore made, as a considération for such 
release, relieves from ail accountability for subséquent infringement until such 
release be set aside. 

3. Same— CoiiOBABLE Chanoes— Infringembnt. 

A mère mechanical change within the scope of the invention, as attachmg 
the liuckle to a separate plate, which must itself be attached to the bottora 
plate, promoteâ no useful resuit, and does not change the nature of the inven- 
tion. ■ 

4. Same— Pkior and Subséquent Patents — Equivai«!Ntb. 

When the question of novelty and patentability of features which are équiv- 
alents in construction and mode of opération arises, the prier existence of such 
patented features does not make them équivalents for f urther features subse- 
queutly patented, so as to anticipate the latter, but the subséquent patentée 
will be held liable for an infringement to the estent of the prier invention. 

A. V. Briesen, for plaintifïs. 

Neri Fine and C. M. Stone, for défendant. 

Blatchford, C. J. This suit is brought on reissued letters patent 
No. 7,129, granted to Charles Schuessler, May 23, 1876, for an "im- 
provement in buckle fastenings;" the original patent, No. 61,628, 
having been granted to Robert Meyer, as inventor, January 29, 1867, 
for 17 years from January 19, 1867. The spécifications of the reissue 
and of the original are so variant from each other in language that it 
is impossible to follow the one in the other. They are as f ollows : 
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EEresuE. 
" Figure 1 is a plan view of my im- 
proved fastening, showing it applied to 
the back curtain and back stay of a car- 
riage. Figure 2 is a longitudinal central 
section thereof. Figure 3 is an inverted 
plan view of the shell or case to wliich 
the strap is secured. Figure 4 an inverted 
plan view of the shell or case to which 
the buckle is secured, Similar letters of 
référence indicate correapondiùg parts 
in ail the figures. This invention con- 
sists in the employment, in connection 
with a strap and buckle, of two hollow 
cases or shellsl tO' which said sttap and 
buckle are respectively secured. ' That 
one of the two cases to which the buckle 
is secured has a bottom plate, to which 
the buckle is attached by a joint. In 
the drawing the letters A and B repre- 
sent two pièces of fabric, or pièces of 
the back stay and back curtain of a car- 
riage, to which my invention is applied. 
C is the strap, and D is the buckle, by 
which strap and buckle the pièces, A and 
B, are to be held together. E is a case 
or shell, made of sheet métal or other 
suitable material, in form of an elou- 
gated inverted cup, open at one end and 
at the bottom. This case or shell is pro- 
vided with downwardly-projecting pins, 
a, b, which, when they are passed through 
the fabric or pièce, A, seem to fasten the 
case or shell in place on said fabric. One 
end of the strap, C, is inserted in the 
shell, E, and secured thereto by means 
of the pins, a, J, in the manner clearly 
shown in the drawing. F is another 
case or shell, also made of sheet métal 
or other suitable material, but provided 
at the bottom with a plate, d, which 
forms part of said case or shell, F. At 
the open end of the case or shell, F, the 
buckle, D, is attached by a. joint to the 
plate, D, as shown. By means of down- 
wardly-projecting pins, e, e, with which 
the case or shell, F, is provided, the 
same is fastened to the fabric or pièce, 
B, in line with the case or shell, E, as 
shown, so that the strap, C, can be read- 
ily buckled and its loose end then con- 
fined in the case, F, as clearly shown in 
figure 2. If desired, the outer end of the 
case, F, may also be left open, so that 



ORIGrNAIj. 

" The nature of my Invention consista 
in the employment of two metallic cases, 
one of which acts as a covering for the 
end of the strap which passes into the 
buckle, and it provided with pins, which 
pass through the leather or straps'lo 
which it is fastened, and two perfbrated 
plates, to one of which the buckle is at- 
tached by a joint, the other being used 
as a plate to hold the several parts to- 
gether when the ends of the pins are 
riveted to it ; the other case being pro- 
vided with pins, which pass through the 
leather and strap to whichît ië fastened, 
and through one metallic plate, Upon 
which the ends of 'th^ pins a-re riveted. 
# * • I constructmy buckle fasten- 
ing of the UBual description, sueh'as 
iron, copper, or brass, -but stoeet iTôn or 
tin plate I thmk would be the choàpest 
and best. Insaid drawingsflgure 1 rep- 
resents a plan vkevr of the fastetting, 
with the strap and buckle in place. It 
is represented in thé' position it would 
occupy if attached • to. the rback' curtain 
and back stayof acarriage. Figure 2 
is a b^ck view of the case that connecta 
the strap and holds it in place. Figure 
3 represents a back viéw of the case to 
which the buckle is attached. Figure 4 
is a vertical section through the center 
of figure 1. The same letters in the 
several drawings represent similar parts 
in each. A and B represent either two 
straps or a pièce of the back stay and 
back curtain of a carnage. C is the 
case which fastens and holds the straps, 
B, flrmly to the pièce. A, by means of 
the pins, F, G, and plate, M, as shown 
in the section , figure 4. D represents the 
case to which the buckle is attached, 
and into which the end of the strap, E, 
is slipped after being buckled. K is the 
buckle. H, H, I, and J, in figure 3, are 
the pins which fasten it to the pièce, 

B, by means of plate, N, as shown in 
section in figure 4, to which the ends of 
said pins are riveted when it is desired 
to fasten them in place. R is a plate t6 
which the buckle is jointed. The case, 

C, is also riveted in the same way to tUe 
plate, M, which holds them more firmly 
in place than by the old and tedious way 
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the strap may be passed through when 
buckled. The cases or shells, E and F, 
may be made of sui table sizes and 
stamped in dies of any ornamental 
shape or form desired, and can be used 
on ail kinds of straps and buckles. In 
place of the pins hereinabove specifled, 
équivalent fastening means may be pro- 
vided. 1 claim as my invention — 



of sewing ; and, at the same time, It is 
a plain and. more pleasing ornament to 
the carriage. If desired, the end of the 
case, D, may be left open, so that the 
strap may be paased through when 
buckled. They may be made of various 
sizes, from the half-inch size up to iwo 
inches, and stamped in dies of any or- 
namented shape or form desired. They 
may also be used on straps of any kind, 
as well as for barness or carriage trim- 
mingg. I do net claim the case, D, 
alone, but what I do claim is— 

"1. The oombination therewith of the 
pins, H, H, I, J, or the équivalent thereof , 
and the plates, B and K, as herein sub- 
stantially described. 

" 2. The case, C, the pins, F, G, and 
plate, M, for fastening the ead of the 
strap in place as described." 



** I. The case or shelI, E, made with 
an open bottom, and provided with the 
pins, a, b, adapted to pass through the 
strap and flrmly hold It in place, sub- 
stantially as and for the purpose herein 
ghown and described. 

"2. The case or shell, F, made with 
the bottom plate, d, and combined with 
the buckle, D, -v^hich is attached to said 
plate, substantially as specifled. 

"3. The case or shell, F, made with 
the bottom plate, <ï, and with the pro- 
jecting pins, «, «, substantially as herein 
shown and described. 

"4. The combinatjon of the case, E, 
and strap, CyWith the case, F, and buckle, 
D, substan tially as herein shown and de- 
scribed." 

The plaintiffs claim that the défendant has infringed claims 2, 3. 
and 4 of the reissue. Prior to June 17, 1878, the défendant made 
and sold articles like Exhibit No. 1. Since that date he has net made 
or sold any of them. By and under the agreement of that date he 
settled and paid for ail those articles. Although by that agreement 
he agrôed not to make any buckle loops infringing upon said reissue, 
and although that engagement, in conjunction with bis contract to pay 
royalty for the articles befqre made, formed the considération for his 
release from liability for the making and selling of those articles, yet 
the release -was an absolute release in pressenti, and, even though he 
may subsequently hâve infringed, the release must stand till formally 
set aside, and opérâtes to exclude from this suit ail further account- 
ability for articles like Exhibit No. 1, such releasejbeing set up in the 
answer. The défendant admits the making and selling after August 
1, 1878, of articles like Exhibit No. 2. The sale of articles like Ex- 
hibit No. 4 is also proved. Neither No, 2 nor No. i is covered by 
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the release. The sale of articles like Exhibit No. 3 since the release 
is not proved. No. 2 and No. 4 being the only structures involved, 
the only claims of the reissue which need be considered are olaims 
2 and 3. . . 

Claim 2 requires that there shall be a case or shell like the case or 
shell, F; that it shall hâve a bottom plate like the bottom plate, D; 
that such case or shell, having such bottom plate, shall be combined 
with a buokle like the buckle, D, and that such buokle shall be at- 
tached to such plate. The projecting pins for attaching the case or 
shell to a fabric do not appear to be an élément in claim 2. The 
spécification describes the case or shell, F, as hollow, as made of 
sheet métal or other suitable material, and as provided at the bot- 
tom with a plate, d, which forms a part of the case or shell. One end 
of the case or shell is open, and the buckle, D, is attached to the bot- 
tom plate at that end by â joint so as to projeot outwardly. The 
other end of the case or shell is either open or closed. The case or 
shell is provided with downwardly-projecting pins, which start from 
the bottom plate, and pass through the fabric to which the shell or 
case is to be attached, and serve to attach the shell or case to the 
fabric. Equivalent fastening means may be used in place of the 
downwardly-projecting pins. Claim 3 combines the case or ehell, F, 
the bottom plate, and the pins, omitting the buckle. No. 2 has a 
hollow case or shell, like F, made of sheet métal, and provided at 
the bottom with a plate, which forms a part of the case or shell. 
One end of the case is open and the other is closed. There is a 
buckle at the open end, but it is not attached to the bottom plate by 
a joint. It is attached by a joint to a short pièce of flat sheet métal, 
80 as to project outwardly. This short pièce carrying the buckle is 
of" two thicknesses, the métal being bent to form the joint for the 
buckle, and is beneath and close up against the lower surface of the 
bottom plate. In order to seoure it to the bottom plate there is 
a third flat pièce of métal, lying longitudinally undemeath, which 
has at its extrême end furthest from the buckle an initegral upwardly- 
projecting pin or fin, which enters a hole in the bottom plate, and is 
intended to be bent over and down, and clinched inside the shell 
against the upper surface of the bottom plate. The other end of 
such third longitudinal pièce, at its extrême end nearest the buckle, 
has two intégral upwardly-projectingpins or fins, lying in line side by 
side, one each side of thè center of its width, and extending each 
from near such center to the outer edge, each; of which enters and 
/passes through a separaté hole for it through each of the two thick. 
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nesses of the short pièce which carriesthe buckle, (the two holes for 
each pin or fin beipg coincident,) aad then enters a separate hole for 
it in the bottom plate, and is intendedto be bent over and down, and 
clinched inside the shell against the upper surface of the bottom plate. 
Thus, when the pins or fins are in place and clinched, the buckle is 
held firmJy, and the structure becomes a unit. 

No. 4 bas a hollow case or shell made of sheet métal, and provided 
at the bottom with a plate, which forms a part of thé case or shell. 
Both enda of the case are open. There is a buckle at each end, not 
attached to the, bottom plate by a joint. A buckle is attached by a 
joint to each end of a separate longitudinal plate, which is longer 
than the bottom plate. Each buckle projects outwardly. Such sep- 
arate plate is, for a distance at each end of it, of two thick- 
nesses, the métal being bent to form the joint for the buckle, and is 
beneath and close up against the lower surface of the bottom plate. 
In order to secure it to the bottom plate there is a third flat pièce of 
métal lying longitudinally underneath, and somewbat shorter in length 
than either such separate plate or the bottom platey which has at each 
extrenie end of it two intégral upwardly-projecting pins or fins, lying 
in line side by side, one on each side of the eenter of its width) and 
extending each to the outer edge, each of which enters and passes 
through a separate hole for it throngh each of the two thicknesses of 
such separate , plate which carries the two buckle s, (the two holes for 
each pin or fin being coïncident,) and then entête a separate hole for 
it in the bottom. plate, and is intended to be bent over and down, and 
clinched inside the sb^U against the upper surface of the bottom plate, 
there thus being four of such pins or fins. So, when the pins or fins 
are in place afnd clinched, the buckles are held firmly, and the struct- 
ure becomes, a unit. . * 

It is manifest that there is involved in claims 2 and 3 of the reis- 
sued patent tbeidea of a hollow case, with a top, two longitudinal 
side plates, and. a bottom plate, ail forming a ujiit and a. cabe, the 
case h avingsuqh, bottom plate, being, in claim 2, combâned; with a 
bijckle attached to the bottom plate, and having, in claim 3, the 
downwardly-projecting pins, The buckle is aecuredto the icase, and 
it iaso^secur^dby being attached to the bottom plate. ; The strength 
of tihe structure, as a whole, coniposed of top,> sidiBS',,and bottom plate 
unjted in one, is^vailed of to hold firmly the buckle throughi the at- 
tachment of the buckle to the bottom plate.- ;The combination, in 
claim 2, of, the case of whjch the bottom; plate forms a part with the 
buckle, is effected by attaching or jointing the buckle directly to the 
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eud of the Lottom plate» A pull on the buckle cannot resuit in dis- 
plaeing anything, if the buckle does not break, without displacing tlie 
structure as a wbole. In claim 3 the case of which the bottom plate 
forma a part bas the downwardly-projecting pins, and when by-means 
of them the structure is f astened to a f abric, no pull on the pins against 
the structure can displace any part of it without displacing the whole 
of it. In both claims the fact that the bottom plate forma an intégral 
part of the case is a leading feature. In the light of the foregoing 
suggestions an examination of No. 2 and No. 4 shows a hoUow case, 
with a top, two longitudinal side plates, and a bottom plate, ail form- 
ing a unit and a case. The case having such bottom plate is com- 
bined with a buckle. The buckle bas, for ail practical purposes, the 
same relation to the bottom plate aa if it were attached to it. The 
combination of the case with the buckle is effected by means of the plate 
carrying the buckle, and of the lower flat pièce of métal and the pins 
or fins on the latter. The plate which carries the buekle, being an 
additional separate plate, must be faatened in some way to the bot- 
tom plate of the case. The severance makes the reunion necessaty, 
and promotea no useful resuit. It ia a mère mechanical change 
within the acope of the principle of the Meyer structure. When the 
parts are puttogether, and the pins or fins are clinched, the case or 
shell made with the bottom plate ia combined with the buckk, and the 
buckle is as much attached to the plate for ail the practical purposes 
of the structure as is the buckle inthe Meyer structure. The strength 
of the case, as a whole, composed of top, aides, and bottom plate 
united in one, is availed of to hold firmly the buckle through such 
conibination of the case with the buckle. A pull on the buckle can- 
not resuit in/ displacing anything, if the buckle does not break, with- 
out displacing the structure as a whole. When the pins or fins are 
clinched, the case of which the bottom plate forma a partis provîded 
with downwardly-projecting pins, which start from the bottom plate, 
and, after passing through the buckle plate,, paaa through the f abric 
to which the shell or case is to be attached, and sejve.to attach the 
ahell or caae to the fabric. The fact that the piha are intégral, with 
a longitudinal pièce of métal on the other side of the fabric, makes np 
différence. They are thê projecting pins of Meyer in that, when 
clinched, they project from the bottom plate towarda and through the 
fabric, and fasten the combined case and buckle to the fabric. 
When the structure is: fasteued to a fabric no pull on the pins against 
the structure can displace any part of it without displacing the whole 
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of it. The same résulta foUow as in the Meyer structure, from the 
fact that the bottom plate forms an intégral part of the case. 

The défendant has a patent granted to him July 23, 1878, No. 
206,298, under which he claims the right to make No. 2 and No. 4. 
They are described in that patent. That patent claims (1) the third 
flat pièce of métal, with its intégral pins or fins in combination with 
the separate buckle plate, having holes in it corresponding with the 
pins or fins, for the purpose of securing the buckle in proper relation 
to the case; (2) the combination with the third flat pièce of métal, 
having its intégral pins or fins, of the seperate buckle plate and the 
case, with its bottom plate, both of the latter having holes in them 
coïncident with said pins or fins, when secured to a curtain by means 
of Buch interior olinching of the pins or fins. It may be that thèse 
claims may be sustainable for their specialties, notwithstanding prior 
structures. But still. No. 2 and No. é embrace points of construc- 
tion which are the équivalents of the points of construction claimed 
in claims 2 and 3 of re-issue No. 7,129. Beyond that, what is 
patented by No. 206,298 is only an improvement, still involving 
the principle of what is claimed in said claims 2 and 3. On the 
question of infringement, f eatures of construction may well be and 
are often équivalents of prior patented features, because involving 
their construction and mode of opération, though going further and 
containing their own patentable features, and for that very reason, 
when the question of the novelty and patentability of such further 
features comes up, the prior existence of such prior patented features 
does not make them the équivalents of the further features so subse- 
quently patented, in such sensé as to anticipate the latter. An 
illustration of this is found in the case of Crandal v. Walters, 9 Fkd^ 
Eep. 659, a suit brought on the Davis patent, decided herewith. 

The validity of the reissued patent is attacked. The drawing» 
of the original and the reissue are structuraliy the same, although 
the lettering is changed, and figures 2, 3, and 4 are differently num- 
bered in the two. Griticism is made on the facts that the original 
speaks of "metallic" cases and the reissue of "hollow " cases ; that 
the original speaks only of metallic materials, while the reissue speaka 
of "sheet métal orother suitable material;" that in the original the 
pins are said to be riveted to the lower plate, N, after they hâve 
passed through the curtain and through the plate, N, so as to fasten 
the buckle plate, E, to the curtain, and claim 1 of the original is for 
the combination of the case, and the pins or their équivalent, and th» 
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plates, E and N ; while ip the reissue the plate, N, ia not lettered in 
the drawings, and is not mentioned in the text ûr in the olaims, and 
the statement in the reissue is that the case is provided -with down- 
■wardly-projecting pins, which, when they a.re passed through tlie fab- 
rie, serve to fasten the case in place on the fabric. Âssuming that 
Meyer was the first to make a case with a bottom plate, forming part 
of it, combined with a buckle attached and jointed to said plate, and 
f umished mth pins capable of attaching the structure as a fvhole to 
a curtain, it is immaterial whether the plate, N, is used or not, or 
whether the pins are clinched on that plate or on the curtain, or 
whether the pins are of such large dimensions that they hâve tobe 
olinched by hammering their ends, or of sach small dimensions that 
they can be clinched by bending them over even with the fingers, so 
long as the pins project downward from the bottom plate of the case, 
and go through the fabric and are clinched on the other side of it. 
Thia reissue, No. 7,129, was before Judge Wallace in this court in the 
case of 5c/iue«sier T. Davi», 13 0. Gr. 1011. 
He there says : 

" The description, as well as the drawings and model, accompanying the 
original patent clearly point ont the invention claimed in the reissue. The 
improvement consists in a compact devlce embodyinga loop bottom plate, and 
buckle, to be attached to a strap by rivets or an équivalent fastening. In my 
View the valuable feature of the improvement doès not consist in the method 
by which the case isfastened to the strap, but in the case itself, as forming a 
loop and buckle combined, and its adaptability to being fastened by varions 
methods to the strap. In the original patent the claim did not cover the com. 
bination of the buckle with the oase, or, speaking more accurately, with the 
bottom plate of the shell of the case, but was limited to a combination of the 
pins or rivets with the case. It was the object and the proper office of tba 
reissue to correct this omission so as to protect the patentée to the f uU extent 
of his invention." 

The defendant's structure in that case was not the same aa the 
defendant's structure in this case, but consisted of a metallic case 
with pins or lugs intégral with'it and projecting down from it, and 
of a plato underneath, with a buckle jointed to each end ol it, and 
projecting beyond the end of the case, the fins passing through slits 
in the plate and then through the curtain, and being clinched by bend- 
ing them over on the other face of the curtain. Such a structure 
was held to infringe claim 2 of the reissue. I do not think the 
reissue is open to objection sô far as any question afifecting the de- 
fendant's structures, No. 2 and No. 4, is concerned. 
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On the question of novelty several prior patents are set up in the 
answer. Only one of them is introduced, No. é9,309, to Cyrus W. Sal- 
adee, August 8, 1865. In that tbere are two modifications : in one 
the buckle is not connected to the plate ; in the other the connection 
between the buckle and the plate is rigid and without a joint. In the 
Meyer structure the buckle is attached to the plate by a joint. 

Five other prior patents were introduced by défendant. None of 
them are set up in the answer. They are as follows : No. 26,013, to 
Lucius C. Chase> November 8, 1859; No. 39,217, to Frank Douglas, 
July 14, 1863; No. 44,554, to George Purple, October 4, 1864; No. 
47,594, to Cyrus W, Saladee, May 2, 1865 ; and No. 47,765, to Eben- 
ezer Brown, May 16, 1865. In Chase the buckk i frame is rigidly 
secured and not jointed. In Douglas the buckle frame is not connected 
with the loop by the bottom plate. In Purple the buckle frame car- 
rying the tongue is not jointed, but the tongue bas a rigid fastening^ 
In Saladee, of May, 1865, the Meyer structure is ri'ot found, nor is it 
found in Brown. Besides the features above mentioned as to Chase, 
Douglas, and Purple, the structures in them would not suggest the 
structure of Meyer. As to the paroi testimony in regard to prior 
structures by Moore and Davis and the défendant, it must be held 
that in view of the construction given to claims 2 and 3 of reis- 
siîe No. 7,129, and of what the invention ôf Meyer has been de' 
fîned to be, nothing is shown making eut a satisfactory anticipation 
of said claims. 

I think the suit is properly maintainable in the names of the plain- 
tiffs as surviving members of the firm composed of themselves and 
Schuessler, and that a decree should be entered for the plaintiffs, 
M to claims 2 and 3, for an account and a perpétuai injunction, with 
costs. 



Strobeidqb V. Landees, Fkart & Clark; 

[Utrcuit Court, D.Oonnecticut, November 10, 1881.) 

Patents por Invention — Formai, Changes. 

A change in structure, merely formai, does not avoid an infringement. 
Samb— RBI880B— New Invention— QRmDmo Mills. 

Where the statement in the reisaue is true, and is found in substance in the 
original, and nO statement is made in the reisaue of what the invention consists, 
but such statement in the original is omitted in the reissue, and no new matter 
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is introduced, yet, in view of the state of the art, if the inventer has produced 
a new and useful mill, diflering substantially from any which preceded it, and 
evincing the exercise of inventive faculty, it is a new invention. 
Strobridge v. Lindsay, 2 Fed. Rep. 695, followed. 

3. BaMB— CoMBINATIOÏf OF PaKTS. 

In the construction of a grinding mill, -where the hopper and grinding shell 
formed in a single pièce, and suspended in the box by the upper part of the 
hopper or a flange thereon, did not'exist before, combined in a mill, such com- 
bination produces a new invention. 

BlakeweU & Kerr, for plaintiff. 

B. F. Thwrston and C. E. Mitchell, for défendants. 

Blatchfoéd, c. J. This suit, is brought on reissued letters pat- 
ent No. 7,583, granted to the plaintiff March 27, 1877; the original 
patent, No. 159,4:67, having been granted to him as inventor Feb- 
ruary 2, 1875, and reissued to him, No, 7,174, June 13, 1876. The 
drawings of the original and of No. 7,583 are the same. The follo^r- 
ing is the spécification of No. 7,583, readihgwhat is outside ôf bràck- 
ets arid what is inside of brackets, and omitting what is in itaîîcs: 

" Figure 1 is a vertical section of a eoffee-niill embodying my invention. 
Figure 2 is an under view of the cover, and figure S is a perspective yiew of 
the hopper. Like letters refer to like parts wherever they occur. My inven- 
tion relates to the construction of cofEee [and] or spice [mills iu such mannei 
that the hopper is enclosed in the box, and may be closed in turn by a sliding 
gâte or cover, whereby a compact and aeat mill is obtained.J grinders; andit 
Gonsists in siispending thehopp&r by means ofthe top of the box, and seouring 
it in position by means of screws, which pass through the eoverand through 
lugs, or a prqjecting flange tipon the hopper, whereby a covered hopper is ob- 
tained, and the oonst>ruction and attachment of the devices simplifled; also, 
in providing the covered hopper with a sliding or movable gâte, centered with 
the shank ofthe grinding nut, and sliding upon the periphery or flange ofthe 
hopper, whereby hinges, springs, or catohes are dispensed with, and the gâte 
slides aside, leaving an unobstructed opening for the admission of the article 
to be ground, and also in providing the hopper with projections or points 
which bite into tlie cover of the box and prevent the sUpping or tuming of the 
hopper, in connection with a cover projeoting so asto rest upon the top of the 
box, and bind upon the upper edge of the hopper. « * * A indicates the 
box with its drawer, B, of any suitable construction. The top, C, of the box 
is eut away, [so that] for the admission of tTie hopper [may be suspended 
therein] which I introduce from above, suspending it by means of a project- 
ing flange or lugs on the [hopper.] hopper, end to [To] facilitate the suspension 
of the hopper, I preferably bevel the opening in top, C, to correspond with 
the curve of the hopper as shown at [c] c, which [This] also will diminish 
the liability of the splitting of the wood when the screws which secure the 
cover are [introduced.] introdtuied, {when a cover is used and seoured, as 
shown,) D represents the hopper or grinding shell, provided with a flange or 
v.ll,no.8 — 56 
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lugs, d, hy which It is suspended [in] upon the top, C, of the box, [A. Tlie 
hopper is fastened down, and also prevented from turning, by the screws, g-l 
A, and through whioh pass the screws, g, wMch hold the hopper down and 
prevent itfrom turning. The hopper haa the usual grinding face, d, and a 
séries of projections or pointa, e, which I provide for the purpose of talcing 
hold upon the bevelled edge, o, of the top, C, to aasist in preventiiig any move- 
aient of the hopper. Thèse points, if sufflciently numerous, will of them- 
selves prevent a change of poaition of the [hopper, so that screws may be 
omitted. This will be found the cheapeat and most convenient way of sus- 
pending the] hopper, E, is the cover, having a central opening for the passage 
of the ahank of the grinding nut, and a sunken or recessed rim for the accom- 
modation of the lugs, d, or the flange of the hopper, so that the lower edge 
of the cover resta evenly upon the top, C, and at thé same time binds upon 
the hopper. This cover, E, is provided with a slidirig gâte or door, F, which 
is pierced, as at/, for the passage of, or made to rest against, the shank of the 
grinding nut, upon which it turns or bears, said gâte, F, resting, by its lower 
edge, upon the upper edge of the hopper, and sliding or moving within or 
without the cover, E, so as to be ont of the way when the opening in the 
cover la unclosed. G représenta the grinding nut, having a tapering shank, 
H, which passes through the cover, projecting portion of gâte, F, and the 
crank, and ia secured above by the usual tightening nut, I. The devices are 
put together as follows: The cover and gâte are pla«ed upon the hopper, the 
ahank of the grinding nut paaaed through the hopper, éover, and crank, and 
secured by the tightening nut; the lugs or screw opénings in the flange of 
the hopper are made to règister with thoae in the covefj after which the oper- 
ative parts are dropped into the opening in the top of the box, and screwed by 
a single set of screws which pass through the cover and lugs or flange of the 
hopper. The projecting points on the outside of the hopper will bite into the 
top of the box, and, as the cover binds upon the upper edge of the hopper, 
thèse will of themselves, if sufficiently numeroua, be sufflcient to prevent any 
movement of the hopper, so that, if deaired, the acrews need not paaa through 
the flange of the hopper. The hopper may be auapended as shown, and the 
cover replaced by a bridge to support the shank of the grinding nut. The 
grinding shell or hopper and tlie cover may be secured by a separate set of 
screws. The lower part of the grinding shell may be formed with lugs or 
projections, to guide and steady the grinding nut. Among the advantages of 
my invention are the aimplicity of conatruction, and the readiness with which 
the aeveral parts and the box may be adjusted or set up, whereby time and 
labor are saved and a serviceable article produced." 

Eeading in the foregoing what is outside of brackets, induding 
"what is in italics, and omitting what is inside of brackets, gives the 
text of the original spécification. There are eight claims in No 7,683. 
Only claim 1 is involved in this suit. It is as follows: 

" (1) A cofEee or siniîlar mîll, having a détachable hopper and grinding 
shell, formed in a single pièce, and auapended within thé box by the upper 
part of the hopper, or a flange thereon, substantially as and for the purpose 
specified." 
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The original patent had four claims, as follows : 

" (1) The hopper aud grinding shell, D, provided with points or projections, 
e, on its outer surface, in combination witli cover, E, projecting so as to rest 
upon the top of the box and bind upon the upper edge of the hopper, sub- 
stantially as and for the purpose specifled. (2) In coffee or spice mills, the 
combination of box, A, having a top, C, with the hopper, D, suspended within 
the box by means of lugs or projections, which rest upon or take into top, C, 
and a cover, substantially as specified. (3) The combination of the hopper 
and grinding shell, D, grinding nut, G, having shank, H, and cover, E, having 
a sliding gâte or door, F, substantially as and for the purpose specifled. (4) 
The combination of cover, E, and grinding shell or hopper, D, the latter pro- 
vided with lugs, or a flange, so that the two parts may be secured to the box 
by a single set of screws, substantially as specified." 

So far as can be discerned in the drawings of the original and the 
reiasue, the hopper and the grinding shell are represented as a sin- 
gle pièce, without any indication of ever having been in two pièces, 
li is not stated in the reissue that tbey are cast in one pièce. The 
text says that O is the hopper or grinding shell, and that it has the 
usnal grinding face, d'. That grinding face is shown in the drawings 
as extending down from the lower part of the hopper part proper, 
and as having the grinding nut revolving within it. The grinding 
face is the inner face of the grinding shell. There is nothing else on 
the point till we corne to claim 1, where it is said that the "hopper 
and grinding shell" are "formed in a single pièce." 

The éléments which appear to be necessary in claim 1 are : 

(1) A mill in the form of a boxj (2) a hopper and grinding shell formed in 
a single pièce; (3) the combined hopper and grinding shell détachable; (4) 
such hopper and grinding shell suspended in the box by the upp&r part of the 
hopper, or a flange thereon ; (5) an arrangement of thèse f eatures substantially 
as and for the purpose specifled. 

The defendant's structure, which is claimed to infringe claim 1 of 
the reissue, is constructed in accordance with the description and 
drawings of a patent granted to Rodolphus L. Webb, No. 204,865, June 
11, 1878, 80 far as anything involved in this case is concerned. That 
patent shows a box mill with a cast-metal top projecting as a latéral 
flange horizontally from the top edge 6i the hopper on ail four sides, 
and extending outwardly beyond the tops of the sides. The top is of one 
pièce with the hopper proper, and the latter is of one pièce with the 
grinding shell, as shown in the drawings ; and this is the construction 
in the article put in évidence as infringing. The hopper and grinding 
shell are sunk in the box, so that there are covers which, when closed, 
rest on' the upper face of the métal top. The patent; states that the 
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grinding shell may be cast as a part of the hopper, or may be attached 
thereto. Thé patent claims merely an arrangement for adjusting the 
grinding nut up and down, so as to make it run nearer to or further 
f rom the grinding shell, and thus vary the quality of the grinding. 
This arrangement does not appear to be embodied in the mills pro- 
duced apd put in évidence as spécimens of those made by the défend- 
ant. The defendant's article is a mil! in the form of a box. It has a 
hopper and a grinding shell formed in a single pièce, they being cast 
in one pièce. The combined hopper and grinding shell and top are 
détachable from the box by unscrewing screws which go through 
the sides of the box into lugs depending on the inside of the box from 
the under side of the top. The hopper and the grinding shell, through 
their connection with the métal top, are suspendedin the box, Every 
point of advantage resulting from the combination of the features in 
claim 1 of No. 7,583 exista in the defendant's article. 

Some question is made as to what ds meant by the word "détach- 
able" in claim 1. It is not used in the descriptive part of the spéci- 
fication. But screws are shown and described jîvhich go through the 
lugs or flange on the hopper and into the wood of the box on top, 
and thus fasten the hopper to the box. Of course thèse are wood 
screws, and removable at will ; and so the hopper and shell are détach- 
able. The defendant's hopper and shell and top are détachable in 
the same way, being attached in the same way. The défendant 
urges that its structure does not infringe, because the hopper is not 
détachable from the top of the. box. Ail that the défendant has done 
is to enlarge the size of the flange on the hopper. The sides of the 
box support the top of the box. When the flange is smaller than 
thé top, it ha,ngs in the top. When it is so large as to itself form a 
top and overlap the sides, the sides support the whole ; that is, the 
flange top, the hopper, and the grinding shell. The change is merely 
formai, and does not avoid infringement. The flange on the hopper 
may be graduaily enlarged, and the top of the box be gradually eut 
away, until the wood of the top is ail gone, and the flange replaces 
it, without in any manner affecting the principle of the Strobridge 
inventions embodied in claim 1. This is ail that the défendant has 
done. The answer sets up that the rôissue is not for the same inven- 
tion as that described in the original, and that the reissue contains 
new matter not found» suggested,/or described in the original. This 
objection is not tenable. The statement in the reissue of that to 
whioh the invention relates is true, and is found, in substance, in 
the original. There is no statement in the reissue of what the in ven- 
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tion consista in. The statement in the original as to what the inven- 
tion consists in, is omitted in the reissue. It was narrower than the 
real invention. The drawings of the reissue and the original ara 
the same. There is no new matter introduced into the reissue. The 
reissue truly describes the article and its parts. To say that the 
hopper is suspended in the bax, when the original say s that it is sus- 
pended from the top of the box, is not new matter, within the mean- 
ing of section 4916 of the Eevised Statutes. The answer also sets up 
that in view of the previous state of the art, as shown in varions 
patents set forth in the answer, the reissue shows no novelty, and 
disoloses no patentable subjectif invention, and that the reissue is 
invalid for want of patentable quality. 

This reissued patent was adjudicated upon in the suit oî Strobridge 
v. Lindsay, 2 Fed. Eep. 692, in the circuit court for the western dis- 
trict of Pennsylvania, by Judge Acheson. The defendant's mil! in that 
case was of the same construction as the mill of the défendant in this 
case. The defences there insisted on were non-infringement and want 
of patentable invention. The mill was held to infringe ;elaim 1 of 
the reissue. The question of the extension of the flange on the hopper 
was fully considered. Everything that is introduced into this: caae 
by the défendant on the question of novelty and patentability was in 
the Lindsay Case, except a mill called "Domestic Coffee-Mill." In 
this the hopper is elevated, and not sunk in the box. There is a cast- 
metal cover, covering the box and forming its top. The hopper is not 
of one pièce with the cover, but rests on it, and is secured. to it by 
rivets. The grinding shell is loose, and has a flange at its upper 
edge, and is dropped into a dépression surrounding the central h oie 
in the. cover, and has the hopper above it. ■ Lugs on it, fitting into 
oorresponding recesses in the cover, prevent it from turriing. . The 
grinding shell is supported against latéral strain or displaeement by 
the cover. This structure has not a hopper suspended in the box, 
nor a grinding shell and hopper formed in a single pièce, and neither 
meets claim 1 nor shows the defendant's arrangement. -The ques- 
tion of novelty and patentability was fully considered by Judge Ache- 
son, especially in regard to th« Erench mill; and the elevated/ hopper 
mill. Box cofifee-mills.èxisted, such as the elevated hopper mill, 
the Livingston & Adams mill, and. the Brown mill, in whîoh the 
hopper and the grinding shell were formed in one and the same 
pièce ; and Ijox coffee-mills existed, such as the French mill, the Kurtz 
mill, and the Clark mill, in wbich the hopper was suspended in the 
box; and in the Domestic coffee-mill the métal top which carried the. 
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hopper and the grinding shell was attached to the box by wood screws ; 
but no coiîee-mill existed conibining ail the features embodied ia 
claim 1 of No. 7,583. It was, howevèr, urged, in the Lindsay Suit, 
that it did not, in view of the prior stractures, require invention to 
pass to a structure with the combined features of claim 1 of No. 
7,583. Judge Acheson held that it did. The entire record in the 
Lindsay Suit is in évidence in this suit. There is nothing new in 
this suit as to the matters considered and passed upon in the other 
suit, in regard to patentability and novelty, and the Domestic coflfee- 
mill présents no features in regard to forming the hopper and grind- 
ing shell in a single pièce, and in regard to a hopper suspended in 
the box, which was not presented by structures among those which 
were before Judge Acheson. Under thèse cireumstances, it would 
be proper, as it is usual, to foUow the former décision on final hear- 
ing in another circuit court. But, irrespective of this, I entirely 
eoncur in the views of Judge Acheson. 

It is strongly urged that claim 1 of No. 7,583 cannot be sustained, 
becauso tbe old devices aggregated in it do not, by their combination, 
produce a novel resuit which is the fruit of the combination. It is a 
Bufi&cient answer to this view to say that a hopper and grinding shell 
formed in a single pièce, and snspended in the box by the upper part 
of the hopper or a flange thereon, did not exist before, combined in a 
mill. The évidence shows that the suspension in the box requires, in 
order to dispense with the yoke or bridge which is below the grinding 
shell in the French mill, that the grinding shell and the hopper should 
be formed in a single pièce, because when the hopper is sunken the 
grinding shell no longer bas the latéral support of the box cover. 
Hence, the combination of those features do produce a novel result 
as the fruit of the combination. If that combination had existed 
before, the question whether adding to that the feature of détacha - 
bility made another patentable combination might arise. But it does 
not arise now. The défendant, down to 1 874, was not making a mill 
with a sunken hopper. In that year Webb, who was in its employ, 
having before him the French mill and a mill made by the Charles 
Parker Company in accordance with the Strobridge patent, entered 
into the manufacture of tbe infringing mill. It desired to make a 
mill with A sunken hopper which should be a cheaper mill than the 
French mill. It substantially copied the Charles Parker mill, merely 
extending the flange of the hopper. It formed the hopper and the 
grinding shell in one pièce, and got rid of the lower supporting yoke 
of the French mill. In the Strobridge mill the only latéral support 
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of the grinding shell is the hopper. Therefore, there must be a 
strong, unyieldiûg union between the grinding shell and the hopper. 
Whèré the hopper is elevated, the grinding shell is sastained laterally 
against the strain of grinding by the top of the box. The advantages 
thus resulting from Strobridge's arrangement hâve been availed of 
by the défendant by the use of what is covered by claim 1 of No. 
7,583. 

There must be a decree for the plaintiff for an account of profits 
and damages, and a perpétuai injunetion, with costs. 



Malloby Mandf'o Go. v. Mabes and others. 
lOireuit Court, S. D. New York. Octoter 19, 1881.) 

1. Patents pok Ihvbntioks— Hatb— Twibtbd Wikb Hoops. 

A patent for an improvement in hats, wbere the claim is for a comblnation 
of the brim with a drooping spring hoop in the front and rear and elevated 
sides, and the means of producing such droop and élévation — the hoop being 
bent by twisting wire, until the required bend is obtained-r-in connection with 
the brim of the bat made of flexible material, is intringed by a similar device. 

i. Same— NoT Anticipatbd by Pbior Inventions. 

The existence bef ore of straight, untwisted wires in bat brims, made of a flex- 
ible fabric, does not anticipate the patent ; it requiring expefiment ?nd inven- 
tion to pass from them to the arrangement of thé patent, although previously 
known that giving a permanent twist to a résilient w Je wonld permanently altër 
its longitudinal set. 

Eugène TreadweU, for plaintiff. 

Betts, Atterburg é Betts, for défendants. 

Blatohfobd, g. J. This suit is brought on letters patent No. 74,- 
392, granted February 11, 1868, to George Mallory, for an "improye- 
mentinhats." The spécification says: 

" Figure 1 represents a. side view of a hat constructed according to my 
invention; figure 2 represents a perspective view of one of the springs of 
the same; figure 8 represents a top view of the hat; figure 4 represents 
an edge view of oné of the springs of the same ; and figure 5 represents a 
cross section of the hoop enlarged. The object of my invention is to improve 
hats made from flexible f abrics, such as cloth ; and the invention consista of 
the combination of the brim of the hat with a droopjng springhoop, by which 
I mean a spring hoop bent or twisted in such manner as to impart a droop to 
the front and rear of the brim, and an élévation to the sides thereof. The hat 
repfesented in the accompanying drawings embodiesmy invention when thé 
hoop is formed of concavo-convex wire, the brim being strained and èliapèa b^ 
a spring-hoop, which is both concavo-convex and twisted, so as to give the 
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required droop at the front and rear. ïhe hoop is best formed ont of steel wire, 
which, by passage between rollers in a manner well known to metiil vvoikers, 
is formed rounding on one side and hoUowing on tlie other, so that its trans- 
verse section is such as is represented at figure 5. A pièce of this concavo- 
convex wire, of the proper length to form the hoop, is eut off and is bent in 
the following manner :. Two vises are secured to a bench, at a distance apart 
a little less than the length of the pièce of wire, so that it can be strained between 
them, its ends being gripped simultaneously in both. A forked support is also 
fixed upon the bench, midway between the vises, and the fork or slit in this 
support is made just large enough to receive the wire edgewise. The pièce of 
wire is strained between the vises and in the fork. Thën a forked instrument 
is applied to it midway between the center support and one of the vises, and 
the wire is partially twisted by means of this forked instrument, until the 
required bend is obtained. The instrument is then applied in like manner to 
the wire at the other side of the central support, and the partial twisting there 
is made equal'to that imparted to the pttrtion of the wire flrst twisted. The 
pièce is then removed f rom the vises, and a sheet-brass clasp, a, similar to those 
used for skirthoops, is applied to one of its ends. The pièce is then inserted 
in a tubular socket or case, m, formed.in the rim of thç hat, through an open- 
ing lef t for the purpose, and its ends are secured together by the brass clasp ; 
or the hoop may flrst be formed by uniting the ends of the pièce of the clasp, 
and then it may be sewed into a tubular socket in the rim of the hat. When 
the ends of the hoop are united, it will be found that the hoop has the form, 
edgewise, shown at figures 2 and 4, and, when it is in the hat, the brim is com- 
pelled by the form of the spring to droop at the front, 6, and rear, c, as shown 
at figure 1, and to rise at the sides, d. I generally apply two hoops to the brim 
of the hat body, placing one at about half the breadth of the brim from the 
crown, as shown at n; and, in forming the hoops and applying them to 
the hat-brim, I take care to make them sufflciently large, and to so apply them 
as to strain or stretch the brim by distention. My invention may be used by 
forming the hoop of straight untwisted coneavo-convex wire; also by using 
flat wire for the hoop, and twisting it as above described. The hat possesses 
the advantage resulting from the light weight of a coneavo-convex hoop, as 
well as the stylish droop resulting from the twist of the hoop ; and, besides, 
the rounded exterior of such a hoop tends to prevent the material bearing upon 
it from wearing away, as it has no sharp corner to eut the cloth." 

The claim is as foUows : 

"The combination of the brim of a hat with a drooping hoop, so that the 
brim is caused to droop at the front and che rear, and to rise at the sides. sub- 
stantially as set forth. " 

It is proper to détermine, in the first place, the construction of the 
patent. It does not daim broadly a hat brim which droops at the 
front and rear and rises at the sides. It claims the combination of 
the brim of a hat with a drooping hoop, substantially as set forth, 
which combination produces the effect specified. The spécification 
Btates what is meant by "a drooping hoop" in the olaim. It means 
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"a drooping spring hoop;" that is, "a spring hoop bent or twisted in 
such manner as to impart a droop to the front and rear of the brim, 
and an élévation to the sides thereof." A droop at the front and 
rear of the brim, and an élévation at the aides thereof, was not new, 
nor claimed as new. The means of producing such droop and éléva- 
tion were claimed. The hoop must be a spring hoop. It must be a 
hoop having a spring action. It must both strain and shape the 
brim. The spécification calls the hoop a spring, and says that it is 
the form of the spring, when it is in place in the brim, that causes 
the brim to droop at the front and rear, and rise at the sides. The 
droop is required to be so large — that is, so large circumferentially — 
and 80 applied as to strain or stretch the brim by distension, as well 
as to shape it. The spécification also shows that when it says that 
the hoop is "bent or twisted," it uses the word "bent" as synonymous 
with the word "twisted." The hoop is so bent by twisting its mate- 
rial . The text says that the material is bent by twisting it in th« man- 
ner described, and that it is twisted untilthe required bend is ohtained. 
The remark, in the spécification, that the "invention may be used by 
forming the hoop of straight, untwisted, concavo-convex wire," must 
be rejected as not affecting the proper construction of the claim; and 
the hoop of the claim must be a spring hoop twisted substantially in 
the manner described in the patent. This construction is necessary 
to sustain the claim, in view of the state of the art, as shown. In 
addition, the brim of the hat must be made from a flexible fabric, 

The answer dénies infringement. The défendants, while admit- 
ting that their hat, Marks, No. 1, shows a spring hoop with a droop 
at the front and rear, and an élévation at the sides, combined with a 
brim of flexible material, contend that it is not shown that the droop 
was imparted to the wire of the hoop by twisting it in the manner 
described in the patent. This is not so. The plaintiff's expert, Mr, 
Eenwick, says that the second device entering into the combination 
of the claim of the patent is a "hoop made of a résilient material, 
such as steel wire, and bent or twisted so as to droop at the parts 
which correspond with the front and rear of the brim of the hat, and 
to rise at the parts which correspond with the sides of the brim." 
He then says that the hoop in Marks, No. 1, "is a drooping spring 
hoop, apparently identical in its construction and in its characteris- 
tics with the drooping spring hoop which constitutes the second de- 
vice of the said plaintiff's patent." This is prima facie sufficient. 
There is no évidence in contradiction of it. On the contrary, the 
cross-examination of said expert seems to proceed on the view tha 
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the wîre in Marks, No. 1, is twisted. If this were not so, it waa easy 
for the défendants to hâve shown it. 

There was suffioient invention to support the patent. The exist- 
ence of straight, untwisted wires before in brims made of a flexible 
fabric does not anticipate the patent. It required experiment and 
invention to pass from them to the arrangement of the patent, al- 
though it was known before that the giving a permanent twist to a 
résilient wiïe would permanently alter its longitudinal set. The 
Adams & Slioer patent of December 24, 1861, covered the giving such 
an excess in the length of a reed, wire, or other non-extensible, flexi- 
ble article, ovet that of the outer edge of the brim of a hat so formed 
of an extensible material, that when said reed or wire should be in- 
serted and forced into a case on said outer edge, it would give not 
only firmness to the brim, but also a rising curvature thereto.of any 
désirable configuration. This was an attempt towards the resuit 
aimed ait in the plaintifif's patent, but the means were différent. The 
means of the plaintiff's patent were not obvious. They were much 
superior to those of the Adams & Slicer patent, as is shown byihé 
great succèss which the Mallory brim at once met with. With ail 
the knowledge which skUled men had as to the twisting and set of 
résilient wire, they groped about, trying ail methods but the one 
which was the needed one to secure the désirable resuit. Yet in 
this case, as in ail other cases like it, it is said that the means were 
so obvious as not to amount to invention. The English patent to 
John Avery, No. 1,822, of 1856, only speaks of using a steel or other 
métal spring to give f orm and flexibility to a bonnet or bonnet foun- 
dation. There is no suggestion of twisting the wire. The English 
provisional spécification of John Taylor and others, of March 23, 
1860, No. 751, speaks only of giving a final shape, set, or finish ta 
a hat brim by a frame made to the required shape, either of métal, 
wood, composition, or any suitable métal or material. It has noth^ 
ing to do with the Mallory invention. 

The French patent to Langenhagen and Hepp, of October 4, 1862, 
No. 56,002, speaks only of giving strength ànd stability to the edge 
of a braided hat by folding the edge and sewing into the fold a rush, 
a brass wire, or a spring of whalebone. This is of no importance. 
The patent to William H. Mallory, of September 8, 1863, No. 39,822, 
shows only flat steel hoops or springs inserted at right angles to the 
brim of the hat, in hems or tucks formed in the brim. The other 
patents put in évidence by the défendants were granted after the 
invention of Mallory was made. That was made in July or August, 
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1868. The défendants olaim to hâve shown that the Mallory inven- 
tion was made by Cari Fischer in 1856, in New York, when he was 
working for Small & Stieglitz, and that Fischer then twisted wirea in 
the manner described in the plaintiff's patent, and placed them in 
the brims of hats to the number of 70 or 75 dozen, and that such 
hats were sold. On ail the évidence in regard to this invention by 
Fischer, it must be held that it has not been satisf actorily established. 
The défendants also set up a prior invention by Philip Lasky, in 1861 
or 1862, and one by John H. A. Nissen, at the end of 1861 or the 
beginning of 1862. On the whole évidence thèse are not made ont. 
The foregoing views apply also to the snits against Isidor and Hein, 
David Fox and others, John S. Bancroft and others, and Patrick Cor- 
bit. They also apply, except as to infringement, to the suit against 
Marcus Marks and Abraham Marks, in which infringement is admit- 
ted by the answer. In the case against Marcus Marks and Abraham 
Marks, the answer sets up an agreement made by the plaintifif with 
the défendants on or about April 1, 1878, whereby the plaintifif licensed 
the défendants to make and sell hats under the patent. The évidence 
iails to establish such agreement. 

There must be decrees for the plaintiff in ail the suits, with costs. 



Meyeb and another v. Goodtbab Indu-Bubbêr Glovb Manuf'g Co. 
{Circuit Court, D. Connectieut. December 5, 1881.) 

1. Reissues— New Matteb. 

Where a part of the invention of the patentées which was not «mbraced in 
the original spécification, included in the reissue, was shown in the model, th« 
reissue is not invalid on the ground that it contains "new matter." 

2. Sahe — Pbiok Dkckioiî — Patentabilitt. 

Where, by a prior décision of a case involving the validity of a patent, it was 
decided that the présent reissue was not patentable by reason of an earlier 
patent, argument against the prôpriety of such décision will not be entertained. 

S. D. Law and Benjamin F. Thurston, for plaintiffs. 

Frederick H. Betts and George Harding, for défendant. 

Shipman, d. J. This is a bill in equity to restrain the alleged 
infringement of reissued letters patent granted to the plaintiffs on No- 
vember 17, 187é, for an "improvement in India-rubber shoes." The 
original patent was granted to Christopher Meyer and John Evans, as 
inventors, on February 21, 1871, and was reissued to the same per- 
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sons on July 16, 1872. Infringement is not denied. The invention 
was broiight into existence by the factthat, in 1869 and 1870, "four- 
holed" India-rubber ladies' shoes, or shoes having four slits upon tlie 
top of the upper, and made to imitate a lady's sandal, with interstices 
in the upper, were in great demand, and eould not be made rapidly 
enough at the factory of Mr. Meyer. The edges of thèse slits or holes 
were turned over by hand and were then cemented. The idea of the 
inventors was, instead of cutting the uppers from a plain sheet of 
rubber and then cementing the ribs upon the plain surface, to eut the 
uppers from a sheet which, having been formed when in a plastic state 
between an engraved roUer and a plain roller, should be thickened up 
into cords or ribs at the desired places on its surface. The claim in 
the patent was "for one or more trans verse ribs, in rubber shoes or san- 
dals, formed by thickening the substance itself in the lines or direc- 
tions thereof while in the sheets, by means of roUing dies, as and for 
the purpose described." 

Before the invention, the edges of the mouth of the shoe were 
strengthened, and made to présent a finished appearance, by being 
turned over by hand and cemented. Sometimes cords or strips of 
rubber were placed by hand upon the edge and were cemented. As 
a part of the invention, but not included in the original spécification, 
claim, or drawings, the inventors ribbed the edge of the mouth of the 
shoe with a rib formed in the manner which has been described. The 
first reissue was obtained for the purpose of including this rib witbin 
the patent. The claim was as follows : "As a new article of man- 
ufacture, India-rubber shoes, with strengthening or other ribs homo- 
geneous with the substance of the body, formed by thickening up the 
said substance in the forming of the sheet, substantially as speeified." 

The validity of the first reissue was then tested in this circuit, in 
the case of Meyer v. Pritchnrd, which was tried before Judge Blatch- 
ford, (12 Blatchf. G. G. 101.) The court held that there was no 
patentable novelty in the invention, in view of the patent granted to 
Silas G. Hyatt and Christopher Meyer, January 17, 185é. The first 
and third claims of this patent were as follows : 

"(1) Froducing a shoe sole, or other analogous manufacture, in India rubber 
or gutta percha, in one pièce, having variety of thickness in its différent parts, 
by the use of rollers, whose surfaces présent the reverse of tUe fornis to be 
produced, at a single opération, substantially as herein described. (3) Wealso 
claim such soling or analogous manufacture in continuous sheets, at one opéra- 
tion, by roUing, as described." 
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The présent reissue was thereupon' granted, inwhich the claim is lim 
ited to the rib around the mouth of the shoe, and is in thèse wbrds ; 

"Asanew article of manufacture, Iiidia-rubber shoes, having a strengthen- 
ing rib around the top or mouth of tlie shoe, (whether with or without similar 
ribs on other parts of the shoe,) formed, not by turning over the edge or lap- 
ping one pièce upon another, but thickened up from, and homogeneous with 
and forming a part or portion of, the body of the upper, substantially as speci- 
fied." 

Divers defences are set up in the answer. The two which are relied 
upon are the invalidity of the reissue, beoause it is for a différent 
invention from that described in the original patent, and lack of pat- 
entable novelty, in view of the Hyatt and Meyer patent of 1 854. It 
is substantially admitted by the plaintiffs that the invention of the 
second reissue was not suggested or indicated in the original patent 
or drawings, but it is claimed that the invention was shown in the 
model which was originally deposited in the patent-office, and that 
this fact was conclusively found by the commissioner of patents when 
the first reissue was granted. Thèse positions, both of fact and law, 
are strenuously denied by the défendant. There are two models in 
the patent-office purporting to be the models belonging to this pat- 
ent. One merely shows the ornamented buckle or rosette represented 
in drawing No. 3, and does not contain the invention of the reissue. 
The other does not contain the invention in any particular, but is a 
shoe in which the corda upon the vamp and around the mouth weire 
placed byhand betweeu the lining, and the rubber in accordance with 
the System described in a rejected application of John Evans, onè of 
the patentées. The Evans and the Meyer and Evans applications 
were filed On the same day. The theory of the plaintiffs is that the 
two shoes hâve been misplaced, and the Meyer and Evans shoe was 
by mistake placed with the models of the rejected applications and 
was destroyed in the fire of 18T7. The défendant claims to hâve 
proved that the models are the samé that were originally deposited 
by the applicants. 

Without recapitulating the testimony upon this question, my con- 
clusions are : 

1. The rib around the mouth of the shoe was not indicated in the 
original drawings or in the original spécification as a part of the in- 
vention, because neitber the patentées nor their soliciter had at that 
time any idea of including this rib in the patent. In view of the file 
wrapper and contents of the original patent, it is not crédible that 
Mr. Meyer, who was in 1871 a manufacturer, well acquainted with 
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the questions arising in patent litigation, should hâve directed bis 
soliciter to include the cord around the mouth, or that his soliciter, 
■who had been an assistant examiner in the patent-office, should hâve 
supposed that he was including that part of the invention. The con- 
versation of which they speak undoubtedly took place, but at a later 
period, and the witnesses are mistaken in the matter of dates. 

2, I find from the testimony of Olmstead and Craing that before 
the application for a patent a new engraved roU was made, upon 
which a light cord was engraved around the shoe mouth. I further 
ând that by means of this roU a few shoes were made as an experi- 
ment, and not for sale. One of thèse shoes must hâve been taken to 
the soliciter. 

3. Either this shoe or one made upon this roll was sent to the pat- 
ent-office, or no model was sent. The presumption is that a model 
was sent, and this presumption is strengthened by the fact of the 
first reissue. Notwithstanding the opinion of Mr. Parkinson, I think 
that this presumption, conpled with the positive évidence in its sup- 
port, bas not been overcome. If a model was sent, it must bave 
been a shoe with a macbine-made rib around its mouth, because a 
ahoe showing the machine-made rib upon the upper must necessarily 
hâve had the machine-made rib upon the rnouth. Inasmuoh as the 
part of the invention of the patentées, which was not embraced in 
the original spécification and is now included in the reissue, was 
shown in the model, the .reissue is not invalid upon the ground that 
it contains "new matter." 

The next position of the défendant is that the patent bas no patent- 
able novelty, in view of the Hyatt and Meyer patent, and that this 
précise question was decided by Judge Blatchford in the Prichard 
Case, and is therefore now the law of this circuit. The plaintifiFs con- 
tend that the décision was upon a patent claiming India-rubber shoes, 
with strengthening or other ribs, homogeneous with the surface of the 
body, etc., while the claim of this reissue is limited to India-rubber 
shoes having a strengthening rib around the mouth of the shoe, and 
is for a shoe having a rib formed in the old way, but in a location 
where, by reason of its location, a new and improved article of manu- 
facture is obtained. It therefore becomes important to ascertain the 
scope of Judge Blatchford's décision. He says, after quoting the spéc- 
ification of the first reissue : 

"The invention set forth in this spécification, as shown by the description 
and the claim, is to thicken up the plastic India rubber in desired places, in 
the sheet, as the sheet is being formed between two roUs, by means of grooves 
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aud ribs on one of the roUs, the other roU being plain, ao as to leavè the sheet 
thicker where the India rubber has entered the grooves than it is in the other 
parts of it, and thus make a sheet which is a flat plane on one side, and has 
raised ribs or projections ou the other side. The application 6t this idea» 
developed in the spécification, is to make the ribs or projections on that part 
of the sheet which is to be used to form the upper part of the shoe, that part 
which covers the top of the foot, and that part which surrounds the opening 
through which, #ïe foot enters the shoe. The advantage set forth is that the 
ribs or projections thus made are of one substance with thè rest of the mate- 
rial,'and in homogeneous connection with it, and therefore better and more 
cheaply, uniformly, and perfectly made than when made by pasting on strips 
byhand to f orm the ribs or projections. The patènted invention is'really 
complète when the sheet is made by the means described, ready to be made 
up into the shoe, and to be vulcanized. The process of making the sheet 
into the shoe, and vulcanizing the shoe, is no différent from the process used 
to make a sheet into a shoe and vulcanize the shoe, when the ribs or projec- 
tions are form^ by pasting strips on the shéet by hahd." 

The head-note, which correctly states the resuit to which the court 
came, is in the following language : 

. "A sheet made aocording to the patent to. Meyer and Evans is made strictly 
in accordance with the directions of the earlier patent, without àny addition. 
The sheet of the éarlier patent was used to eut therefrom the sole of an lïidia- 
rubber shoe, the sheet and the sole having a variety of thickness in différent 
parts, and being formed in one pièce, at a single opération, by the use of roUers, 
one of which had a surface of the form to be produced. The sheet of the 
latter patent is used to eut therefrom the upper part of an India-rubber shoe, 
such sheet and such upper part having a variety of thickness in différent parts, 
and being formed in the manner above described. Tlie two manufactures are 
analogous, the sole in the one case, and tlie upper part in the other, being eut 
and made from the sheet in the same manner; and the shoe, with the upper 
part so thickened up, is not a new article of manufacture, in view of the prier 
shoe with the sole so thickened up." 

It is évident, from the ténor of the opinion, that the court did not 
dwell upon the fact that the claim was a gênerai one for ribs wher- 
ever situated, whether for ornament or for utility, but examined the 
alleged invention as it was presented in the spécification and in the 
product of the factory ; i. e., ribs upon the part of the upper which 
covers the top of the foot, and the part which surrounds the mouth of 
the shoe, and possessing peculiar advantages which made the shoe a 
better and stronger and cheaper article than when the ribs were 
cemented by hand. The court was of opinion that the new shoe was 
a double use of the old invention, and-virtually decided the point in 
this case. The différences between the second and first reissues are 
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modifications of statement which emphasize the advantages of a rib 
around the mouth, but do not draw the invention ont of the reacti of 
the adverse cràticism of Judge Blatchford. The claim limita the 
invention to one locality, but in that locality, and with the benefits of 
the rib to the shoe at that point, patentability was denied in the 
décision of the présent circuit judge. Argument against the propriety 
of holding that the claim of the présent reissue was not patentable 
by reason of the earlier patent, is argument against the propriety of 
the décision which was made in the Pritchard Case. 
The bill is dismissed. 



Elï^IiT and others v. Steinhart and othere. 
(Circuit Court, D. California. August 2, 1880.) 

1. Patents fob Inventions — WBAEnîG Appabbl— Pockets. 

Patent No. 178,287, for an improvement in pantaloons and garments of a 
similar chaiacter, ils application to the garaient adding to its durabilitj l^y 
preventing the stretch of the cloth or stitching, sustained ; and patent No. 
178,428, for an improvement in pockets of wearing apparel, Jidd to be a patent 
for a combination. 

2. Samb— Stitchbd Pakallbl Linbs— Eléments of Combination. 

Where stitched parallel Unes are an élément in the combination pate^ted, 
and a pocket opening is made witbout this élément, there is no infringement, 
although there might hâve been something patentable in the combination by 
omitting that one élément. 

Wheaton é Scrivener, for complainants. 

Estee é Boalt, for défendants. 

Sawyer, C. J. This is an action for the infringement of two United 
States patents. The first is patent No. 178,287, for improvement in 
pantaloons, dated June 6, 1876. As to that patent I find the plain- 
tiff entitled to the decree he asks for, establishing his right to it. 
And, as there was infringement, if he desires it I will make an order 
of référence to take testimony as to the profits, etc., though I under- 
stand that the parties on being notified ceased to use this patent, 
and I do not know whether or not there is any object in making 
such a référence. With respect to the other patent, No. 178,428, I 
had more dificulty. There was a great deal of testimony taken in 
this case, which I hâve examined very carefully, and I hâve come to 
the conclusion which I indicated to counsel the other day when I called 
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tlieîr attention to the difficult point. Both thèse patents relate to 
the manufacture of pantaloons, overalls, and garments of like char- 
acter and description, and this one relates particularly to pockoisin 
overalls, etc; The patentée says : 

"My invention consists in making a pocket for and inwearing appareI,tho 
opening of which pocket is without corners, curved upward to the perpendio- 
ular at botM aides tiiereof, and stiched longitudinally in tlie direction of the 
strain to which said pocket is subjected in common use. The objects of this 
invention are to avoid the transverse strain upon the stiching which should 
support a pocket ; to dispense with cross-tacks, corner patches, gussets, and 
metallic fastenings as pocket supporters ; and to secure strength and dura- 
bility in poekets by a neat, simple, and cheap device." 

He goes on to describe the mode of making two kinds of poekets, 
one of which has been called the patch-pocket, and the other the 
inside or hanging pocket. After describing the mode of manufactur- 
ing the patch-pocket, he proceeds to describe the manner of making 
the other pocket, and winds up by saying : "A perpendicular line or 
lines of stitching are made downward to n, figure 1." After giving 
the description he states the claim, or rather the two claims, of the 
patent. The first is : 

' " In combination with pantaloons, or other articles of wearing apparel, a 
pocket, the sides of whose opening are curved upward to tlie perpendicular, 
and stitched tothe pocket and garmentin parallel perpendicular lines extend- 
ing above and below the mouth of the pocket opening, whereby the strain 
to which both the pocket opening and pocket are subjected, in common use, : 
is resisted by vertical stitching, substantially as herein described," 

One of the éléments, and apparently in the opinion of the inventor 
an important élément, in that combination is the stitching of the 
pocket "in parallel perpendicular lines extending above and below 
the mouth of the pocket opening." The difficulty is in understand- 
ing what particular lines are referred to in that portion of the claim, 
because those lines are an élément of the combination, and it is a 
combmation patent. So that a garment not having that élément of 
the combination would not be an infringement. The second claim is 
as f ollows : 

" In combination with a pocket, the sides of which curve to the perpendic- 
ular, a line or lines of stitching coinciding and parallel with said sides of the 
pocket pattern, and intersecting the upper extremity of the curve of the 
pocket rim, gubstantially as and for the purposes herein specified." 

The patentée himself, and the experts who hâve testified on that 
side, insist that that claim applies only to the patch-pocket, and the 
7.11,no.8— 57 
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parallel Unes of stitching are then shown in figure 1, pocket a, and 
it is not seriously claimed that there is any infringement of that 
elaim. It is insisted, however, that the perpendicular parallel Unes 
mentioned in the first claim are the Unes stitched around the oircular 
f orm and rim of the pocket. But there is a difficulty in so constru- 
ing that language and still make it confonn with the claim in the 
patent. It must be construed as the patent was obtained, when the 
claim was drawn and adopted, and not with référence to subséquent 
modes of manufacture in that particular; and it would be necessary 
to strain th^ construction in order to adopt that view. I am unable 
to see that those lines correspond with the description. The pocket 
opening is of a circular form, curving up to the perpendicular, and 
those lines follow iaround the edge of the rim to the opening, and are 
not perpendicular in any part, while the claim calls for "parallel per- 
pendicular lines extending above and below the pocket opening." 

In this patent there are seven différent figures, some showing the 
modes of making the pocket, and othérs showing the pocket com- 
pleted, with ail the side stitching. There are six completed pockets 
shown hère, and every one of them has parallel perpendicular lines, 
which correspond to the lines mentioned in the close of the description 
of the mode ôî making the inside halhging pocket shown in figure 1, let- 
tér b. Thèse lines are perpendicular, extending above and below the 
mouth of the poôket opening, and they a,titch the pocket to the garment, 
and are stiched longitudinally in the direction of the strain to which 
the pocket is subjected. They fuUy and accurately fiU the description 
of the parallel perpendicular lines in the first claim in the patent. 
Thèse lines are found on each side of ail the pockets that are com- 
pleted. The line is perpendicular, and extends above and below the 
mouth of the pocket opening, a double line of stitching affording 
résistance to the strain in a vertical direction with the line of stitch- 
ing. That line seems to hâve been ignored by the experts for some 
reason, but those lines are found in ail the finished pockets, and, in 
my judgment, are the lines referred to in this ciaim. They follow 
the description exactly, and perform the ofiice indicated, and the 
other lines do not, and cannot, without a strained construction, be 
brought within the description. There is only a single point where 
they touch the perpendicular, and they do not extend above and 
below the mouth of thè pocket opening. 

I think those experts are also mistaken as to the second claim. I 
believe the same parallel Unes are referred to in both claims. The 
Pena patent pocket is the pocket claimed to be an infringement, but 
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in that those parallel Unes are dispensed with, and the stitching fol- 
lows around on a circlè, and goes entirely àround the ellipsis like 
Gibbons', without the perpendicular Unes extending above and below 
the pocket opening, and the stràin îb distributed by the curve. I am 
aware that the form hère described in Pena's patent is elliptical, and 
intended to resist a transverse strain by distributing it around the 
circle, but Gibbons does not claim a crescent-shaped pocket as new, 
nor in any way, except as one élément in his combination. But there 
is another élément — the stitching in parallel perpendiculàr Unes 
above and below the pocket opening, resisting the strain in the Une 
ot the stitching; and that élément is wanting in the garment shown 
hère in the Pena patent. 

This subject bas required considérable study. There was a great 
deal of testimony, which occupied nearly a week to read through, but 
I bave carefuUy examined it, and hâve corne to the conclusion that 
there has been no infringement of any claim in the patent. If there 
bas been any infringement at aU it was in the use of the Pena patent, 
and under the'first claim. It may be that there might bave been some- 
thing patentable by omitting that one élément in the combination, 
but if that is dispensed with there is no infringement under the claim 
of the patent as made. 

Let a decree be entered for the complainant on the first patent, 
and for the défendant on the second patent, No. 1T8,428, and as the 
complainant succeeds as to one patent, and is defeated as to the 
other, I suppose it will be fair that neither party shall recover costs. 

Mr. Wheaton. Upon the question of infringement of the first pat- 
ent, does your honor find that there was any anticipation? 

The Court. I do not think there was any anticipation of that pat- 
ent. The pocket claimed most confidently as an anticipation is the 
one made under thé Adams patent, but the garment put in évidence 
was not made in accordance with the Adams patent at ail, and I am 
not satisfied that it was made before the invention of Gibbons was 
brought to the defendant's attention. I am not satisfied that the 
extra stitching was put on before the discovery of Gibbons. I put 
the décision simply upon the ground that there is no infringement, 
according to my construction, of the first claim of Gibbons' second 
patent. He has put one élément in the claim which was nOt found 
in the Pena patent ; that is, the parallel perpendiculàr Unes of stitch- 
ing, extending above and below the mouth of the pocket opening, 
resisting the strain in the direction of the Une of stitching. 
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Maeks V. CoEN and others. 

{Circuit Court, S. B. Nm York. October 19, 1881.) 

Patents— Pbeliminart Injonction. 

Where the question of infringement îs so doubtfui as to make it improper to 
. grant an injunction except as the resuit of a anal hearing, a preliminarj in- 
junction will be ref used. 

C. W. Betts, for plaintiff. 

G. M. Plympton, for défendant. 

Blatchfobd, c. J. Understanding the subject-matter of the mo- 
tion for an injunction herein to be whether a cap constructed sub- 
stantially like the cap annexed to the affidavit of Samuel Corn, sworn 
to October 6, 1881, infringes reissue No. 7,808, Division B, I am of. 
opinion that the question of infringement is so doubtfui as to make 
it improper to grant an injunction except as the resuit of a final hear- 
ing in the case. The cap in question, whether made so that the 
upper edge of the part which may be called the protectdr swings below 
the iower edge of what may be oalled the body of the cap, or whether 
made so that sueh upper edge does not swing below the Iower edge 
of such body, seems to be unlike in structure to the cap of the patent, 
and unlike in structure to any of the caps held to be infringements 
in the suit against Fox and in the suit against Schwartz. The same 
ultimate results may be accomplished in protecting the ears and the 
neck, when desired, and in removing the protector up and down, when 
desired, and in having a finished appearance in the cap when the pro- 
tector is up, but the daims of the patent are for the means of effect- 
ing Buch results. It would seem that the defendant's cap has no upper 
edge of a protector, in the sensé of the patent, and no separate pro- 
tector attached to the cap by a tape or cloth, as in the patent. The 
second claim, equally with the other two claims, must be construed as 
applying only to such a separate protector as the patent shows. 

ïhe motion is denied. 
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WeEKS V. BUFFALO SCALB Go. 

{Circuit Court, N. D. Nem York. January 23, 1880.) 

Patents— Dkcrbb foe Accounting— Injunction. 

Where the plaintifl'e reissue was not open to objectiona, and defendant's 
exUibit was an infringement, and none of the claims of the reissue are Im- 
peached for want of novelty, and the défendant did not acquire any right to 
the use of plaintiff's invention, the plaintifE is entitled to an interlocutory 
decree for an accounting, and an injunction. 

James A. Allen, ior -çlsumiiS. 

E. C. Sprague and E. B. Perkins, for défendant. 

Blatchfoed, C. J. 1. The plaintiff's reisBued patent is not open 
to the objection that it is for différent inventions from those shoWn 
by the spécifications and drawings of the original patent, or that it 
was unla-wfully reissued in its présent form. 

2. Defendant's Exhibit C infringes ail the four claims of the re- 
issue, and contains only a single beam, within the meaning of. that 
term in the reissue. 

3. Défendants Bxhibits D and F do not infringe any of the claims 
of the reissue. 

4. None of the claims of the reissue are successfully impeached 
for want of novelty, either by any of the prior patents or publica- 
tions, or by any of the prior structures, or by the évidence as to the 
suggestions or doings of Usher, Scoville, Linen, Civer, Bidweli, or 
Smith, 

5. The défendant did not, by the contracts relied on, or by any 
relation between it and the plaintiff, acquire any title to or interest 
in bis patent, or any right at ail to make or use or vend the inven- 
tions covered by the original patent, or by the reissued patent. The 
plaintiff was at no time a copartner with the défendant, a,nd the 
authorities cited for the défendant do not apply to the facts of this 
case. 

6. The plaintiff is entitled to an interlocutory decree for an ac- 
count, and au injunction as to structures like Exhibit C. The ques- 
tion of costs is reserved till the hearing on the master's report. 
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Ceandall and others v. Dabb. 

(,Cireuit Oowrt, 8. D. Nm York. November 5,1881.) 

EBissini— Improvkmbnt m Children's Carkiaoes. 

■Where the claims in controversy had been adjudicated upon in a former suit 
and were held in such suit to liave beea anticipated, the bill for an infringe- 
rnent will be dismissed. 

P. Van Antwerp, for plaintiffs. 

A, V. Briesen, for défendant. 

BiiATCHFOED, G. J. This suit is brought on reissued letters patent 
No. 4,223, granted to William E. Crandall, January 3, 1871, for an 
"improvement in children's carriages," the original patent, No 100,- 
121, having been granted to him, as inventer, February 22, 1870, 
and reissued to him. No. 3,972, May 17, 1870. Claims 1, 2, 3, and 
5 of the reissue, whieh are the claims involved in this suit, were 
adjudicated upon by this court in CrandaU v. Riehardson, 8 Fbd. Eep. 
808, and those claims were held to hâve been anticipated. By a 
stipulation between the parties to this suit the testimony on file in 
Grandcdl v. Riehardson is to be considered by this court in the déter- 
mination of this suit. There is other testimony in this suit. But I 
soe no ground for changing the conclusion arrived at in the former 
sait, and the bill must be dismissed^ with costs. 



Bâte Eefeigbbating Co. ». Eastman. 

{Oirmit Court, 8. D. New York. September S, 1881.) 

Patbktb — Attachment Dbnibd. 

Where there is so much doubt on the question of infringement as to require 
that the new apparatus be embraced in a new suit, the motion for an attach- 
ment will be denied. 

Blatohfoed, g. J. In view of the state of the art as shown in the 
prior patents, referred to on the hearing of the motion for injunction, 
and of the construction which Judge Nixon found to be the proper 
one on which to sustaiu the patent as against those prior patents, and 
of the grounds on which the motion for injunction was granted, and 
of the fact that no process is claimed in the patent, but the claims 
are for apparatus having a spécifie mode of opération, and of the fact 
that the défendant uses new air ail the time, although getting the 
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benefit of cooling the new air by the cold of the old air, I think there 
is 80 much doubt on the question of infringement as to require that 
the new apparatns be embraced in a new suit, and that the motion for 
attachmeut be denied. 



TlBBAIiS V. Dabt. 
[Oireuit Court, 8. D. New York. December 6, 1880 ) . 

Patents— Infmnqembiit—Dbcbhb. 

Where one claim of a pateat was infringed and the othçrs were not, the 
usual decree will be entered, 

A. V. Brîesen, for plaintiflF. 

O. H. Yeoman, for défendant. 

Blatohfobd, C. J. I àm of opinion that it is eliown that the de- 
fendant bas infringed claim 1 6î patent No. 79,634, and that noth- 
ing is proved sufficient to show that said claim is invalid. I atn also 
of opinion that the defendant's arrangement does not infringe claim 
4, or 6, or 6 of patent No. 101,295, or any other claim of that pat- 
ent. The asaal decree will be entered for the plaintiff oh claim 1 of 
patent No. 79,534, with costs. 



- The Lizzib W. Virden. 
{Ûireuit Court, E. D. New York. September, 1881.) 

Chabtbr-Partt— PuBiLa of thb Sbas- 

Ship-owners, not the charterers, take the risk of the condition of the vessel, 
the risk of there not being heat and steam, and the riak of so cleansing the 
vessel as to take the cargo safe from damage by petroleum, notwithstanding 
heat and steam. 

Saue — Damage fbom Psthoi^eum. 

In thé absence of a clause in the charter-party providing for the cleansing 
of the vessel in a speoifled manner, or for taking only spécified cargo, or for 
freeing the vessel from petroleum damage to speoifled cargo,' damage from 
petroleum occasioned by leakage, diffusion, or imprégnation is not a péril of 
the sea. 

Motion for reargument. . 

F, A. Wilcox, for libellants. '■'-.■. 

B. D. Benedict, for claimants. 
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Blatchfoed, C. J. One of the grounds of the motion for a rear- 
gument in this case is that the court erred in its former décision in 
saying that "the stainingcf the almonds by steana and sweat, or by 
sea water, was not allowed for." Elsewhere, in its décision, the court 
said that "no allowance was made bythe district court for damage by 
the steam or sweat of the hold, aside îrom petroleum damage, or for 
any injury by steam or sweat which did not convey petroleum." The 
interlocutory decree of the district court ordered that the libellants 
recover "the damages by them sustained by reason of the imprégna- 
tion, durirfg the voyage mentioned in the libel, of the almonds in said 
libel mentioned, with the flavor and odor of petroleum." The com- 
missioner was directed to ascertaiu and report "the amount of such 
damages." The presumption is that the district court allowed only 
for such damage, 

It is contended for the claimants that there was actual damage to 
almonds by steam and sweat, and also by sea water, as périls of the 
sea ; that the steam and sweat, and the, sea water, wet and stained the 
bags, and thus injured almonds in such bags, aside from any imprég- 
nation of them by petroleum taste or odor ; that there was no stain- 
•ing of bags by actual contact with petroleum, except as petroleum 
imprégnation was conveyed by steam or sweat or sea water; and 
that thus, where there was this wetting and staining, there was 
injary from that cause, and further distinct injury from the petroleum 
fumes which the wet absorbed and imparted to the almonds in the 
bags. The claimants refer to the testimony of Josiah Eich, Jr., to 
the effect that where there is a stain on the bags which almonds corne 
in, the mère stain afïects their market value ; that water stains afifect 
the market value of the nuts ; and that where there is a stain of the 
bags by steam or sweat or sea water, the articles in the bags hâve to 
be examined to get at the extent of the injury. This testimony is 
very gênerai. The witness did not examine any of the bags or 
almonds in question. The claimants also refer to the testimony of 
Josiah Eich, Sr., to the effect that it is an injury to bags of almonds 
if they are stained. The almonds arrived at New York about Febru- 
ary 5, 1874. On the twentieth of February, 1874, this witness, as a 
fruit broker, in conjunction with C. B. Wyckoff, examined the almonds 
called the Nordlinger lot. This lot comprised 850 bags Wallis & Co. 
and 425 bags F., of Ivica almonds, in bill of lading No. 2, and 798 
bags G. A., of Tarragona almonds, in bill of lading No. 1. In respect 
tothis lot the district court and this court allowed as damage $725.99, 
made up thus: 1^ cents a pound on 3,570 pounds in 62 bags of 
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the 850 Wallis & Co., Ivica, $53.55; IJ cents a pound on 31,180 
pounds in 272 bags of the 425 F., Ivica, $467.70; and 1 cent a pound 
on 20,474 pounds in 190 bags of the 798 G. A., Tarragoua, $204.74, 

Mr. Eich and Mr. Wyckoff reportedin writing Eebruary 20, 1874, 
that "the whole parcel" — tbat is, ail the 2,078 bags so examined by 
them — were "more or less impregnated with the odor of petroleum ; " 
that the 62 bags Wallis & Co., Ivica, and the 272 bags P., Ivica, ând 
the 190 bags G. A., Tarragona had been "actually stained and dam- 
aged with. petroleum;" and that "the damage sustained by the whole 
parcel" — -that is, the 2,073 bags — "in conséquence of the stains and 
odor of petroleum" was $725. On the tvs^enty-fif th of February, lS74i, 
Mr. Eich and Mr. Wyckoflf examined the almonds called the Dean 
and Hyberger lot. This lot compriséd 750 bags G. A., of Tarragona 
almonds, in bill of lading No. 1. Ip respeçj; of this lot the district eour;t 
apd this court allowed as4amage $215. Mr. Bich and Mr. Wycikoff 
reported in -writing February. 25, 1874, that "the whole lot or parcel"— 
that is, the 750 bags — was "moreor less impregnated yrith the odor of 
petroleum;" that 190 bags of the 750 had been "actually stained and 
damaged with petroleum;" and that "the damage suata^ed by the 
whole parcel" — that is, the .750 bags — "in conséquence of the stains 
and odor of petroleum" was $215. On the first of May, 187^:, Mr. 
Eich and Mr. Wyckoff and James M. Héron examined the al- 
monds out of the shell, known as the Gomez & Arguimbau lot. 
This lot comprised 100 bags G. A., of Malaga almonds, in bill of lad- 
ing No. 3. In respect of this lot the district court and this court 
allowed as damages $571.23, being 3^ cents a pound, on 16,321 
pounds. Mr. Eich, Mr. Wyckoff, and Mr. Héron reported in writing 
May 1, 1874, that they found the almonds in the 100 bags "daictt- 
aged by contact with and odor of petroleum;" and that the extent 
of said damage was an average of 3|- cents a pound "on the whole 
lot or parcel." 

On bis examination as a witness for the libellants, at the trial in 
the district court, in April, 1878, Mr. Eich testified to the correct- 
ness of thèse three reports, and stated that they laid aside almonds 
damaged by sea water, and did not include them in the reports. In 
October, 1878, on the référence as to damage, the elaimants exam- 
ined Mr. Eich as a witness on their part, and he then stated, as 
above, that it is an injury to bags of almonds if they arç. stained; 
and also, on bis direct examination, gave the following testimony, to 
which the elaimants direct attention : 
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, "Çuestion. Supposing those bags of almonds that you examined had been 
stained to the extent that they were but with sea water and sweat of the hold, 
how would that damage hâve compared with the damage as it was ? A. It 
is hardly faîr to make a comparison. Damage by sea water is damage by 
itself, and damage by odor of petroleum is a différent thing altogethor. You 
can't compare them. One may be very serious, and the other may be very 
serions. Q. Supposing thèse bags were stained by sea water or sweat of the 
hold to the same extent as they were stained in this particularcase, what 
would hâve been the damage to the almonds in that case from that stain, 
aside from petroleum? A, The external appearance of the stain might be as 
great on the surface of the bags if they are stained by sea water, as if stained 
by anything else. Q. What would be the extent of injury from that stain? 
A. It is pretty difflcult to arrive at a very accurate solution of that question. 
They would hâve been damaged, unquestionably, if the ?tains had been simply 
sea water stains, but not to more than half the extent that we estimated the 
damage by what we supposed to be petroleum stains. Q. The présence of the 
stain of sea water or sweat of the hold always carries with it the idea of injury 
to the nuts under the stain from sea water or sweat? A. Tes. §. You 
include that injury in what you hâve just said, do you not ? A. Yes." 

But Mr. Eich, on the same référence, also testified as follows çn his 
direct examination for the claîmauts in regard iù the report as to the 
Dean & Hyberger lot : 

" Question. What amount of the $215 did you apply to the 190 bags? An- 
stoer. It is pretty liàrd to separate. The principal part of this àllowance of 
$215 was intended to apply to the 190 bags. ' The balance of the 7Ô0 bags we 
supposed to be more or less injured by the odor of petroleum, and we included 
something in conséquence of that; but the principal (Ramage that tlie whole 
lot sustained yas included jn the 190 bags. Of this ^215, 1 suppose, there is 
at least $150 of it applied to the 190 bàgs. Q. "W"as there a différence in the 
injury, in the condition of the 190 bagâ, so far as the odor of petroleum was con- 
cerned, from the condition of the othérs, or were they ail affected with the odor 
of petroleum? A. The odor of petroleum, we thought, extended more or less 
through the whole, lot, but the 190 bags were more partjeularly affected by it, 
because they had actually atme in contact with it. I think there was a dif- 
férence. Q. You say $150, you think, would be perhaps applicable to ttie 190 
bags. How much of that would be allowed for damage occasioned by stain, 
and how much' by odor? A. The stained bags could be remedied by buying 
new bags. Q. Would there be injury to the nuts, if it were an injury from sea 
water that had madeithe stains? A. There would be. Q. How much \vould 
that amount ta? A. It would be bard to say. They were more injured, of 
course, than the others, but the per cent, is very difflcult to arrive at ; 190 bags 
had stains on them, and those stains beîng odorous, and a similar odor in the 
whole lot, wè put iii the whole lot as inore or less affected, but we considered 
the effect on the balance of the lot as very slight indeéd— that Is, the 560 bags. 
The damage to that waa very slight, because they hadn't corne in contact 
with what stained the other bags. I suppose, as I said before,.the damage 
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to the 190 bags was the bulk of the damage that the lot Sustained. Q. Did 
you make any estimate at the time — divide oft thèse damages ? ^. I did not. 
We estimated the damage sustained by the whole parcel. Q. The damage to 
the 190 bags alone, that you did not estimate ? A. No, sir ; not by itself." 

On the same référence Mr. Eich also testified as foUows, on his 
direct examination for the claimants, iu regard to the report as to 
the Nordlinger lot : 

" Qv£stion. Did you make any estimate at that time of the amount of dam- 
age that had been sustained by those that you speak of there as having suf- 
f ered by contact with stain ? Answer, We thought that the bags that had 
actual stains on them were considerably more damaged than the others, but 1 
do not know how we got at the speciflc estimate just now ; but we did make 
an estimate of the damage to each parcel, and then we added something for 
those that were not stained, and it was about in the same proportion as the 
other nnts — the lot in the other exhibit." 

On the same référence Mr. Bich also testiûed as follows, on bis 
direct examination for the claimants in regard to the report as to 
the Gomez & Arguimbau lot : 

"Question, Did you make any distinction of the damage suffered by any 
portion of that 100 bags which had been stained, as distinct from those that 
had not been stained? Answer. ïhere were some bags that were not actually 
stained, and we did make a distinction. Those that were stained were dam- 
aged worse than those that were not stained, but it is so long ago I can't dls- 
tinctly remember what proportion was actually stained »nd wbat was not. 
Those that were stained were damaged certainly twice as much as those that 
were not. Q. You mean tliat those damaged in Exhibit E (the Nordlinger 
lot) was about in the same proportion as Exhibit F, (the Dean & Hyberger 
lot?) A. Yes. Q. Do I understand you that it was proportionate to the dif- 
férent amounts of almonds in the two lots? A. Yesi Wë estimated the 
whole damage at $215, and I said $150 of that applied to those that were 
stained. I should say those that were stained were damaged two-thirds more 
than those that were not stained." 

Eef erence is also made by thé claimants to testimony given by Mr. 
Héron, on his direct examination on the part of the claimants, on the 
référence as to damages in regard to the Goméz & Arguimbau lot, 
as follows: 

"Ovation. Did this lot of 100 bags sufifer any Injury in their market value 
byreasonof the stained condition of the bag^? jl7j*wer. Theydid. Ç. Aside 
from the injury to the market value which arose out of that stained condition 
of the bags was there any injury to their market value? A. There was in 
some cases in some bags. Q, In how many bags out of the huudred? A. I 
couldnotsay. That is where our loss comes in. Wethrew them out as 
mouldy. Q. Any time, aside from the injury to thè niarket value occasioned 
by the stain on the bags, and aside from those that ybti thréW out as mouldy; 
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was there auy other injury ? A. No, not when they were selected— made over 
again. 'WTien I examined them in the store I considered thera damaged then 
with the smell of petroleum. Q. How did the examination that you made of 
them in the store compare with the subséquent examination that you made ? 
A. Altogether différent. Ç. Which was the more complète examination ? A. 
That in our own store. Q. Do you say now that there was any injury to those 
nuts exeept the injury arising from the stained condition of the bags and the 
mouldy nuts; from your personal knowledge, I meau? A. No, I thinlc tliere 
was none; no damage beyond the stain and mould, as I subsequently ascer- 
tained." 

Mr. Héron signed the report of May 1, 1874. He was examined 
as a witness for the libellants on the trial in the district court, 
iniVpril, 1878. He was in the bnsiness of buying and selling al- 
monds. He stated in such testimony that he found some of the 100 
bags stained on the outside, apparently with oil ; that some of the 
nuts, ail of them being almonds out of the shell, were mouldy, and 
some had the smell of kérosène ; and that some near the stain tasted 
of petroleum. He purchased thèse almonds. He exposed them to 
the air and picked some of them over, and then sold some of them as 
soùnd, throwing out whàt were soft and mouldy, and. getting rid of 
the petroleum smell. On his cross-examination on the référence he 
testified that when he examined them to make the report, he consid- 
ered them damaged, on acoount of petroleum, in their market value, 
at' the amoïmt stated in the report; that his View àt the timewas 
that hé gave for them ail that they would hâve brought in the mar- 
ket, in the damaged condition inwKich he at the time supposed them 
to; be; that he gave them a thorough examination with a view to 
making the report; and that ail the nuts which were damaged by 
mould had the smell of petroleum. 

The claim&nts contend that sea watér and sweat were not 'an ineon- 
siderable cause of damage to ail of the almonds. 

ReferenQe is made by the claioiants to the testimony of JohnL. 
Piper, a eustom-housfi appraiseir, who, on being shown a report dated 
Jane 23, 1874, stated that he signéd it, and that the cause of damage 
stated in it to the almonds mentioned in it was sea waterand the 
beat of the. veasel. This repor| does not appear to be in.evidence. 
He was shown another report, dated July 27, 1874, signed ibyhim, 
containing the wôrds "and petroleum," and the words '''and per- 
meated with petroleum oil," which ïeport does not appear to bè in 
évidence. Elsewheré, iri the same testimony, he states that he recol- 
lects examining. "100 bags of shelled almonds," and "some 50 oï 
more bags of shelled almonds," and other articles from this vessel. 
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about the middle of February ; tbat he found the articles more or lesfl 
damaged; that "the cause of the damage was petroleum oil and sea 
water, slightly; the beat of the vessel also;" that the most of the 
damage -was petroleum oil, indicated in the appearance, the odor, 
and the taste ; and that he gave the damage ail those tests, and came 
to the conclusion that the most of it was petroleum oil. The claim- 
ants contend that the évidence shows that the 100 bags constituting 
the Gomez & Arguimbau lot were on the top of the other cargo, and 
were stained, and did not come in contact with petroleum, and 
therefore must hâve been stained by steam and sweat and sea water; 
and that it must be inferred from the évidence that the stains in the 
other lots were from the same cause. The damage resulting from 
such staining of the bags, it is contended, was a péril of thé sea, 
which would hâve existed under the circumstances of this voyage if 
the vessel had never had any petroleum in her. This damage, it ia 
claimed, has been included in the allowance made. 

In reply the libellants contend that the proof shows that the dam- 
age did not arise from a péril of the sea, but from petroleum, both 
by actual contact and by imprégnation; and that every one of the 
three lots actually came in contact with petroleum. They refer to 
the language, before cited, of the three reports in regard to the three 
lots, and to the testimony of various witnesses. WyckojBf,who signed 
ail three of the reports, testified at the trial that he examihed the 
three lots and that the report was correct; that the stains on thebaga 
in the Nordlinger lot were principally by petroleum oil; that by smell» 
ing, feeling, and tasting he concludèd the stains were petroleuni 
stains; that he examined the Gomez & Arguimbau lot by touchingj 
tasting, and smelling ; and that he also examined the Dean & Hyber- 
ger lot. 

The clear déduction from ail the évidence is that there was no 
damage by staining or wetting which did not also hâve ffhe impreg- 
nation of petroleum. Some almonds may ultimately hâve been dis- 
carded as mouldy, but the petroleum damage to them rendered them 
unmerchantable at the time they were delivered from the vessel, und 
when the libellants were entitlèd to hâve them merchantable. It was 
uncertain how they would turn ont, and what thé spéculation of buy-^ 
ing them would resuit in, and whether the petroleum odor and smell 
could be got rid of. AU the witnesses who examined the almonda 
caref uUy, speak of the main damage as being the petroleum. Thére 
were sea water and sweat, as the port wardens say, but the sea water 
and sweat were vehicles for the petroleum fumes. The observation 
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of tlie port wardéns was very superficial, and extended to only a f ew 
bags. Boardette did not handle, taste, or smell the almonda, nor 
does it appear that Leayeroft did. The witnesses who applied feeling, 
smell, and taste, found petroleum. Petroleum was the greatest cause 
of damage, very clearly. There was petroleum damage where baga 
were atained, and there was petroleum damage where bags were not 
stained ; but there was no sea water or sweat unaccompanied by pe- 
troleum damage. 

The elaimants contend that one-third of the $725.99 and of the 
$215 should be strioken out as damages, and that the $571.23 should 
be stricken out entirely, on the view that the amounts so to b& 
stricken out appear to be damage by sea water and sweat, and not by 
petroleum. But a careful considération of the évidence and of the 
argument for the elaimants leada me to the satue conclusion as be- 
fore — that more bas not been allowed than ought to hâve been for 
purely petroleum damage, and therefore that nothing was allowed 
for damage by steam and sweat, and by sea water. The claimanta 
contend that whether cargo be damaged by the direct effect of the 
beat of the vessel, or by direct contact with the flweat of the hold, or 
by the disengaging of vapor from other cargo or from the vessel 
herself, the damage is, in each of such cases, the resuit of the heai 
and dampnesB, and is due to périls of the sea. Yarious cases are 
eited where the carrier was held not liable, — the loss of molasses^ 
through fermentation of it by beat; the rusting of cargo through 
sweat occasioned by the beat; the leaking of casks of oil from beat 
in the hold; the leakage of lard in botJatitudes; injury to wheat by 
carrying it with kérosène ; injury to flour by carrying it with sugar, — 
and it is nrged that as the libellants knew when they chartered the; 
vessel that she was to take out a cargo of petroleum, they are charge- 
able with what was the necessary resuit of the heating and sweating 
of the hold in the libération of the vapor of petroleum from the wood 
of the vessel. There is a clear distinction between ail such cases 
and the présent case. The ship-owners, notwithstanding any knowl- 
edge the charterers had, guarantied in writing, by the charter party^ 
that the said vessel, in and duriug the said voyage, shall be kept 
tight, staunch, well-fitted, tackled, and provided with every requisite 
for a voyage back to New York with any lawful merchandise th& 
charterers should think proper to ship. The ship-owners, not the char- 
terers, took under this oontract the risk of the condition of the ves- 
sel, the risk of there not being beat and steam, and the risk of so- 
cleansing the vessel as to take the cargo safe from petroleum dam- 
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âge, nctwithstanding beat and steam. It was easy to hâve put in 
a clause providing for the cleansing of the vessel in a specified man- 
ner, or for taking only specifled cargo, or for freeing the vessel from 
petroleum damage to specified cargo. 
The motion for a reargument is denied. 

See 8 Ped. Bef. 624. 



The Kbt West.» 

(GireuU Court, E. D. Loumana. Noveraber 25, 1881.) 

L BAiiVAOH— Fbom Pire at Pibb. 

Where a tug-boat and the river salving boat both came to the relief of a 
steamer on flre at a pier, arriving at about the same tune, the tug endeavoring 
to pull ont into the stream a vessel lying beside the buming vessel, hdd, that 
the river salving boat, by throwing water on the vesael in danger, rendered 
meritorious service, and of value to the salved vesseL 
2. Bamb— Rival Balvoks. 

Though two salving boats did nflt work in harmony nor to the best advan- 
tage, and the efforts of one ëmbarrassed the other, but not intentionally, and 
there was excitement and miçditected effort, yet the service was meritorioufl 
. and of value to the salved vessel, 

8. SAJIB— DlSTRIBOTION OP AWAED, 

Each case of salvage raust stand on its own merlts, with regard to the ratéof 
distribution of the sum awarded, between owners and crew, but regard should 
be paid to the value and time of service of each. 

Appeal in Admiralty. 
M. M. Cohen, for libellants. 
0. B. Sansum, for claimants. 

Paedee, C. J. This suit is for salvage serviceà in case of fire in 
the port of New Orléans. The foUowing facts are undisputed. 

(1) TJiat on the morning of January 5, 1881, the steam-boat Wm. Fagan, 
lying at the wharf at the head ôf Bienvîlle street, in this city, took flre àhd 
sôon burned. (2) That the steam^boat Key "West at the time lay along-side 
of the Fagan, the bows of the two boats about six feet apart, and tlie stems 
a much greater distance apart, the Key "West being below the Fagan, with 
the wind and eddy both going up stream. (3) That the alarm of fire was 
given by the Key "West, the watchnaan ringing the boat's bellas fast and as 
hard as he eould. (4) That In response to the call the tug-boat Chavlie 
"W^ood and the river salving boat Protector came to the assistance of the 
burning vessel, arriving there about the same time. (Ô) The "Wood, coming 
in on the lower sideof the Key AVest, madè fast and puUed the Key West out 

•Keportedby Joseph p. Hornor, Esq, of the rJew Orléans bar.- ' 
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in the stream and away frora the buming Fagan, and then towed her over 
the river. (6) The Proteetor came in on the upper side of the Key West, as 
appeara, in response to the call of one of the city flremen on board, and strik- 
ing her nose againstthe port quarter, near the stern of the Key West, pushed 
her against the wlnd and eddy further aWay from the Fagan, and pushed so 
hard that the Wood vvas embarrassed in her efforts to pull the Key West out 
in the stream. (7) At this time the Key West was on fire, or next to it ; sho 
was smoliing from the beat, if not actually from flre; her paiiit was Wisterihg, 
and ail concède that the screen on the port side took flre then or soon after. 
(8) At the same time the Protector, from her forward pumps, threw water on 
the Key West, the libellants claimingon the forward part of the cabin, where 
the scorching and flre undoubtedly;Were, and the claimants claiming that it 
was on the rear and stern of the boat, where there was no flre. (9) The Key 
West was worth $15,000, and the owners hâve settled the Wood's claim for 
salvage by paying the sum of $800. 

On thèse facts there would seem to be no dbubt that tlie Protecteur 
rend6re4 salvage services to the Key West, and the court would, only 
havé to fix the sum to be allowed under the gênerai rules recognized 
in silch cases; but the respbndents object that the Protector and her 
crew did not render any valuable service ; but, on the contrary, they 
acted inbad faith by not throwing water when the danger was great- 
est ; and that they purposely embarrassed the efforts made to get the 
Key West out of danger, and that they'have magnified and enlarged ail 
the circumstances of the danger, and the damage and risk, with a view 
of obtaining large salvage. An examination of the évidence does not 
satisfy me that thèse charges aro sustained. The two salving boats 
did not work in harmony, nor perhaps to the bèst advantage, and the 
efforts of one embarrassed the other ; but I do not find this was inten- 
tional. There was excitement and rivalry and misdirected effort, but 
not malicious bad conduct; and, on the whole évidence, I am satisfied 
that the services of the Protector were meritorious, and of value to the 
Key West. Notwithstanding this, the services of both the boat and 
crew were without risk or danger, and should grade very low as sal- 
vage services. As an original proposition, if the whole case were 
before me, I should think that 5 per cent, on the value of the boat 
aided, or $750, would be ample for both tug-boats and crews, giving 
3 per cent., or $450, to the Wood, and 2 per cent., or $300, to the 
Protector. As the Wood has been settled with, and is not before the 
court, my views will be carried out by giving the Protector $300. 

The mode or rate of distribution to the Protector and her crew 
fixed in the district court, three-fourths to the boat and one-fourth to 
the crew, in proportion to their monthly wages, seeriis to be satisfac- 
tory to the parties interested, and I will foUow that without commit- 
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ting myself to tbe jastice of it. The fact ia that each case of salvage 
must stand ou its owri merits, -«'ith regard to the rate of distribution 
between owners and crew; but regard should be paid to the value and 
time of service of each, and it should be kept in mind that iron boats 
and steam machinery cannot assume responsibility or display hero- 
ism. The amount allowed in the district court was evidently based 
on the amount paid the Wood, and on the proposition of settlement 
alleged on the part of an insurance agent. The Wood was paid too 
much, and the proposition of settlement was unauthorized. It is 
hardly necessary to say that the facts in this case are decidedly dif- 
férent from those in the case of The Protector v. The Choteau, decided 
last term. 

Let a decree be entered in favor of libellants and interveuing libel- 
lants for $300 salvage, against the steam-boat Key West, and for 
costs of suit; and. distributing said salvage, three-fourths to the inter- 
vening libellants, th« New Harbor Protection Company, and one- 
fourth to the mastei aliijl «rew of the Protector. 



Thb Beemuda. 

[dreuit Court, E. D. New Torie. June 13, 1881.) 

OoLiitsioN— Pault— CHANamo Course. 

Where two steamers were approaching each other on courses not involving 
a risk of collision, and one of them clianges her course to one involving a risk 
of collision, when in close proximity, without giving sufflcient previous notice 
in time, and without obtaining the assent of the other steamer to such change, 
lield, that she was in fault, and that a libel brought by her for damages for the 
collision should be dismissed. 

R. D. Benedict and E. L. Owen, for libellant. 
T. -E. Stillman and W. Mynderse, for claimant. 
BiiATCHFOED, G. J. In this case I find the foUowing facts: 

Thê steamer Bermuda and the steam-lighter A. T. Nichols came into collis- 
ion in the ÎTorth river at a point about 300 feet eut from and a little below 
pier 1, on the seventh of December, 1877, in the afternoon, in daylight. The 
Bermuda was an océan screw steam-ship, of 746 tons, British register. Her 
length was about 240 feet, and she was loaded at the time of the collision 
80 that she drew about 10 feet of water. Her deck at the stem was about 
16 feet from the water, and at the stem about eight feet from the water. 
The top of the rail was four feet above the deck. The bridge ran athwart- 
ships about midway between the stem and tlie stem, and was six feet above 
v.ll,no.8— 58 
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the decks. The Bermuda had two masts, brig rigged. The masts were about 
% feet in height from the deck. She carried a full and sufflcient crew at tha 
time of the collision, and was under the immédiate control, as to her naviga- 
tion, o£ her master and a Hell-Gate pilot. The A. T. Nichols had foimerly 
been a canal-boat, but at the time of the collision was fitted with steam-power 
and a screw, by means of which she was propelled. Her length was about 
90 feet. She had no masts, but had a derrick for the handling of cargo. She 
was carrying a cargo of hemp in baies. Her crew consisted of a master, an 
engineer, and two men. The master alone has been produeed as a witnesa in 
this case. At the time of the collision the Bermuda was bound on a voyage 
from St. Johns, Newfoundland, to New York. She came through Long Island 
Sound and Hell Gâte, and down the Eàst river. She had rounded the Bat- 
tery, and was proceeding up the North river to her berth at pier 10, on the 
New York side. The pilot, on boarding her ofE Stratford, in Long Island 
Sound, had taken hls position on the bridge with the master, who had been 
on duty since 9 o'clook in the morning. On reaching Whitestone, about two 
and a half hours before the collision, the flrst mate had gone upon the look- 
out. He was stationed on a grating at the stem of the vessel. Thia grating 
was triangular in Shape, with its apex forward right in the tiow, and it ran 
thence about three feet fore and ait. and was about six or seven feet broad at 
its base. It was raised two feet and more above the deck. From the time 
of taking his station as lookout the mate had remained continuously upon 
the grating. He had no other duties than those of a lookout. Immediately 
after passing Hell Gâte the engines of the Bermuda were worked at half 
speed only, and she proceeded. down the East river with the engines working 
at half speed, and rounded the Battery and headed up the North river. "With 
lier engines working at half speed they were making from 30 to 35 révolu- 
tions per minute. At full speed they would hâve roade 65 or 66 révolutions 
per minutée "With her engines at half speed, the Bermuda, loaded as she was, 
could make about six miles an hour through the water, but on turning into 
the North river she encountered a strong ebb tide and a north-west wind, 
which reduced her speed to less than four miles an hour by the land. She 
went around the Battery on a port hélm, and headed up the North river to 
go to her pier, which was on the east side of the river. As'she did so she dis- 
oovered a large steam-boat putting out from a pier on the east shore, and head- 
ing down the river. She exchanged signais with the steam-boat, which aîter- 
V. ards passed down in safety on the starboard hand of the Bermuda. ' She 
also discovered a large double-decked barge, in tovv of a tug, a littlê on her 
port bow. Before passing the barge the mate had seen the A. T. Nichols 
further ofE than the barge, and beyond her, but he did not report tho A. T. 
Nichols at that time. She, too, was on the port bow of the Bermuda. The 
master and the pilot of the Bermuda did not see the A. T. Nichols until she 
emerged from behind the barge, as hereafter mentioned. Both the barge and 
the A. T. Nichols were proceeding down the North riyer, but neither of thepi 
was approaching the Bermuda on a course involving riskof collision, Nev- 
ertheless, the Bermuda gave a signal of one blast of her steam-whigtle to the 
barge, to which the barge assentod, and she afterwards passed down in safety 
on the port side of the Bermuda. The barge had double decks and a house, 



TBB BEBUUDA.' 91S 

and stood higher out of water than the huU of the Bermuda. The A. i 
Nichols was very low in the water. As the barge and the A. T. Nichols 
proeeeded down the river, and the Bermuda proceeded up the river, the ves- 
sels came into such positions that the barge was between the A. T. Nichols 
and the Bermuda, and shut out from the lookout and the offlcers of the Ber- 
muda, for a short time, their view of the A. T. Nichols. When the A. ï. 
Nichols so disappeared she was on a course not involving risk of collision 
with the Bermuda, but afterwards, as the vessels continued to advance, the 
A. T. Nichols was disclosed to the Bermuda at the distance of about 500 f eet, 
and bearing about three points on the port bow of the Bermuda, heading 
almost directly for her, or close under her stern, which indicated to those on 
board of the Bermuda that the A. T. Nichols had, under the influence of a 
starboard helm, swung from the coui'se which she had been foUowing. The 
lookout then promptly reported the A. T. Nichols to the master and the pilot 
of the Bermuda on her bridge, who discovered her at the same time. The 
ïailure of the lookout to sooner report the A. T. Nichols did not contribute to 
the collision, nor did the f allure of the tnaster and the pilot of the Bermuda 
to see the A. T. Nichols sooner than they did see her. The master of the 
Bermuda at once, on seeing the A. T. Nichols, and having her reported, sig- 
naled her, by a single blast of the Bermuda's steam-whistle, to pass down on 
the port side of the Bermuda, no signal from the A. T. Nichols having been 
heard by any one on the Bermuda. The A. T. Nichols did not reply to the 
signal given by the Bermuda, but continued to swing as though under a star- 
board helm, taking a course crossing the bows of the Bermuda, and, when 
nearly in front of the Bermuda, and distant from 200 to 300 feet, the A. T. 
Nichols commenced to reverse her engine. Before this time those in charge 
of the navigation of the Bermuda had caused her engines to work at fuU 
speed astern from half speed ahead» and afterwards, and to further overcome 
the headway of the Bermuda, it being impossible to get sternway on her in so 
short a distance, and unsafe to attempt it, as sailing vessels were lying at 
anchor astern of the Bermuda, her port anchor was dropped. The engines of 
the Bermuda, up to the time they were so stopped and reversed, had been 
worked continuously at half speed ahead. The A. T. Nichols, still under the 
influence of her starboard helm, and her headway not being fuUy overcome, 
came down with the tide upon the Bermuda, striking her starboard side 
against the stem of the Bermuda, and then fell along-side and down the port 
side of the Bermuda, inflicting damage upon both vessels. At the time the 
A. T. Nichols was first seen from on board of the Bermuda, the Bermuda had 
already rounded the Battery, and had taken a direct course up the river, not 
exactly parallel with the Une of the piers, but drawing to the eaatward, head- 
ing for about pier 10. That course she held unchanged up to the collision. 
Her helm was not altered, but when her engines were reversed, the reverse 
révolutions of her screw tended to throw her stern a little to port and her head 
to starboard. This tendency existed both before and after sternway was 
acquired, and until sternway was acquired her helm had no effect in guiding 
her movements. The port anchor of the Bermuda was carried out-board and 
was dropped by the handling of a lever in a very short time. TO reverse 
the engines from half speed ahead to full speed astern occupied àght sec* 
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onds. The A. T. Nichols was, at the time of the collision, bound from Hobo- 
ken, îsTew Jersey, to îfewtown Creek, on the East river, with instructions to 
call at pier 1, North river, for orders. Her master was in charge of her nav- 
igation, and was stationed in the pilot-house. She had no lookout. She pro- 
ceeded across and down the Korth river at the rate of about four miles an 
hour through the water, and between fîve and six miles by the land, with the 
tide. Later, and while the barge was obscuring her from the view of those 
on the Bermuda, she commenced swinging to port under the influence of a 
starboard helm. The masts of the Bermuda were not obscured by the barge 
from the view of the master of the A. T. Nichols, but the body of her waa. 
The A. T. Nichols gave no signal to the Bermuda before she appeared to 
the view of the Bermuda from behind the barge. If she afterwards blew 
any signal to the Bermuda, which is not eatablished, she blew a signal of two 
whistles, but it was at too late a perjod to be of any avail, and it was given 
while she waa swinging to port under a starboard helm, and the whistles 
were not heard on board of the Bermuda, but not through any fault or want 
of attention on board of the Bermuda. At the time the A. T. Nichols ap- 
peared from under the stern of the barge she was headed for the af ter-part 
of the Bermuda, or just under the Bermuda's stern, but was still swinging 
to port, so that, in a shorfc time, her starboard side alone was exposed to the 
view of those on the Bermuda. This course she continued without change 
of speed until she was nearly ahead of the Bermuda, when she reversed her 
engine, but too late to enable her to back away from the path of the Ber- 
muda. As the resuit of the collision, the A. T. Kichols sank, but she was 
raised and repaired. 

On the foregoing facts my conclusions of law are that the collision 
was due to the négligence of those in charge of the navigation of the 
A. T. Nichols, in that they changed the course of their vessel from 
one not involving risk of collision with the Bermuda, to one involving 
risk of collision with the Bermuda, when in too close proximity to the 
Bermuda, without giving sufScient previous notice in time to the 
Bermuda, and without obtaining the assent of the Bermuda to such 
change of course; and that the coMisiou was due tothe fault of those 
in charge of the navigation of the A. T. Nichols, in that atfter chang- 
ing her course so as to bave the Bermuda on her starboard side, the 
Bermuda having the A. T. Nichols on her port side, tliey did not keép 
the A. T. Nichols out of the wayof the Bermuda; and that there 
should be a decree disraissing the libel, with costs in the district court, 
taxea at $151.90, and with costs ia this court to the claimant. 

SaMDEI, BliATCHPOBD, 

Circuit Jadge. 

Blatghfotid, C. J. The A. T. Nichols, admitting that she had the 
Bermuda on ner starboard hand, and that it was, therefore, the duty 
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of the A. T. Nichols to keep out of the way of the Bermuda, and the 
corresponding duty of the Bermuda^ to do nothing to interfera with 
the measures adopted by the A. T. Nichols to accomplish that 
purpose, contends that the captain of the A. T. Nichols saw the 
Bermuda and took a course for the purpose of avoiding her, and gave 
notice thereof to her by a signal, -which was not heard or heeded by 
the Bermuda; and that the Bermuda, by porting, followed up the 
A. T. Nichols and thwarted the effect of her starboarding, and thus 
caused the collision. The contention on the part of the A. T. Nich- 
ols is that her captain, after seeing and noting the position of the 
Bermuda, determined to cross ahead of her, and blew two whistles as 
a signal to her that he intended to do so ; that he received no answer, 
and, after a time, blew two more whistles and starboarded bis helrn ; 
that the second two whistles were blown as soon as he saw the Ber- 
muda coming in sight from behind the barge; and that, seeing his 
signais were not heeded, and that a collision was imminent, he 
stopped and backed. It is urged for the A. T. Nichols that the fail- 
ure of the Bermuda to heed the signais of the A. T. Nichols, and to 
starboard or to refrain from porting, was due to inattention on the part 
of the lookcnt of the Bermuda, and to his failure to report the A. T. 
Nichols when he first saw her. The évidence has led us to *^^he conclu- 
sion thiit whatever signal of two whistles the A. T. Nichols blew, she 
blew but one such signal, and that that was blown, not to the Ber- 
muda, but to the tug E. S. Carter, Which was ahead of the Bermuda, 
going the same way. That being so, it was négligence in the A. T. 
Nichols to starboard and cross ahead of the Bermuda without fuU 
assent of the Bermuda to such course. If, as is contended for the 
A. T. Nichols, she starboarded after she had given two signais to 
the Bermuda and bad failed to receive a reply to either of them, and 
could see that the Bermuda was advancing and not starboarding, that 
was négligence in the A. T. Niahols. 

The failure of the mate of the Bermuda to repori tbe A. T. Nichols 
when be first saw her is.clearly shown not to hâve contributed to the 
collision, for the A. T. Nichols was then qii a course to pass saf ely on 
the port hand of the Bermuda, and the master and the pilot of the Ber- 
muda, when afterwards they saw and heeded the movements of the 
A. T. Nichols, saw her after she had starboarded and was coiùing into 
the way of thé Bermuda, withouf hàving notifled the Bermuda, and 
when it was too late for the Bermuda to do anything but what she 
did, The A, T. Nichols starboarded while she was conceàled by the 
barge from the view of the Bermuda, and, ùntil such starboarding was 
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disclosed by her coming out from behind the barge, those on the Bei- 
muda had a right to believe the A. T. Nichols would not be guilty of 
such négligence as to starboard and corne into the way of the Ber- 
muda. The Bermuda did not port her wheel in the sensé alleged in 
the libel, She did not starboard, but she did keep her course. She 
was drawing into the shore, because her objective point was pier 10, 
and therefore her course was not parallel with the shore, but her 
head did not swing to starboard, and she headed in the same di- 
rection ail the time. If, when the collision was imminent, star- 
boarding by the Bermuda, without stopping and backing, might hâve 
enabled the A. T. Nichols to get by, because the stopping and back- 
ing kept the bow of the Bermuda from going to port, it is not clear 
such would hâve been the resuit; and, if it would, the failure toadopt 
the maneuver was, at most, an error of judgment in the péril caused 
by the négligent action of the A. T. Nichols, and not a fault. Th* 
Bermuda was not going at an improper rate of speed. 
The libel must be dismissed, with costs in both courts. 



The Nabb&gansett. 
(Vtrcuit Court, D. Conneeheut. December 2, 1881.) 

1. CoLI-rSION— NKGIiHCT TO EXHDBIT TOBCH. 

Where a scbooner and a steam-vessel are approacbing each other in the 
night-time, and in danger of collision, it is tlie duty of the schooner to show a 
Ughted torch upon that point or quarter to which such steam-vessel is approacb- 
ing, (Rev. Bt. i 4234,) whether from in front or from abafl, and a neglect to 
do 60 will defeat a recovery in case of collision. 

8. BaKE— SiDB LiGHTS MuST BB BbiGHTLT BÛRNUfO. 

Where a schooner su&ered her red and green lights to become so obscured 
by oil and smoke as not to be diatinguishable as other than a colorlcss light, 
instead of being brightly burning and visible, on a dark night with a clear 
atmosphère, at a distance of àt least two miles, (Rev. iàt. i 4233, ruie 3,) it is 
contributory négligence in the schooner, which will defeat a recovery in caso 
of collision. 

3. BASfE— NEGiiBCT TO Eeep Liqhts ik Obdeb. 

In such oase, where an approacbing steamer mlstakes snch coloriées light for 
a binnacle light on a vessel going the same way as the steamer, it is not négli- 
gence on' the part of the steamer. 

Samuel L. Warner, for libellants. 
Thomas M. WaUcr, toi claimvtnt. 
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BiiATCBFORD, C. J. A consideration of the proofs in this case, as 
■well the additional proofs taken in this court as those foand in the 
apostles, leads me to the same conclusion arrived at by the district 
court, that no fault is shown on the part of the Narragansett, and 
that the libel must be dismissed. The district judge found that thé 
Bohooner's green and red side lights were properly set, — that is, set in 
their proper places and properly screened, the green on the starboard 
side and the red on the port side, — and that they were burning. He 
f'id not find that they weite burning properly. On the oôntrary, he 
finds that the master and the lookout of the steam-boat were on the 
watch for lights, and were careful and vigilant, and were in exercise 
of due diligence, and yet did not see any light on the Bcbooner till 
close upon her; that if the lights on the schooner had been visible 
those persons could bave seen them, and that the lights were not 
capable of being seen. 

He also ûnds that there was nothing in the condition of the atmos- 
phère to prevent the steamer from seeing the schooner's lights. I 
concur in those conclusions. The statute (Bev. St. § 4233, rules 8 
and 8} requires not only that sail-vessels under way shaU carry a 
green light on the starboard side and a red light on the port side, but 
that those lights shall be "of such a character as to be visible on a 
dark night, with a clear atmosphère, at a distance of ai least two 
miles." It is very plain that the schooner's lights did not meet such 
requirement. They may hâve been burning, and visible to those on 
the schooner's deck, but for some cause, not at ail connected with the 
vigilance or watchtulness of those on board of the steam-boat, the 
schooner's lights were not seen by them. The district judge said that 
without undertaking to find affirmatively why the lights were not vis- 
ible, he found simply that the steam-boat was in the exercise of due 
diligence, and that the lights were not capable of being seen, and 
that for that fact he relied much on the appearanoe and manner of 
the master of the steam-boat, which impressed him f avorably, and that 
the master was for several hours continuously before the collision in 
the pilot-house in attendance upon his duty, and that it was his bus- 
iness and duty to look out for lights, and that there was no induce- 
ment to be négligent, but every motive to be careful. 

Thèse considérations lead me to a concurrence with the district 
judge. The master of the steam-boat was using a glass ail the time 
to seareh for lights. The glass of the schooner's green lantern was 
broken in the coUisioni The master of the ôteam-boat found a bit of 
it, and says that he considered it badly smokedup; that it was damp 
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and greasy; and that if ail of the lantern was in that condition it 
was not fit to émit light. The green light was the one which the 
Bteam-boat would hâve seen if the schooner was on the course claimed 
by the schooner. Kérosène was burned in the schooner's lights. No 
light from her was visible to the two persons in the pilot-house of 
the steam-boat, or to the bow watchman of the steam-boat, until the 
Bteam-boat was close upon the schooner; and thenwhat appeared to 
be a dim, colorless light on the schooner was seen by those on the 
Bteam-boat. The light, not being seen to^be green or red, was taken 
to be a binnacle light in the cabin of a vessel- going the same way 
with the steam-boat. The bow watchman of the steam-boat says that 
a kérosène lamp will naturally get blurred on the top; that while a 
smoked gréen lantern would seem green near at hand, it might seem 
without color far ofF ; and that to a man looking at its smoked part 
it might seem colorless, while to a man looking upward to it, it would 
seem green. Ail this may explain why the schooner's lights yere 
not seen, thôugh it is not necessary the steam-boat should do so. The 
libel allèges that the schooner was "duly lighted;" that her green 
and red lights were "brightly burning;" that she "had ail proper, 
sufficient, and lawful lights sèt and burning, as aforesaid." The 
burden ison her to show this, and she has not done so. 

The steam-boat, on discovering the schooner, did ail that it was 
incumbent on her to do. On the view she had of the light she had 
a right to think it was on a vessel going the same way. She slowed 
and ported so as to go by on what she reasonably believed to be the 
starboard hand of the schooner. Eule 21 in § 4233 provides that 
every steam-vessel, when approaching another vessel, so as to in- 
volve xisk of collision, shall slacken her speed, or, if necessary, stop 
and reverse. She did slacken her speed, and it did not then appear 
to be necessary to stop or to reverse. Afterwards, as soon as danger 
of collision appeared from the sudden coming of the sails of the 
schooner iato view from the light thrown on them by the head-light 
of the steam-boat, the latter stopped and backed, and backed strong, 
and her wheel was put hard a-port. She could do no otherwise 
and no more. 

There is another point in the oase. It is provided by section 4234 of 
the Eevised Statutes that every sail-vessel shall, "on the approach 
of any steam-vessel during the night-time, show a lighted torch 
upon that point or quarter to which such steam-vessel shall be 
approaching." The schooner saw the approach of the steam-boat 
from a long distance, and failed to show the lighted torch, This 
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ncglect is set up in the answer. There was a torch in the cabin 
of the sehooner, ready for uae and easily accessible. The mate of 
the sehooner, who was at the wheel, did not know that there ■was 
a torch on board. The master did. He states that he never saw 
a torch nsed. It is quite clear that the torch could hâve been got 
eut and lighted and used in time to bave prevented the collision. 
A mistaken idea seems to hâve been entertained by the master and 
the mate that a lighted torch was to be used only when a steam- 
vessel was approaching from behind. This steam-boat was not 
approaching from behind, if the testimony of those on the sehooner 
is to be believed. But the statute bas no such meaning. The 
lighted torch is to be exhibited to the approaching steam-vessel, 
from whatever direction she is coming, and is to be sbown on the 
point or quarter to which she is approaching. It was clearly a 
fault in the sehooner, eontributing to the collision, that she did not 
exhibit a torch-light. The Eleanora, 17 Blatehf. C. C. 88. The 
steam-boat had a right to rely on the exhibition of a torch-light, if 
the sehooner was in such a position that the steam-boat was ap- 
proaching her, and the absence of the torch-light bas an important 
eSect in determining that the steam-boat was not négligent, and 
observed due caution. 

The libel is dismissed, with $121.25 costs of the district court as 
taxed, and costs to the claimant in this court. 

Note. Under Eevised Statutes, § 4234, the failure to exhibifc a torch-light 
or flash-light is a fault in case of a collision. The J. H. Starin, 2 Fed. Rep. 
100; The Alabama, 10 Fed. Eep. 394. The provision of the statute is suffl- 
ciently broad to require such light to be exhibited to a steamer coming up 
astem, {T?ie Sarmatian, 2 Fed. Eep. 911,) but is not conflned to cases where 
a steamer is approaching ,jom astern. The Narragansett, 8 Fed. Rep. 251. 
It must be exhibited whether the steamer be approaching from forward or 
abaft the beam. The Samuel H. Crawford and The Niagara, 6 Fed. Rep. 
906. The failure to exbibit a torch-light does not render the vessel so failing 
liable to damages, unless such failure tended to produce the collision. The 
Margaret v. The C. Whiting, 3 Fed. Rep. 870. So a failure would be.no 
fault, if of no avail for want of a proper lookout on the steamer. The Steam- 
ship Oder, 8 Fed. Réf. 172.— [Ed. 
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The Nobwale. 
{District Court, E. D. New Ym'k. October 19, 1881.) 

1. CoLUmoN — Steambb Cbossing Coubsb av Bail-Vessel. 

Where a sloop and s steamer were approaching each other from opposite 
directions,where there was plenty of sea-rbom, and the steamer, in attempting t» 
cross the sloop's course, came into coUisiou with and sunk the sloop, hM, that 
the steamer was in fault, and that being liable to sheer in certain conditions of 
windandtide is no excuse. 

2. Samb— AcTs ra Extremis. 

The sudden lufl madè by the sloop when the steam-boat vas upon her was a 
movement in extremis, and the natural resuit of the fault committed by the; 
steamer, and therefore no fault that can render the sloop liable. 

L. R. Stegman and E. G. Davis, ior libellant. 

D«nnis Mcilia/io», for respondent. 

Benediot, D. J. This action is brought by the owner of the sloop 
Jàne Eliza to recover the damages resulting from the sinking of that 
sloop in a collision with the steam-boat Norwalk, which occurred on 
the twelfth day of October, 1880, in the Kill van KuU, off Nevr 
Brighton, Btaten island. The time of the collision isras between 2 
and 3 o'clook p. m. The -weather at that time was clear, with a fresh 
breeze from N. W. by N., according to the libellant, and W. N. W., 
according to the claimant, The tide was ebb ; that is, running to the 
eastward in the Kill. The steam-boat was moving about 12 miles 
an hour throngh the water, and bound to the westward. The sloop 
was moving about five miles an hour, and bound to the eastward. As 
the sloop approached the beacon near the eastern entranee to the 
Kill, the Norwalk was perceived coming down the KiU. The weight 
of the évidence is that at this time the course of the sloop was to 
windward of the course of the steam-boat, and that if both vessels 
had held their courses they would hâve passed each other starbpard 
to starboard. In a short time the man forward on the sloop sang out 
to bis father, who was steering the sloop, to put his helm hard down 
and run, as the steam-boat was coming into them. The father put 
the hèlm hard down, and before he could get away from the tiller the 
steam-boat struck the sloop nearly admidships on the starboard side, 
causing her to sink instantly. That this collision was the resuit of 
fault somewhere is évident, for the vessels were approaching in full 
view of each other, and there was plenty of room for them to pass 
each other in safety. 

In my opinion the fault that caused the collision was committed 
by the steam-boat, and consisted in crossing the course of the sloop 
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at short distance ahead of her, The clear weîght of the évidence ia 
that the steam-boat was crossing the course of the sloop, when the 
man forward on the sloop gave the alarm to the man at the tiller. 
There was abundant room for the steam-boat to pass the sloop tO 
the southward, and the testimony on the part of the steam-boat as 
to the présence of other sailing-vessels coming behind the sloop, con- 
tradieted as it is by several witnesses, bas failed to satisfy me that 
the steam-boat had any good reason for attempting to pass to the 
northward of the sloop. There is testimony for the steam-boat 
which strongly suggests that the course taken by the steam-boat 
was owing to a sheer which the steam-boat in that wind and tide 
took, and which the pilot could not break before reaching the sloop. 
If this be the explanation of the steam-boat's course, the fault was 
in running so close to the sloop as to create danger of a collision 
with a steam-boat liable to sheer. If the sheer was taken by the 
pilot for the purpose of getting to northward of the sloop, the fault 
was in making it so close to the sloop; for, according to the master 
of the steam-boat, the steam-boat was within 60 feet of the sloop. 

This estimate is confirmed by the fact that the engineer of the 
steam-boat had no time to reverse before the blow, the fact that the 
man at the tiller of the sloop had no time to run, and the alarm 
caused on board the sloop by the course of the steam-boat. There 
was no occasion under the circumstanoes for the steam-boat to cross 
the sloop's course in such close proximity, and the steam-boat must 
be held guilty of fault in so doiug. No fault can be imputed to the 
sloop. The sudden luff made by the sloop when the steam-boat was 
upon her was a movement in extremis, and the natural resuit of the 
fault committed by the steam-boat. It was therefore no fault that 
can render the sloop liable. Nor was the collision caused by a want 
of proper lookout on the sloop. The only testimony upon the subject 
of lookout on the sloop comes from the man forward, and he says 
that he saw the steam-boat and wamed his father as soon as there 
was danger. It is évident that the man forward on the sloop did 
not keep the steam-boat in view from the time she was first seen ; 
but such omission cannot be held to be a fault that contributed to 
the collision, for the sloop held her course, as was her duty, up to 
the time when the tiller was shoved down, and then the vessels were 
close together, within 50 feet, as the testimony of the captain of the 
steam-boat shows. 

There must be a decree for the libellant, with a référence to ascer- 
taln the amount. 
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The Citt op Chesteb. 

(District Court, B. D. Jfew Ywk. December 27, 1881.) 

CoLMsioN— Unavoidablb Accident. 

Where a steam-boat and a tug and tow were approacliing each other on 
nearly opposite courses, and they came together with tlieir starboard bows, 
caused by the change in the direction of the tug, wliich could not be kept 
steady with her tow in the ebb tide, the libel agàinst the steam-boat was dis- 
missed. 

Owen é Gray, for libellant. 

Shipman, Barlow, Larocque é Choate, for claimant. 

Bbnediot, D. J. The controlling facts of this case, as they appear 
to be disclosed by the testimony, are thèse : The two vessels were 
approaching each other on nearly opposite courses, the City of Ches- 
ter being upon the port of the Beard. This is proved by witnesses 
from both vessels. Several of the libellants witnesses say that the 
Chester was on their port, and testimony to the same eflfect is pro- 
duced by the claimant. The vessels came together with the star- 
board bow of the Chester to the starboard bow of the Beard, and the 
blow was glanciag. The cause of the collision was, therefore, neces- 
sarily a change on the part of the Chester towards Brooklyn, or a 
change on the part of the Beard towards New York. The libel states 
that the Chester made no change until the vessels were within a short 
distance, but asserts that when within a short distance she attempted 
to go between the Beard and Brooklyn. This latter assertion is not 
borne out by the testimony. The weight of the évidence is that the 
City of Chester did not change towards Brooklyn, but that the Beard 
did change towards New York. There is testimony from the libel- 
lant's witnesses that the Beard, with a canal-boat on her port side, 
could not be kept steady in the ebb tide, and the accident was 
doubtless caused by a swing of the Beard towards New York when the 
vessels were too near each other to give the pilot time to eouuter- 
act it. 

For a collision so caused the Chester ia not in fault, and the libel 
must be dismissed, with costs. 



NOTES OF CURRENT DECISIONS 

UNITED STATES SUPREME COURT. 



Constitutional Law — Bule of Construotion — Décisions of State Courts. 
Taylob V. City of Tpsilanti, 4 Morr. Trans. 326. Error to the circuit 
court of the United States for the eastern district of Michigan. This action 
was brought by a citizen of New York to recover from the city of Ypsilanti 
the amount of certain coupons on bonds issued by that city in aid of the con- 
struction of a railroad. Among other questions, the proposition was advanced 
on behalf of the city that the act of the législature under which the bonds were 
issued is répugnant to the constitution of Michigan as expounded by the highest 
judicial tribunal of that state in People v. Salem, 20 Mich. 452 ; Bay City v. 
State Treasurer, 23 Mich. 499, and several other cases decided in the same 
court at a subséquent period, and that thèse cases constitute the law of the 
case and should be folio vyed, as of obligation, without référence to the time 
when they were made, or to any opinion as to the soundness of the principles 
announced. The case was decided on appeal before the suprême court of the 
United States, on March 20, 1882, Mr. Justice Harlan delivering the opinion 
of the court: The législature of a state, in the absence of constitutional pro- 
liibition, may authorize municipal corporations to aid in the construction of 
railroads, and a statute authorizing certain municipalities to aid in such con- 
struction is not in conflict with sections of the state constitution forbidding 
the crédit of the state from being loaned to private persons or corporations, 
and forbidding the state from subscribing to the stock of any corporation, or 
from being interested in any work of internai improvement,, and forbidding 
any person from being deprived of liis property without due process of law. 
Where a resolution of a city voting aid to a railroad on condition tliat if any 
of its citizens subscribe and pay for any stock in the railroad, the latter should 
deliver to such persons the bonds of the city to that amount, is a loan or dona- 
tion within the meaning of the statute whieh authorizes municipal corpora- 
tions to pledge their aid to a railroad "by loau or donation, with or without 
conditions." Fédéral courts, in ail cases within their jurisdiction depending 
on local law, administer that law, so far as it affects contract obligations and 
rights, as judicially expounded in the state courts, at the time such obligations 

(925) 
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were incurred or such rights accrued; but tliey are not bound to follow later 
décisions of such courts, modifying the rule previously announced by them. 

E. W. Meddaugh and Geo. F. Edmunds, for plaintiff in error. 

H. J. BeakeSi for défendant in error. 

The cases cited in opinion were: Swan v. Williams, 2 Mich. 427; People v. 
State Auditors, 9 Mich. 327; East Saginaw Manufg Co. v. East Saginaw, 19 
Mich. 274; Township of Fine Grove v. Talcott, 19 Wall. 666; Railroad Co. v. 
County of Otoe, 16 Wall. 667 ; Olcott v. Supervisors, 16 Wall. 678 ; Ohio L. 
Ins. Co. V. Debolt, 16 How. 432; City v. Lamson, 9 Wall. 485; Douglas v. 
County of Pike, 101 U. 8. 687. , 

Trusts — Estate Granted by Married "Wornan. 

Hbwitt v. Phelps, 4 Morr. Trans. 455. Appeal from the circuit court of 
the United States for the southern district of Mississippi. The question pre- 
sented on trial on the merits was whether the trustée of an estate had power 
to charge the estate with a debt contracted for supplies furnished for the use 
of the estate. A décision wr.s rendered in the suprême court on April 10, 
1882, the opinion being delivered by Mr. Justice MattJiews, afBrming the 
judgment of the circuit court: Where a married woman grants an estate to a 
trustée upon trust for her sole and separate use, with remainder to her surviv- 
ing children, by the terms of which the trustée takes merely the title, without 
any active duties in regard to the estate, reserving to herself, during her own 
life-time, the power to sell or exchange the property; and, after her death, that 
such power shall be exereised solely by her husband surviving her, and ail po wers 
to superintend, possess, manage, ajid control the property are conferred exclu- 
sivelyupon her husband as agent for said trustée, and as agent and trustée for 
the grantor during her life, and as agent and trustée for her children after 
her death; but to be regarded, for the purposes of the deed, not merely as an 
agent, but also as a co-trustee, the trustée not in any manner to be respousible 
for the acts and conduct of her said husband; and the deed gives neither the 
trustée nor the husband a right to charge the trust estate for the expense of 
running it, — créditera of the estate hâve no claim of subrogation, nor any 
ground for enforcing against the estate the payment of their demand for sup- 
plies furnished to the husband for the estate, tliough used by the trustée after 
the husband's death, and although both the husband and trustée were insolv- 
ent, and although the trustée admitted a liability for them ; as neither his 
admissions, nor the admissions of the légal heirs, could, in contemplation of 
law, create any charge on the estate. 

William L. Nugent, for appellants. 

E. Jeffords, J. Z. George, and Charles W. Clarke, for appellees. 

ïhe cases cited in the opinion as to this point were: Clopton v.Gholson, 53 
Miss. 466; Norton v. Phelps, 64 Miss. 471. 
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Municipal Aid to Eailroads — Cfurative Acts. . ; 

TowN OF Thompson v. Pekrine. ' Error to the circuit court of the United 
States for the soutliern district of New York. The case was decided in the 
suprême court of the United States, at the October ter m, 1880, and the opinion 
was delivered by Mr, Justice Harlan, affirming the décision of the circuit 
court: Where the state constitution does not in terms, or by necessary intend- 
ment, restrain the législature from c^^nferring upon municipal authorities the 
power to subscribe to the stock of a railroad corporation, and by taxation to 
raise the necessary funds for the payment thereof, it may authorize or require 
a municipal corporation, by subscription to the stock, to aid in constructing a 
railroad connected with public interests of the municipality, and to provide 
for payment by issuing bonds or by taxation. That when the authority was 
made to dépend upon the consent of the town, it is in the discrétion of the 
législature to presçribe how such consent shall be given, and it might remit a 
part of the conditions imposed, or heal any defects which may hâve occurred 
in the performance by the town of those conditions. 

T. F. Bush, for plaintiflf in error. 

■William M. Evarts, for défendant in error. 

The cases cited in the opinion were: Scipio v. Wright, 101 U. S. 676; Bank 
of Kome v. Village of Eome, 18 N. Y. 38; 8. 0. 19 N. Y. 20; PeOple v. 
Mitchell, 85 N. Y. 552; Thompson v. Lee County, 8 Wall, 330; People v; 
Batchellor, 53 N. Y. 131; Town of Duanesburgh v. Jenkins, 67 N. Y. 188; 
Williams v. Town of Duanesburgh, 66 N. Y. 129 ; Gelpcke v. Dubuque, 1 Wall. 
175; Beloit v. Morgan, 7 Wall. 619; St. Joseph Township v. Eogera, 16 Wall 
663; Clark Y. Cityof Kochester, 13 How. Pr. 204; Horton v.ïown of Thomp- 
son, 71 N. Y, 520; Cooper v. Town of Thompson, 13 Blatchf. 434; County Of 
Warren v. Marcy, 97 U. S. 105; Murray v. Lylburn, 2 Johns. Ch. 441; Leitch 
V. Wells, 48 N. Y. 585, 

State Constitution — Construction. 

Wade v. Town of Walntjt, 4 Morr. Trans . 398. Error to the circuit court of 
the United States for the northem district of Illinois. The décision of the 
suprême court was rendered on April 3, 1882, Mr. Chief Justice Waite delivering 
the opinion of the court affirming the judgment of the circuit court. The ques- 
tion decided was whether a certain section of the Illinois constitution, relating 
to " municipal subscriptions to railroads or private corporations," was in force 
on a particular date. It was héld that where, in numerous cases, the suprême 
court has assumed that the section in question took effect on the day flxed by 
the suprême court of the state, the question will not be considered as an open 
one while the suprême court of the state adhères to its présent rulings. 

George A. Sanders and Thomas S. McClelland, for plaintifE in error. 

W. C. Goudy and Allan C. Story, for défendant in error. 

The cases cited in opinion were: Town of Concoid v. Portsmouth Sav. Bank, 
92 U. S. 625 ; County of Moultrio v. Kockingham Ten-eent Sav. Bank. Id. 
631; County of Eandolpli v. Post, 93 U. S. 602 ; Pairfield v. Gallatin Co. 100 
U. S. 51; Walnut v, Wade, 103 U. S. 683; Town of Louisville v. Portsmouth 
Sav, Bank, 13 Law Rep. 193. See ante, 765, note. 
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Collision — Mutual Fault. 

Steam Tow-boat Line v. Caleb; Caleb v. The S. A. Stevens; The 
Othello v. Caleb. Appeals from the circuit court of the United States for 
thé eastern district of New York, decided in tlie suprême court of tiie United 
States at the October term, 1880, Mr. Chief Justice Waite delivering the 
opinion of the court afflrming the decree of the lower court, to the effect that 
two steamers are mutually in fault for a collision where one faîlèd to give 
timely notice by whistles of a change of course, and the other neglected to 
slow down and take proper précautions to avoid the collision after it was 
seen to be imminent. 

Henry T. Wing, for libellant. 

A. Van Santvoord, for the Stevens. 

C. Van Santvoord, for the Tow-boat Line. 

Beebe, Wilcox & Hobbs, for the Othello. 

Admiralty — Practice — BemanâiDg Cause to District Court. 

Steam-ship Co. v. Mount ; The Benefaotor t. Same. Thèse weie appeals 
from the circuit court of the United States for the eastern district of New 
York, and were heard and decided in the suprême court at the October term, 
1880, the décision being rendered by Mr. J ustice Bradley. Under a question 
of practice, it appears that section 636 of the Kevised Statutes extends to ad- 
miralty proceedings, and gives the United States courts power, after hearing 
a cause on appeal, to remand with directions. Where rules are already estab- 
lished regulating proceedings, to obtain the tenefit of a limited liability, until 
the détermination of such proceedings, proceedings for the condemnation of 
the vessel in fault in a case of collision ought to be stayed. 
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